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ORDER

PER CURIAM

AND NOW, this 21t day of September,
2018, the order of the Commonwealth
Court is AFFIRMED.
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Background: Mother’s same-sex former
partner brought action seeking legal and
partial physical custody of child born dur-
ing parties’ relationship. The Court of
Common Pleas, Centre County, Civil Divi-
sion, No. 2015-4710, Pamela A. Ruest, J.,
sustained mother’s preliminary objection
to standing. Former partner appealed. The
Superior Court, 172 A.3d 43, affirmed.
Former partner petitioned for allowance to
appeal, which petition was granted.

Holdings: The Supreme Court, No. 2
MAP 2018, Mundy, J., held that:

(1) former partner was not a “parent” who
had standing to seek custody of child,
and

(2) trial court was not required to consider
existence of bond between child and
former partner as decisive factor as to
whether former partner stood in loco
parentis to child.

Affirmed.

Dougherty, J., filed concurring opinion.

Wecht, J., filed concurring opinion in
which Donohue, J., joined.

1. Action &=13

The fundamental concept of standing
ensures that a party seeking to litigate a
matter has a substantial, direct, and imme-
diate interest in the subject-matter of the
litigation.

2. Child Custody =409

Determining standing in child custody
disputes is a threshold issue that must be
resolved before proceeding to the merits of
the underlying custody action; it is a con-
ceptually distinct legal question that has
no bearing on the central issue within the
custody action as to who is entitled to
physical and legal custody of a child in
light of his or her best interests. 23 Pa.
Cons. Stat. Ann. § 5324.

3. Appeal and Error ¢3226

Issues of standing are questions of
law; thus, the standard of review is de
novo and the scope of review is plenary.

4. Child Custody &=274.5, 409

Mother’s same-sex unmarried former
partner, who had no biological relationship
to child and who had not adopted child,
was not a “parent” who had standing to
seek custody of child who was conceived,
through assisted reproduction with an
anonymous sperm donor, and born during
partner’s relationship with mother. 23 Pa.
Cons. Stat. Ann. § 5324(1).

See publication Words and Phrases
for other judicial constructions and
definitions.

5. Statutes €=1123, 1368

Absent a definition in the statute,
statutes are presumed to employ words in
their popular and plain everyday sense,
and the popular meaning of such words
must prevail.
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6. Child Custody =274, 409

In loco parentis, as a basis for seeking
custody of a child, is a legal status and
proof of essential facts is required to sup-
port a conclusion that such a relationship
exists. 23 Pa. Cons. Stat. Ann. § 5324(2).

7. Child Custody €=274, 409

Trial court was not required to consid-
er existence of bond between child and
mother’s same-sex unmarried former part-
ner as decisive factor as to whether former
partner stood in loco parentis to child,
when determining whether former partner
had standing to seek custody of child, who
was born during parties’ relationship
through assisted reproduction; relevant
considerations were whether former part-
ner had assumed parental status or had
discharged parental duties. 23 Pa. Cons.
Stat. Ann. § 5324(2).

8. Child Custody =274, 409

Gaining in loco parentis status, as a
basis for seeking custody of a child, re-
quires the petitioning individual to demon-
strate two elements: the assumption of
parental status and the discharge of paren-
tal duties. 23 Pa. Cons. Stat. Ann.
§ 5324(2).

9. Child Custody =76

The paramount concern in child custo-
dy cases is the best interests of the child.

10. Child Custody €=274, 409

The relevant time frame to determine
whether a party stands in loco parentis,
such that the party has standing to seek
custody of a child, is when the party devel-
oped the relationship with the child with
the acquiescence or encouragement of the
natural parent. 23 Pa. Cons. Stat. Ann.
§ 5324(2).

11. Child Custody =274

In a child custody dispute, the rights
and liabilities arising out of in loco parentis
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are the same as that between child and
parent and its status is conferred upon a
person who puts him or herself in the
situation of a lawful parent.

12. Child Custody =274, 409

While not determinative of the issue
of standing, post-separation conduct by ei-
ther party can be considered when deter-
mining whether a non-parent third party
asserting standing in a custody dispute
based on in loco parentis status was ever
viewed as a parent-like figure. 23 Pa.
Cons. Stat. Ann. § 5324(2).

Appeal from the Order of the Superior
Court at No. 1733 MDA 2016 dated Octo-
ber 11, 2017 Affirming the Order of the
Centre County Court of Common Pleas,
Civil Division, at No. 2015-4710 dated Sep-
tember 22, 2016. Pamela A. Ruest, Judge
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OPINION
JUSTICE MUNDY

In Pennsylvania, standing requirements
limit who may seek physical or legal custo-
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dy of a child to the following individuals:
(1) a parent; (2) a person who stands in
loco parentis to the child; or (3) under
certain conditions, a grandparent of the
child who does not stand in loco parentis.
23 Pa.C.S. § 5324. We granted allowance
of appeal to explore whether a former
same-sex, unmarried partner of a biologi-
cal parent may have standing to pursue
custody either as a parent or as a person
who stood in loco parentis to the Child,
and to what extent post-separation conduct
is relevant in an in loco parentis analysis.

L

Appellant C.G. and Appellee J.H. were a
same-sex couple living together in Florida.
In October 2006, J.H. gave birth to Child.
Child was conceived via intrauterine in-
semination using an anonymous sperm do-
nor. J.H. is the biological mother of Child.
C.G. shares no genetic connection with
Child, and did not adopt Child.! Following
Child’s birth, the couple continued to live
together for approximately five years be-
fore separating. J.H. and Child moved to a
separate residence in Florida in February
2012, and they relocated to Pennsylvania
in July 2012.

On December 8, 2015, C.G. filed a custo-
dy complaint seeking shared legal and par-
tial physical custody of Child alleging she
“acted (and acts) as a mother to the minor
child as well, as the minor child was con-
ceived by mutual consent of the parties,
with the intent that both parties would co-

1. The parties agree that at the time of Child’s
birth in 2006, same-sex second-parent adop-
tion was not legal in Florida, and although it
became legal in 2010, the parties did not
discuss pursuing adoption. See N.T., 2/5/16, at
8 (C.G. testified the parties did not talk about
adoption following its legalization in Florida);
id. at 57(J.H testified the issue of adoption
““was never raised.”); see also N.T., 4/12/16, at
310.

parent and act as mothers to the minor
child.” Custody Compl., 12/8/15, at 13. She
averred further that “[i]t is in child’s best
interests and permanent welfare to have a
relationship with both parents.” Id. at 17.
C.G. continued that she “mutually agree[d]
to have a child with [J.H.], and both partic-
ipated in selecting a sperm donor in order
for [J.H.] to conceive their minor child.”
Id. C.G. claimed she served daily as
Child’s mother from the time of conception
and birth until 2011 by, for example, ap-
pearing at pre-natal appointments, partici-
pating in the birth of Child, and cutting his
umbilical cord. See id. With respect to her
relationship with Child following the disso-
lution of her relationship with J.H., C.G.
claimed that J.H. began withholding Child
from C.G. in February 2012, allowing only
once a week contact, despite C.G.s re-
quests for more; J.H. moved Child to
Pennsylvania without notifying or consult-
ing C.G.; C.G. has had minimal and incon-
sistent contact with Child, via telephone
and one physical contact since J.H. and
Child relocated to Pennsylvania; J.H. rep-
resented to C.G. she could have more reg-
ular contact with Child following the par-
ties’ settling financial matters attendant to
their separation, but following the parties’
resolution of those matters, J.H. did not
permit C.G. to see or have contact with
Child. See 1d.

On January 6, 2016, J.H. filed prelimi-
nary objections to the complaint asserting
that C.G. lacked standing to bring an ac-

2. C.G. lists the dates of J.H. and Child’s move
from the shared residence and their move to
Pennsylvania as occurring in February and
July of 2011, respectively. See Custody
Compl., 12/8/15, at 112. However, the record
indicates that the relevant time of separation
began in 2012. See, e.g. N.T., 2/5/16, at 5-6
(C.G. testified that she and J.H. separated in
February 2012 and that J.H. moved to Penn-
sylvania in July 2012, and acknowledged the
error in the custody complaint.).
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tion for any form of custody under 23
Pa.C.S. § 5324 because C.G. is not a par-
ent, does not and did not ever stand in loco
parentis to Child, and is not a grandpar-
ent. See Prelim. Objections, 1/6/16, at 17 7-
11. J.H. disputed that Child was conceived
by mutual consent with the intent to co-
parent. Rather, she contended that “the
decision to have a child was solely that of
[J.H.] ... [C.G.] made it clear to [J.H.]
that [C.G.] did not want another child (hav-
ing two children of her own from a prior
relationship) and that [J.H.] would bear
responsibility for the child she con-
ceived[.]” Id. at 112. J.H. continued that
she bore all costs of Child with the excep-
tion of limited situations in which C.G.
contributed “minimally,” and “since the
child’s birth [J.H.] has acted as the sole
parent for the child. [C.G.’s] involvement
was solely that of [J.H.’s] girlfriend from
the child’s birth until November 2011[.]”
Id. Additionally, she asserted that pursu-
ant to C.G.’s desire not to be a parent to
Child, J.H. “made all decisions regarding
the child’s education, medical care, growth
and development, and attended to all of his
daily, educational and medical needs with
the exception of limited times during which
[C.G.] babysat for [J.H.]” Id. J.H. claimed
that, in December 2011, C.G. asked J.H. to
move out of the shared residence by Feb-
ruary 2012 because C.G. wanted to contin-
ue a romantic relationship with a woman
with whom she was having an affair. See
id. J.H. agreed that she and Child moved
out of the house in February 2012, and
moved to Pennsylvania in July of that
year. See id. She additionally agreed that
C.G. “has spoken with the child only mini-
mally and seen him only one time, which
was in March 2014.” Id. She continued that
since the move, C.G. has not provided fi-
nancial support to Child except for one
week of camp and one month of before and
after school care, and has occasionally sent
nominal gifts. See id. She sought dismissal
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of the complaint based on legal insufficien-
cy and lack of capacity to sue. See Pa.
R.C.P. 1028(a)(4) and (5).

C.G. filed a response to the preliminary
objections on January 25, 2016, in which
she claimed standing as a parent under
Section 5324(1) or “at the very least” as a
person in loco parentis to Child under
Section 5324(2). See Response to Prelim.
Objections, 1/25/16, at 11 7-11. She gener-
ally disputed the factual representations in
J.H.’s preliminary objections in support of
her own account of the decision to conceive
and parent Child. See id. at 12.

The trial court held hearings over three
days at which a number of witnesses testi-
fied and conflicting evidence was present-
ed. Consistent with the assertions in the
complaint and responses, the gravamen of
the parties’ respective presentations was
C.G’s participation in the conception,
birth, and raising of Child, the intent of
the parties with respect thereto, and the
perception others held of the household or
family dynamic. For example, C.G. testi-
fied she and J.H. “planned to have a child
together[;]” that J.H. did not begin the
process of trying to become pregnant until
C.G. consented; the couple would look for
donors together on a donor site; and she
considered Child her son from the time he
was born. N.T., 4/12/16, at 38-55. Following
his birth, C.G. described her relationship
with Child as a parent/child relationship.
See id. at 103. J.H., by contrast, testified
the decision to have a child was hers alone,
she did not consider C.G. to be a parent to
Child, or hold her out to others as such.
See N.T., 2/5/16, at 28-29 (“[C.G. did not
want a child[,]” but “tolerated the idea” of
J.H. having one.); see also N.T., 4/12/16, at
207-08 (“I wanted to have a child. [C.G.]
did not want that, and I let her know I
made an appointment with a fertility doc-
tor, and I was moving forward with that
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for myself.”); id. at 222 (“I am [Child’s]
mom, and [C.G.] is not.”).

In all, the trial court heard from 16
witnesses, offering differing testimony on
issues bearing on the parties’ relationship
between and among J.H., Child, C.G., and
her daughters (who were, at the relevant
time, college age), the intent of the parties
prior to and after Child’s conception and
birth, and parental duties performed for
Child. C.G. offered a number of witnesses
supporting her position that she acted as a
mother to Child and that she and J.H.
undertook jointly to conceive and raise
child. See, e.g., N.T., 2/5/16, 85-91 (C.G.’s
daughter, Christine Comerford, testifying
she understood J.H. and C.G. were having
a baby together, she was told the Child
was her brother, C.G. performed day-to-
day activities for Child including picking
him up from school, bathing him, and pre-
paring meals); id. at 118-130 (C.G.’s daugh-
ter, Lauren Comerford, testifying she un-
derstood her mother and J.H. were having
a baby together, her mother tended to
Child and attended his activities as he
grew older, and they took vacations to-
gether as a family); N.T., 6/20/16, at 123-28
(Terri Michaels, friend and work colleague
of C.G., former colleague of J.H., testifying
she understood J.H. and C.G. were having
a baby together, C.G. would arrange for
Terri and her daughter to babysit Child,
and she observed C.G. perform parental
duties such as preparing Child’s meals,
playing with him, or correcting him). J.H.,
by contrast, offered a number of witnesses
who testified that J.H. decided unilaterally
to have a child and was Child’s primary
caregiver. See, e.g., N.T., 4/12/16, at 7-11
(Katina Gray, one of Child’s babysitters in
Florida, testifying J.H. hired her and
would discuss Child’s needs with her and
perceiving C.G.s involvement with Child

3. Because the trial court sustained the prelim-
inary objection regarding standing, it did not

akin to “a babysitter”); N.T., 6/20/16, at 17-
22 (Dr. Alicia Chambers, J.H.’s friend, tes-
tifying to her discussions with J.H. about
her commitment to becoming a mother
despite the fact that C.G. “didn’t want
that,” “wanted to be free[,] and had her
own children” and her understanding that
C.G. did not want to have a child. She
explained that C.G. and J.H. had an ar-
rangement “that this was [J.H.s] child,
and therefore, [J.H.] was going to do the
work that was involved. . .”); N.T., 6/20/16,
at 48 (J.H.s brother testifying “it was
clear” C.G. did not desire to have a baby,
J.H. performed the parental caretaking of
Child, and J.H. asked him and his wife to
be Child’s godparents and “take care of
[Child] if anything would happen to
[J.H.]”).

A number of exhibits, including hand-
written notes, e-mails, Child’s medical
records, and Christmas cards were also
admitted into evidence by the parties at-
tempting to evidence or refute C.G.’s sta-
tus as a parental figure to Child.

On September 22, 2016, the trial court
issued an opinion and order sustaining
J.H.s preliminary objection as to C.G.s
standing to pursue custody.? The trial
court concluded that C.G. was not a parent
pursuant to Section 5324(1) because both
parties agreed that at the time and place
of Child’s birth, same-sex marriage and
second-parent adoptions were not recog-
nized. Thus, it proceeded to determine
whether C.G. stood in loco parentis to
Child.

In its analysis, the trial court outlined
certain undisputed facts, ie, that Child
was conceived while the parties were in a
relationship, Child referred to C.G. as
“Mama CI[.],” the parties had a commit-
ment ceremony, and C.G. was present for

rule on J.H.’s preliminary objection in the
nature of a demurrer.
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the birth and christening of Child. See
Trial Ct. Op. at 5. It then made a number
of findings of fact regarding the disputed
evidence and testimony of the parties
which are supported by the record. First,
the trial court looked to whether any docu-
mentation existed evidencing the parties’
intent that C.G. be viewed as a co-parent
to Child. The court noted that C.G. is not
listed on Child’s birth certificate nor does
he bear her name, and notwithstanding the
fact that Florida did not allow second-
parent adoption at the time Child was
born, neither party suggested adoption fol-
lowing its legalization in 2010 nor executed
or memorialized a co-parenting agreement.
See id. at 6. The trial court considered a
note written by J.H. to C.G. that refer-
enced the hope of “having a child togeth-
er” and one expressing J.H.s happiness
following her baby shower, as well as the
fact that Child was a beneficiary on C.G.’s
life insurance policy and was carried on
her medical and dental insurance plans,
prior to separation. Id. at 6. However, in
weighing the evidence, it concluded “[t]wo
letters and one policy” did not overcome
J.H.’s testimony that C.G. did not agree to
have a child, but merely acquiesced to J.H.
having one. Id. Moreover, it credited J.H.’s
testimony that following the couple’s sepa-
ration, C.G. removed J.H. and Child from
her medical and dental policies and would
not continue to provide coverage for Child.
The trial court found other documentation
similarly demonstrated that C.G. was not a
parent, and that J.H. did not hold her out
to be a parent to others. Specifically, on
school and medical forms, C.G. was listed
as an emergency contact or as “partner” to
J.H., rather than as a parent or mother,
and on certain paperwork for activities,
she was omitted entirely. See id. at 7.

Focusing on the pre-separation period of
time, the court evaluated the various and
conflicting testimony on C.G.’s discharge of
parental duties toward Child. The trial
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court found it significant that J.H. did not
consult C.G. when choosing Child’s doctor,
preschool, and extra-curricular activities,
and J.H. was responsible for the schedul-
ing of Child’s appointments, events, and
made the childcare arrangements. The
court found C.G. occasionally attended ac-
tivities, appointments, and provided care;
however, it further found that such contri-
butions did not amount to the discharge of
parental duties, and that J.H. did not en-
courage C.G. to assume the status of a
parent. See id. at 8. Turning to the cou-
ple’s finances, the trial court highlighted
that J.H. testified that she solely pur-
chased the items necessary for Child’s
care, and the couple split household ex-
penses. The court found C.G. financially
contributed to the household overall which
created a tangential benefit to Child. Id.

With respect to C.G.’s family and testi-
mony offered by her daughters and father
reflecting familial titles, such as, in the
case of C.G.’s parents, “Grandma A[.]” and
“Grandpa J[.],” the court found the inter-
actions were incidental to J.H. and C.G.’s
relationships and titles were created for
convenience rather than demonstrating an
actual familial bond or connection. See 1id.
at 8.

The court briefly touched on whether a
parent/child bond existed between C.G.
and Child. It acknowledged that because
the hearings were pursuant to preliminary
objections and not a custody determina-
tion, evidence was not offered directly on
the subject of a bond. It found, neverthe-
less, that testimony elicited at the hearing
demonstrated that Child is well-adjusted
and does not request to see C.G. See id. at
9.

Finally, the court reviewed evidence re-
garding the post-separation conduct of
C.G. It noted that C.G. did not request to
be involved in the educational, medical, or



C.G. v. J.H.

Pa. 897

Cite as 193 A.3d 891 (Pa. 2018)

day-to-day decisions concerning Child,
C.G. sent nominal care packages, but has
only seen Child once since July 2012, in
March 2014, when he and J.H. visited
Florida. See id. The court found that the
level of contact for a period of approxi-
mately four years is not consistent with a
person who has discharged parental duties
or assumed parental status. Id. at 10. It
did not credit C.G.s assertion that J.H.
withheld Child; rather it found J.H. per-
mitted occasional phone contact, provided
updates via text messages and email, and
accepted gifts for Child. See id. It noted
J.H.’s account that such interactions were
consistent with C.G.’s overall involvement
in Child’s life and the same as the type of
involvement she permitted other friends to
have. Id. The court concluded that “the
parties’ post-separation conduct is consis-
tent with the finding that [C.G.] was not a
parent to the child.” Id.

C.G. filed a direct appeal arguing, inter
alia, the trial court erred in ruling she was
not a parent under Section 5324(1) because
she and J.H. jointly conceived and raised
Child. The Superior Court concluded the
trial court did not err because Pennsylva-
nia “case law has consistently treated
same-sex life partners who have not
adopted a child as third parties for pur-
poses of custody matters” and C.G. has
failed to cite to a statute or case law
establishing a non-biological, non-adoptive
former partner can be a parent. C.G. v.
J.H., 172 A3d 43, 51-52 (Pa. Super. 2017).
C.G alternatively argued the trial court
erred in finding that she did not stand in
loco parentis to Child. The Superior Court
concluded that the trial court’s holding was
based “on the unique facts of this case”
and it’s opinion “reflect[ed] a careful, thor-
ough, and proper consideration of the evi-
dence presented by both parties, and did
not, as C.G. alleges, simply disregard the
evidence in her favor.” Id. at 58-59. Be-
cause the decision of the trial court rested

on credibility determinations made within
the trial court’s discretion, the Superior
Court affirmed the ruling that C.G. did not
stand in loco parentis to Child. See id. at
59. Finally, the Superior Court addressed
and dismissed C.G.s argument that the
trial court erred by affording too much
weight to the post-separation conduct of
the parties in its analysis. It observed that
the trial court did not find that C.G. was
denied standing based on her post-separa-
tion conduct; rather, the trial court viewed
all of the evidence, including pre-and post-
separation conduct, when it evaluated
whether C.G. ever stood in loco parentis to
Child. Id. at 60.

In a concurring opinion, Judge Musman-
no questioned whether C.G. should be
treated as a third-party for the purpose of
custody and suggested “it may be time to
revisit the issue of the appropriate stan-
dard and presumptions to be applied in
determining standing where a child is born
during a same-sex relationship.” Id. at 60
(Musmanno, J., concurring). He further
notes that same-sex marriage was not al-
lowed in Florida at the time, and suggests
that if C.G. were a male, she would have
standing as a parent, seemingly assuming
that J.H. and C.G. would have formally
married had it been legal or had they been
in a heterosexual relationship. See id. n. 1.

We granted C.G.’s petition for allowance
of appeal to consider the following ques-
tion.

Whether the Superior Court erred in
affirming the decision of the trial court
that a former same-sex partner lacked
standing both 1) as a parent and 2) as a
party who stood in loco parentis to seek
custody of the child born during her
relationship with the birth mother where
the child was conceived via assisted re-
production with an anonymous sperm
donor and the parties lived together as a
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family unit for the first five years of the
child’s life.

CG. v. JH, — Pa. ——, 179 A.3d 440
(2018) (per curiam).

I1.

[1-3] Before addressing the arguments
of the parties, we outline some general
principles regarding standing in custody
matters. The fundamental concept of
standing ensures that a party seeking to
litigate a matter has a substantial, direct,
and immediate interest in the subject-mat-
ter of the litigation. Ken R. on Behalf of
C.R. v. Arthur Z., 546 Pa. 49, 682 A.2d
1267, 1270 (1996); see D.G v. D.B., 91 A.3d
706, 708 (Pa. Super. 2014). “In the area of
child custody, principles of standing have
been applied with particular scrupulous-
ness[.]” D.G., 91 A.3d at 708. This strin-
gent application of standing principles
serves to protect both the interest of the
court system by ensuring that actions are
litigated by appropriate parties and the
interest in keeping a family unit free from
intrusion “by those that are merely strang-
ers, however well-meaning.” Id. (citation
omitted). Indeed, in evaluating whether a
Washington state statute conferring stand-
ing to “any person” to seek visitation of
children, the United States Supreme Court
has recognized the significant interest at
stake in the context of persons seeking
judicial intervention to gain visitation or
custody of children. “The liberty interest

. of parents in the care, custody and
control of their children-is perhaps the old-
est fundamental liberty interest recognized
by this Court.” Troxel v. Granwville, 530
U.S. 57, 65, 120 S.Ct. 2054, 147 L.Ed.2d 49
(2000). In Pennsylvania, Section 5324 of
the Domestic Relations Code limits the
classes of persons deemed to have a sub-
stantial, direct, and immediate interest in
the custody of children by -conferring
standing only upon “(1) a parent of the
child[;] (2) a person who stands in loco
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parentis to the child[; and] (3) a grandpar-
ent of the child who is not in loco parentis
to the child[,]” under -certain circum-
stances. 23 Pa.C.S. § 5324. Determining
standing in custody disputes is a threshold
issue that must be resolved before pro-
ceeding to the merits of the underlying
custody action. K.C. v. L.A., 633 Pa. 722,
128 A.3d 774, 779 (2015). It “is a conceptu-
ally distinct legal question which has no
bearing on the central issue within the
custody action-who is entitled to physical
and legal custody” of a child in light of his
or her best interests. Id. Issues of stand-
ing are questions of law; thus, the stan-
dard of review is de novo and the scope of
review is plenary. KW. ». S.L., 157 A.3d
498, 504 (Pa. Super. 2017). With that in
mind, we turn to the question of C.G.s
standing in the instant case.

III.

A. Standing as a parent

[4]1 C.G. argues that she is a “parent”
to Child under 23 Pa.C.S. § 5324(1) be-
cause Child was conceived via assistive
reproductive means using an anonymous
sperm donor; Child was born to C.G.s
partner, J.H., during their relationship;
C.G. participated in parenting Child; and
C.G., J.H., and Child lived together as a
family unit for the first five years of
Child’s life. C.G.s Brief at 19, 24. She
contends the Superior Court erred when it
held the term “parent” is limited to the
biological or adopted parents of a child.
She urges this Court to hold that legal
parentage under Section 5324(1) should in-
clude those who intend to bring a child
into the world with the use of assistive
reproductive technology and then co-par-
ent the child subsequently born through
that process, in addition to the traditional
concepts of parentage by biology and
adoption. See id. at 21. She highlights that
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medical options to conceive are varied and
open to a variety of intended parents.!
Moreover, same-sex couples, in particular,
necessarily feature non-biological par-
ent/child relationships because the couple
“must turn to donor gametes to conceive.”
Id. at 25. C.G. reasons that reading this
Court’s decision in Ferguson v. McKier-
nan, 596 Pa. 78, 940 A.2d 1236 (2007) with
the Superior Court’s decisions in In re
Baby S., 128 A.3d 296 (Pa. Super. 2015);
J.F. v. D.B.,, 897 A.2d 1261 (Pa. Super.
2006); and L.S.K. v. H.A.N., 813 A.2d 872
(Pa. Super. 2002), illustrates that a genetic
connection to a child is not determinative
of legal parentage in cases involving assis-
tive reproductive technologies. See id. at
27-35.

Consequently, C.G. advocates for an in-
tent-based approach to determining legal

4. C.G. notes that in 2014, for example, there
were 60,000 live births that were the result of
in vitro fertilization and the number of chil-
dren born as a result of donor gametes and
gestational carriers has increased. See C.G.'s
Brief at 25.

5. C.G. devotes a portion of her argument to
the state of law in Florida at the time of her
relationship with and separation from J.H., in
particular its restrictions on same-sex mar-
riage and adoption around the time of Child’s
birth. See C.G.’s Brief at 39-47. She argues
the trial court’s analysis and Superior Court’s
affirmance did not give due consideration to
these legal barriers and instead ‘“the courts
below considered the state of law in Florida
as a legal conclusion that C.G. is not a par-
ent.”” Id. at 46. She posits to allow these legal
impediments to serve as evidence that she
lacked intent is unfair to C.G., and others
similarly situated “as it allows the discrimina-
tory treatment of LGBT parents-even where
the treatment has been held to be unconstitu-
tional-to continue to injure litigants in perpe-
tuity.” Id.

C.G. seems to suggest she is entitled to a
presumption of parentage based on, inter alia,
the uncontested fact that she and J.H. partici-
pated in a commitment ceremony in Florida
prior to Florida’s recognition of same-sex

parentage when a child is born through
the use of assistive reproductive technolo-
gy. See id. at 27-35. C.G. also posits that
this intent-based approach is consistent
with how other jurisdictions and the Uni-
form Parentage Act (2017) have addressed
related issues.® C.G.’s Brief at 85-38.

J.H. emphasizes the stringent test ap-
plied in determining who has standing in
child custody matters is essential to pre-
venting unnecessary intrusion into a fami-
ly. See J.H.’s Brief at 38-42. She continues
that the cases C.G. relies on for the propo-
sition that parentage may be determined
by intent do not support that reading of
the case law because those cases do not
relate to parentage by intent, but parent-
age by mutual assent of the parties. Id. at
49. She continues that “it would be wrong
to allow [C.G] to be deemed a legal parent

marriage. See, e.g. Brinkley v. King, 549 Pa.
241, 701 A.2d 176, 177 (1997) (OAJC) (“One
of the strongest presumptions in Pennsylvania
law is that a child conceived or born in mar-
riage is a child of the marriage.””). However,
addressing whether a commitment ceremony
in another state should be considered a mar-
riage for purposes of applying presumptions
of parentage is beyond the scope of the legal
issue presented and the facts of this case. The
trial court explained in its Pa.R.A.P. 1925(a)
opinion that it wished to clarify that the focus
of its analysis was on C.G.’s “‘actions and/or
lack of actions. This finding in no way uncon-
stitutionally restricts persons in a same-sex
relationship from being able to reproduce and
share legal parentage.” Trial Ct. Op.,
10/31/16. Moreover, it is not disputed that the
parties declined to register with their county
as domestic partners or pursue adoption once
it became legal.

6. Academy of Adoption and Assisted Repro-
duction Attorneys has submitted an amicus
curiae brief in support of C.G. Amicus argues
the trial court erred by concluding that biolo-
gy and adoption are the only means to
achieve legal parentage in Pennsylvania, the
word “parent” is not sufficiently defined, and
Pennsylvania should broaden the concept of
parentage to determine who a parent is
through the eyes of the child.
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in the absence of [J.H.’s] assent, especially
when [C.G.] outwardly voiced objections to
the pregnancy and thereafter failed to dis-
charge parental duties.” Id. J.H. notes that
although C.G. accuses the trial court of
relying on discriminatory laws in conclud-
ing she was not a parent, the court under-
took an examination of the evidence to
evaluate the intent of the parties in the
conception of Child and C.G.’s discharge of
parental duties, in its in loco parentis anal-
ysis, which is the same standard C.G. ad-
vocates for in determining parentage when
a child is born via assistive reproductive
technology. Id. at 50. She emphasizes the
factual findings made by the trial court
regarding C.G.’s participation in Child’s
life and asks this Court to disregard C.G.’s
factual assertions that were not credited
by the trial court.” See id. at 50-57. She
maintains that C.G. is not a parent based
on the credible evidence accepted as fact
by the trial court. See id. at 60.

[5] Section 5324 does not define the
term parent. “Absent a definition in the
statute, statutes are presumed to employ
words in their popular and plain everyday
sense, and the popular meaning of such
words must prevail.” Centolanza v. Lehigh
Valley Dairies, Inc., 540 Pa. 398, 658 A.2d
336, 340 (1995) (citing Harris-Walsh, Inc.
v. Borough of Dickson City, 420 Pa. 259,
216 A.2d 329 (1966)). The popular and
everyday meaning of the term parent
plainly encompasses a biological mother

7. J.H. further contends that presumptions of
parentage are not implicated in this case,
despite Judge Musmanno’s suggestion in his
concurring opinion. See J.H.’s Brief at 57-60.
Specifically, she acknowledges the unavaila-
bility of marriage, but highlights the parties
did not formalize their union by registering as
domestic partners in their county, an option
available to them, and further that Child was
born because of the unilateral decision of J.H.
Id. at 58-59.

8. C.G. argues L.S.K. stands for the proposi-
tion that Pennsylvania courts have recognized
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and a biological father and persons who
attain custody through adoption, and our
case law supports those applications. See
J.F., 897 A.2d at 1273 (“Well-settled Penn-
sylvania law provides that persons other
than a child’s biological or natural parents
are ‘third parties’ for purposes of custody
disputes.” (citation omitted)); Faust .
Messinger, 345 Pa.Super. 155, 497 A.2d
1351, 1353 (1985) (Recognizing, “[t]he en-
tire body of law pertaining to adoption
harmonizes in order to place an adopted
child in the shoes of a natural child in all
legal respects[.]” However, the reality of
the evolving concept of what comprises a
family cannot be overlooked. See Troxel,
530 U.S. at 63, 120 S.Ct. 2054 (“The com-
position of families varies greatly from
household to household.”); J.A.L. .
E.P.H., 453 Pa.Super. 78, 682 A.2d 1314,
1320 (1996) (Observing, “increased mobili-
ty, changes in social mores and increased
individual freedom have created a wide
spectrum of arrangements, filling the role
of the traditional nuclear family[.]”). Thus,
C.G. directs our attention to cases that
specifically involve the use of alternative
means of conceiving and or reproducing
through assistive reproductive technolo-
gies, and asks this Court to revisit and
expand the definition of parent to include
persons involved in the process but bear-
ing no biological connection to the result-
ing child.?

that “a person who intends to create children
through assistive reproductive technology
ought to be held legally responsible” for the
children on the same basis as a parent. C.G.’s
Brief at 29. In that case, Mother, L.S.K., and
H.A.N. were in a same-sex relationship and
Mother eventually bore five children con-
ceived through artificial insemination. L.S.K.,
813 A.2d at 874. The couple separated after
approximately seven years of living as a fami-
ly, and H.A.N. filed a complaint for custody.
The trial court granted H.A.N. shared legal
and partial physical custody, ruling that she
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J.F. v. D.B., involved the relative rights
of parties to a surrogacy agreement vis-a-
vis the resulting triplets. In that case, an
unmarried couple used the services of a
surrogate, an egg donor, and the father’s
sperm to reproduce. The gestational carri-
er, who bore no genetic relation to the
triplets she delivered, began misinforming
Father and his partner, the intended-
mother of the children, about the pregnan-
cy and ultimately took them home and
assumed them as her own. The trial court
voided the surrogacy contract, and con-
cluded the gestational carrier stood in loco
parentis and was the children’s legal moth-
er. On appeal, the Superior Court held
that the gestational carrier was a third
party and had not established in loco par-
entis as she “took custody of the children
in flagrant defiance of Father’s wishes,” it
further held the trial court erred in void-
ing the surrogacy contract and concluding
the gestational carrier was the legal moth-
er. Id. at 1280. The surrogacy contract at
issue identified Father as “Biological Fa-
ther or Adoptive Father” and his partner
as “Biological Mother or Adoptive Moth-
er.” J.F., 897 A.2d at 1265. Although Fa-
ther’s partner was not named in the action,
the Superior Court concluded the trial
court erred in voiding the surrogacy con-
tract. The court declined to rule on the
propriety of surrogacy contracts in gener-
al, leaving that task for the General As-
sembly to address. J.F., 897 A.2d at 1280.
It is undisputed that C.G. was not a party
to a contract in connection with Child’s
birth, and her reliance on J.F. to support

stood in loco parentis to the children, see 23
Pa.C.A. § 5324(2), not that she was a parent
to the children under Section 5324(1). H.A.N.
attempted to avoid paying child support for
the children, which the trial court denied. The
Superior Court affirmed the trial court’s de-
termination based on equitable principles:
“equity mandates that H.A.N. cannot main-
tain the status of in loco parentis to pursue an

the intent-based approach to parentage is
misplaced.

This Court addressed a situation involv-
ing contracting for release of parental
rights in the context of assistive reproduc-
tive conception in Ferguson v. McKiernan.
Mother in that case sought the assistance
of a former paramour (Donor) in conceiv-
ing a child. Although reluctant initially,
Donor agreed to provide his sperm for
purposes of in vitro fertilization after
Mother agreed to release him from any
rights and or obligations attendant to pa-
ternity. See Ferguson, 940 A.2d at 1239.
His identity was intended to remain confi-
dential, and following the birth of the
twins, Mother acted in accordance with the
agreement for approximately five years at
which time she filed a support action
against Donor. The trial court specifically
found that Mother and Donor had formed
a binding oral contract to release Donor
from parental obligations in exchange for
his participation in conception; however, it
voided the contract reasoning a parent
cannot bargain away children’s right to
support, as allowing such agreement would
violate public policy. See id. at 1241. This
Court disagreed that enforcing such an
agreement violated public policy, particu-
larly “in the face of the evolving role
played by alternative reproductive technol-
ogies in contemporary American society.”
Id. at 1245. The focus of our analysis was
the enforceability of what was determined
to be a binding oral contract. Our reason-
ing, in part, follows.

action as to the children, alleging she has
acquired rights in relation to them, and at the
same time deny any obligation for support
merely because there was no agreement to do
so.” Id. at 878. However, it did not conclude
that H.A.N. was a parent for the purpose of
standing requirements. Rather, she was a
third party who stood in loco parentis to the
children.
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[W]e cannot agree with the lower courts
that the agreement here at issue is con-
trary to the sort of manifest, widespread
public policy that generally animates the
court’s determination that a contract is
unenforceable. The absence of a legisla-
tive mandate coupled to the constantly
evolving science of reproductive technol-
ogy and the other considerations high-
lighted above illustrates the very oppo-
site of unanimity with regard to the
legal relationships arising from sperm
donation, whether anonymous or other-
wise. This undermines any suggestion
that the agreement at issue violates a
“dominant public policy” or “obvious
ethical standards” sufficient to warrant
the invalidation of an otherwise binding
agreement.
Id. at 1248 (internal citations omitted). We
found it noteworthy that but for the agree-
ment between Donor and Mother, the chil-
dren at the center of the issue would not
have come into being. Id. Thus, we con-
cluded that the agreement obviating Donor
of his legal parental rights and obligations
was indeed enforceable. Id.

More recently, the Superior Court ad-
dressed establishing parentage by contract
in the context of a surrogacy arrangement
where the intended mother was not biolog-
ically related to the resulting child in In re
Baby S. In that case, S.S. and her Hus-
band decided to become parents, and S.S.
underwent fertility treatments to achieve
that end. Eventually, the couple entered
into a service agreement with a company
that coordinates gestational carrier ar-
rangements, identifying S.S. and Husband
as the intended parents. The agreement
provided that the intended parents could
terminate the agreement provided gesta-
tional carrier had not undergone the nec-
essary procedure to produce pregnancy; in
the event she had, the intended parents
could still terminate the agreement, but
only after confirmation the gestational car-

193 ATLANTIC REPORTER, 3d SERIES

rier was not pregnant. See In re Baby S.,
128 A.3d at 298. S.S. and Husband were
matched with a gestational carrier in
Pennsylvania. They next entered into a
service agreement with an egg donation
agency, and entered into an ovum donation
agreement with an anonymous egg donor
providing, in part, “that the Intended
Mother shall enter her name as the moth-
er and the Intended Father shall enter his
name as the father on the birth certificate
of any Child born from such Donated
Ova.... Donor understands that the In-
tended Parents shall be conclusively pre-
sumed to be the legal parents of any Child
conceived pursuant to this Agreement.” Id.
at 299-300 (citations omitted). Following
the selection of the egg donor, the couple
entered into a gestational contract with
gestational carrier providing the intended
parents were to assume legal responsibili-
ty for any child born pursuant to the
agreement and that intended mother
wished to be the mother of a child who was
biologically related to intended father. See
id. The gestational carrier became preg-
nant with an embryo created from Hus-
band’s sperm and the anonymous egg do-
nor’s egg. S.S. expressed gratitude and
largely financed the procedure, and she
and Husband attended the twenty-week
ultrasound. Id. However, prior to the
child’s birth, S.S. refused to sign the nec-
essary paperwork to have her named on
the child’s birth certificate because she and
Husband were experiencing marital prob-
lems. While pregnant, the gestational car-
rier sought a court order declaring S.S.
and Husband to be the legal parents of the
child. In the meantime, Baby S. was born,
and gestational carrier was named as the
mother, and no name was listed for the
father. Husband took custody of Baby S.
S.S. filed a response and new matter argu-
ing the gestational carrier contract was
unenforceable. Following hearings, the tri-
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al court entered an order declaring S.S.
and Husband as the legal parents, and
resolving other ancillary matters. Id. at
301. S.S. appealed to the Superior Court
arguing inter alia, the legislature has evi-
denced its reluctance to sanction surrogacy
contracts in the Commonwealth by declin-
ing to enact laws recognizing their validity;
Pennsylvania provides only two mecha-
nisms to parentage, biology and adoption,
and neither situation applies to surrogacy
agreements; the Court cannot authorize a
new means by which legal parentage is
established, and the contract violates pub-
lic policy by creating a parent/child rela-
tionship without an adoption or judicial
oversight. See id. at 303. Drawing largely
from our decision in Ferguson, the court
concluded that S.S. failed to demonstrate
the surrogacy contract was against public
policy. See id. at 306. The court disagreed
with the position of S.S. that the lack of
legislative direction regarding surrogacy
agreements implies disapproval. Rather,
the court reasoned, “the absence of a legis-
lative mandate one way or the other ‘un-
dermines any suggestion that the agree-
ment at issue violates a dominant public
policy...” Id. The court acknowledged, as
this Court did in Ferguson, that “case law
from the past decade reflects a growing
acceptance of alternative reproductive ar-
rangements in the Commonwealth.” Id. Fi-
nally, the court expressly disagreed with
S.S.’s assertion that a biological relation-
ship or formal adoption are the only ways
to attain the status of a legal parent in
Pennsylvania:
Further, the Adoption Act is not the
exclusive means by which an individual
with no genetic connection to a child can
become the legal parent; and nothing in
the Adoption Act evinces a “dominant
public policy” against the enforcement of
gestational contracts. The legislature

9. 23Pa.C.S.§ 2101 et seq.

has taken no action against surrogacy
agreements despite the increase in com-
mon use along with a [Department of
Health] policy to ensure the intended
parents acquire the status of legal par-
ents in gestational carrier arrangements.
Absent an established public policy to
void the gestational carrier contract at
issue, the contract remains binding and
enforceable against [S.S.].

Id. at 306 (citation omitted).

It is beyond cavil that parentage is es-
tablished either through a formal adoption
pursuant to the Adoption Act? or when
two persons contribute sperm and egg,
respectively, either through a sexual en-
counter or clinical setting, and an embryo
is formed that is carried to term and re-
sults in a child. However, cognizant of the
increased availability of reproductive tech-
nologies to assist in the conception and
birth of children, the courts are recogniz-
ing that arrangements in this latter con-
text may differ and thus should be treated
differently than a situation where a child is
the result of a sexual encounter. Specifical-
ly, the willingness of persons to act as
sperm donors, egg donors, and gestational
carriers, is at least somewhat dependent
on the extinguishment of the donor or
carrier’s parental claim to any resulting
child and the intended parent’s release of
any obligation to support the child. See,
e.g., In re Baby S., 128 A.3d at 298-300
(Egg Donor and Gestational Carrier’s re-
spective contracts outlining intended par-
ents were to be deemed legal parents).
Given this, and especially in the absence of
legislative guidance surrounding this inti-
mate and sensitive undertaking, it seems
obvious that contracts regarding the pa-
rental status of the biological contributors-
whether one is an anonymous contributor
or known to the intended parent to the
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child be honored in order to prohibit re-
stricting a person’s reproductive options.
See Ferguson, 940 A.2d at 1247-48 (opin-
ing, “where a would-be donor cannot trust
that he is safe from a future support ac-
tion, he will be considerably less likely to
provide his sperm to a friend or acquain-
tance who asks, significantly limiting a
would-be mother’s reproductive preroga-
tives.” (footnote omitted) ).

Likewise, the Superior Court recognized
that after a child is conceived through the
use of a surrogate and an egg donor, both
of whom contracted away any parental
rights to the child, the non-biologically re-
lated intended parent’s contract to assume
the role of legal parent is enforceable. In
re Baby S., 128 A.3d at 298. Consequently,
there appears to be little doubt that the
case law of this Commonwealth permits
assumption or relinquishment of legal pa-
rental status, under the narrow circum-

10. We do not wish to imply that a biological
parent may bargain away his or her child’s
right to support. See Kesler v. Weniger, 744
A.2d 794, 796 (Pa. Super. 2000) (rejecting
Father’s argument that he had a sexual rela-
tionship with Mother in order to help her
conceive, under the impression she would not
hold him responsible for child support).

11. Notwithstanding the fact that Pennsylvania
has not recognized a definition of parent that
is based on the mere intentions of two people
to be viewed as parents, Justice Dougherty
expresses his concern that the failure to now
recognize a broader definition results in “a
cramped interpretation of ‘parent’”’ that will
inevitably inflict continued hardship on non-
traditional families, particularly same-sex
couples undertaking to start a family. See
Concurring Opinion, Dougherty, J., op. at
913-14. In that regard, Justice Dougherty
contends under today’s decision ‘it remains
impossible” for both partners in a same-sex
couple to have standing as legal parents in the
absence of marriage or adoption, “as only one
can be biologically related to the child or
contract to assume legal parentage.” Id. at
911-12. Similarly, Justice Wecht acknowl-
edges that the case law in this area has fo-
cused on a contractual relationship among
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stances of using assistive reproductive
technology, and forming a binding agree-
ment with respect thereto.' The courts of
this Commonwealth, when faced with the
issue and without legislative guidance,
have expressly declined to void such con-
tracts as against public policy.

However, this narrow judicial recogni-
tion of legal parentage by contract—where
a child is born with the assistance of a
donor who relinquishes parental rights
and/or a non-biologically related person as-
sumes legal parentage—does not afford
C.G. the relief she seeks. There was no
dispute that C.G. was not party to a con-
tract or identified as an intended-parent
when J.H. undertook to become pregnant
through intrauterine insemination. There-
fore, she is clearly not a parent under any
bases that have been recognized by our
jurisprudence.!!

intended parents (or persons who wish to
renounce parental claims) but concludes the
decision today ““does not go far enough” and
should draw from earlier decisions an intent-
based recognition of parentage. See Concur-
ring Opinion, Wecht., J., op. at 914-16. Jus-
tice Wecht further imagines a scenario where-
in a same-sex partner may be foreclosed from
seeking standing as a parent. See id. at 915-
16. Respectfully, we disagree, and clarify that
nothing in today’s decision is intended to ab-
solutely foreclose the possibility of attaining
recognition as a legal parent through other
means. However, under the facts before this
Court, this case does not present an opportu-
nity for such recognition, as the trial court
found as fact that the parties did not mutually
intend to conceive and raise a child, and the
parties did not jointly participate in the pro-
cess. Indeed, despite the disapproval ex-
pressed by the concurring opinions over the
development of case law thus far on the evolv-
ing definition of the term parent for purposes
of standing, Justice Dougherty views it “un-
necessary at this juncture to endorse any par-
ticular new test for establishing standing as a
parent.” Concurring Opinion, Dougherty, J.,
op. at 913. We agree that ‘“we must await
another case with different facts before we
may properly consider the invitation to ex-
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C.G. contends our case law stands for
the broad proposition that parentage can
be established by intent in situations
where a child is born with the aid of
assistive reproductive technology. It does
not. The jurisprudence in this Common-
wealth has declined to void contracts in-
volving surrogacy and/or the donation of
sperm or ova recognizing a separate mech-
anism by which legal parentage may be
obtained (or relinquished). The facts of
C.G.’s case do not place her into this nar-
row class of cases where legal parent
rights and responsibilities have been relin-
quished or assumed via contract.!?

C.G. also points to recent decisions in
Vermont and Massachusetts to support
her intent-based approach. In Sinnott v.

pand the definition of ‘parent.”” See id. at
913-14.

Justice Dougherty hypothesizes that it is
impossible for both partners in a same-sex
marriage to attain legal parentage absent
marriage or adoption. With respect for this
perspective, we must disagree. We do not
view today’s decision or the case law as devel-
oped to compel such a result. For example, in
J.F., Biological Father’s unmarried partner
was the intended mother of the children they
sought to have via use of a surrogate. Al-
though the issue in that case was not Part-
ner’s standing, but rather the non-biologically
related surrogate’s standing to the children
she bore, the Superior Court expressly de-
clined to void the surrogacy contract. J.F.,
897 A.2d at 1280. Likewise, in In re Baby S.,
the Superior Court concluded that S.S., iden-
tified as the Intended Mother, in the surroga-
cy agreement was to be deemed the legal
mother. In re Baby S., 128 A.3d at 298. Al-
though S.S. was married to biological Father,
the court grounded its reasoning in the prin-
ciples espoused in the case law involving sur-
rogacy agreements, not the presumption of
parentage married persons enjoy. Id. There is
nothing to suggest in our case law that two
partners in a same-sex couple could not simi-
larly identify themselves each as intended par-
ents, notwithstanding the fact that only one
party would be biologically related to the
child. However, this issue is not before the
Court, and we are not tasked with defining

Peck, — Vt. ——, 180 A.3d 560 (2017),
the Vermont Supreme Court addressed
whether a person who is not biologically
related to a child, has not adopted a child,
and is not married to the child’s parent
may be the legal parent of the child. In
that case, Mother had a one-year-old child,
whom she had adopted, when she began
her relationship with Partner. When Moth-
er’s child was two years old, Mother and
Partner jointly decided to adopt another
child from Guatemala, where Mother’s
first child was born. The couple sought to
adopt using the same agency Mother had
used to facilitate her first adoption; howev-
er the agency did not permit same-sex
parent adoption. Mother presented herself
as the adoptive parent, and ultimately, the

the precise parameters of contracts regarding
assistive reproductive technology. Likewise,
the doctrine of parentage by estoppel, which
Justice Wecht contends heterosexual-sex cou-
ples may avail themselves of to seek standing
but which same-sex couples may not, is not
implicated by the facts before this Court.

12. We recognize that C.G. was unable to
adopt Child at the time of his birth under
Florida law. However, her argument is that
adoption should not be the sole means by
which a non-biologically related person may
obtain legal parentage of a child, and that the
intent of the parties should be determinative
of the issue of parentage. We note C.G. ac-
knowledged in her complaint for custody that
Child was born out of wedlock. Custody
Compl., 12/8/15, at 13. Although she now
suggests a presumption should apply, she
does not focus her argument on why an infor-
mal commitment ceremony, without register-
ing her relationship in her municipality as
domestic partners, should compel application
of the presumption of parentage that married
persons enjoy. We decline to speculate on
what actions the parties may have taken had
Florida law been different at the time of
Child’s birth; however, as we have noted, the
parties declined to seek recognition of their
union by registering as domestic partners and
likewise declined to pursue adoption when it
became available, while the relationship was
still intact.
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second child, M.P., was brought home to
Vermont in February 2006 and lived as a
family unit together with the couple until
2010. See Sinnott, 180 A.3d at 561-63. Fol-
lowing the couple’s separation, the family
division dismissed Partner’s petition to es-
tablish parentage based on her assertion
that she was the intended mother of both
children. Id. at 563. The Vermont Supreme
Court affirmed the decision with respect to
the older child, but concluded the family
division erred with respect to the child the
parties mutually agreed to adopt. It rea-
soned that its past case law has “created a
legal framework in which parental status is
viewed in the absence of marriage, civil
union, or biological or adoptive relationship
with the child in a narrow class of cases in
which the parents intended to bring a child
into their family and raise the child togeth-
er, and did in fact do.” Id. at 563 (footnote
omitted). As we have expressed, our case
law has acknowledged a much narrower
framework for establishing parentage in
the absence of adoption, biology, or a pre-
sumption attendant to marriage, and the
facts of C.G.’s case do not fit into such a
paradigm.’

Similarly, C.G.’s reliance on Massachu-
setts’s case law is inapposite to her claim.
By statute, Massachusetts, unlike Pennsyl-
vania, provides a presumption that a man
is the father of a child born out of wedlock

13. We recognize the view of the concurring
Justices favoring a definition of parent that
would focus on the intent of the parties as the
operative fact in determining who is a parent
under Section 5324(1); however the concur-
rences likewise recognize that this case does
not fall into such a framework. See Concur-
ring Opinion, Dougherty, J., op. at 912-13;
Concurring Opinion, Wecht, J., op. at 916-17.
Accordingly, as expressed supra, we agree
with Justice Dougherty that it is unnecessary
at this time to expand the definition of parent
or endorse a new standard under the facts
before this Court. See Concurring Opinion,
Dougherty, J., op. at 913-14.
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“if he jointly, with the mother received the
child into their home and openly held out
the child as their child.” Partanen ov.
Gallagher, 475 Mass. 632, 59 N.E.3d 1133,
1135 (2016). In Partanen, the undisputed
facts were that two women were in a com-
mitted relationship and jointly undertook
to conceive and have children via in vitro
fertilization. The couple welcomed two chil-
dren. Ultimately, the parties separated
and the non-biologically related party
sought to be declared the presumptive par-
ent. The Supreme Judicial Court of Massa-
chusetts concluded that the statute may be
applied in a gender-neutral manner despite
the gendered terms it employed and “may
be construed to apply to children born to
same-sex couples, even though at least one
member of the couple may well lack bio-
logical ties to the children.” Id. at 1138
(footnote omitted).

The instant case is not one where a
statutory presumption would be bestowed
on a similarly-situated male based on co-
habitation in the absence of marriage, and
as highlighted throughout, the factual find-
ings of the trial court determined that C.G.
did not jointly participate in Child’s con-
ception and hold him out as her own. Ac-
cordingly, this case does not provide this
Court with a factual basis on which to
further expand the definition of the term
parent under Section 5324(1).1

14. We note other jurisdictions have legisla-
tively addressed the issue of parentage where
assistive reproductive technology is employed.
See, e.g., 13 Del.C. § 8-201 (Delaware statute
explaining that a mother-child relationship is
established between a woman and a child
under a number of circumstances, including,
the “woman having consented to assisted re-
production by another woman ... which re-
sulted in the birth of a child” and also outlin-
ing the scenarios by which one is deemed a
de facto parent); DC Code § 16-407 (Wash-
ington, D.C. statute establishing parentage in
““collaborative reproduction” in different con-
texts including gestational surrogacy arrange-
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III.

B. Standing as in loco parentis

[6] Before outlining the arguments of
the parties, this Court has explained in
loco parentis as follows:

In loco parentis is a legal status and
proof of essential facts is required to
support a conclusion that such a rela-
tionship exists. ...

The phrase “in loco parentis” refers to
a person who puts oneself in the situa-
tion of a lawful parent by assuming the
obligations incident to the parental rela-
tionship without going through the for-
mality of a legal adoption. The status of
m loco parentis embodies two ideas;
first, the assumption of a parental sta-
tus, and second, the discharge of paren-
tal duties. The rights and liabilities
arising out of an in loco parentis rela-
tionship are, as the words imply, exact-
ly the same as between parent and
child. The third party in this type of re-
lationship, however, can not place him-
self in loco parentis in defiance of the
parents’ wishes and the parent/child re-
lationship.

T.B., 786 A.2d at 916-17 (citations omitted).

[7]1 C.G. argues the trial court erred in
its in loco parentis analysis in two re-
spects. First, C.G. contends the Superior
Court failed to take into account the pres-
ence or absence of a parent-like bond be-
tween C.G. and Child. C.G.’s Brief at 50-
52, 55. She continues that the primary
determinant in establishing in loco paren-
tis standing is whether the third-party
lived with the child and the natural parent
in a family-setting and developed a bond
with the child as a result of the natural

ments and defining parent as the intended
parent regardless of a genetic connection to
the child). As we have observed, however, in
this case C.G. was not a party to an agree-
ment to conceive Child and did not intend to

parent’s participation and acquiescence. Id.
at 52. She highlights cases where in loco
parentis has been conferred on a former-
partner based on the parties’ decision to
have a child together and subsequently
living together as a family unit and cases
where courts declined to confer in loco
parentis status where the petitioning party
was more akin to a babysitter, or the
parties never lived as a family unit, or
where the party assumed a parental status
in defiance of the parent’s wishes. Id. at
54-56. C.G. posits that the trial court failed
to focus on the existence of a bond and
instead created a new test in its analysis
by its categorization of the evidence, i.e., it
looked to documents, the parties’ finances,
and who took primary responsibility for
Child. See id. at 57.

Next, C.G. contends the trial court erro-
neously held that the post-separation con-
duct of the parties was determinative of
whether she stood in loco parentis. She
continues that concluding that the post-
separation conduct of a party disaffirms an
in loco parentis relationship runs contrary
to appellate case law on the matter. See
C.G’s Brief at 61-63. Specifically, she
claims the trial court’s analysis regarding
the post-separation period of time violated
three principles of the in loco parentis
doctrine, that once attained, the status
cannot be lost; post-separation conduct
cannot be used to deny a person in loco
parentis status; and post-separation con-
duct may be used to support a finding that
a person stood in loco parentis. See id. at
63-74. She asks this Court to “hold that
the relevant time period in which to exam-
ine bonding between the party and the
child is the time during which the natural

be a parent. Thus, even if this Court or the
General Assembly expanded the definition of
parent, she would not be entitled to the relief
she seeks.



908 Pa.

parent fostered or acquiesced to the rela-
tionship between the child and the third
party.” ¥® Id. at 62.

J.H. counters that C.G.’s position em-
phasizing the existence of a bond as the
determinant factor is misplaced. Rather, to
gain in loco parentis status a person must
first demonstrate that he or she assumed
parental status and discharged parental
duties, a fundamental requirement which
C.G. failed to establish. See J.H.s Brief at
61-63. She continues that notwithstanding
C.G.s claim, the trial court examined the
nature of C.G.s relationship with Child.
J.H. highlights that C.G.’s current view is
the trial court erred by failing to conduct a
bonding evaluation, appoint a guardian ad
litem, or interview Child, despite not mak-
ing any of these requests before the trial
court. Id. at 65.

Responding to C.G.’s argument that the
trial court placed too much weight on her
post-separation conduct, J.H. notes that
the trial court and Superior Court recog-
nized that C.G. did not lose her status
based on post-separation conduct; rather,
her post-separation conduct was consistent
with her pre-separation conduct, i.e., she
did not act or hold herself out as a parent
to Child. See id. at 66-67. Finally, J.H.
argues that a rule preventing courts from
evaluating post-separation conduct would
elevate the rights of former partners over
the rights of natural parents because un-
der 23 Pa.C.S. § 2511(a)(1), parental rights
are subject to termination when a parent
fails to perform parental duties for a peri-
od of at least six months. See id. at 68-69.
Thus, she maintains post-separation con-
duct is a relevant factor in looking to
whether a party stands in loco parentis.

15. The American Academy of Matrimonial
Lawyers (AAML), Pennsylvania Chapter has
submitted an amicus curiae brief in support
of C.G. AAML argues that C.G. has standing
as a person in loco parentis to the Child, and
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[8] Section 5324(2) permits a person
who stands in loco parentis to a child to
petition the court for custody of a child. As
noted, gaining in loco parentis status re-
quires the petitioning individual to demon-
strate two elements: the assumption of
parental status and the discharge of paren-
tal duties. See T.B., 78 A.2d at 916-17.

In T.B., on which C.G. relies, a former
same-sex partner sought custody rights to
a child born during her relationship with
the child’s Mother. This Court agreed with
the conferral of in loco parentis standing
on the former partner. Factually, Partner
and Mother agreed to have a child togeth-
er with Mother carrying the child and the
Partner choosing the sperm donor. They
shared day-to-day parental duties such as
taking the child to appointments, the Part-
ner was designated as guardian of child in
Mother’s will, and she had exclusive re-
sponsibility for child when Mother was not
present. See id. at 914-15. We concluded
that the facts demonstrated Partner as-
sumed a parental status and discharged
parental duties with the consent of Moth-
er. Id. at 920. We also rejected Mother’s
argument at the time that the legal impos-
sibility of Mother and Partner marrying
prohibited the court from conferring on
Partner standing based on in loco parentis.
“The ability to marry the biological parent
and the ability to adopt the subject child
have never been and are not now factors in
determining whether the third party as-
sumed a parental status and discharged
parental duties.” Id. at 918.

In J.A L., the Superior Court reversed
the trial court’s denial of in loco parentis
standing to a former same-sex partner. In
that case, Mother and Partner agreed to

the consideration of post-separation conduct
is irrelevant and may encourage bad behavior
on the part of the parent with custody to
withhold the child.
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raise a child together and together select-
ed the sperm donor. Mother and Partner
executed a nomination of guardian docu-
ment, which included a statement reflect-
ing the parties’ intent to raise the child
together, and an authorization for consent
to medical treatment, allowing Partner to
consent to treatment for the child. Follow-
ing the parties’ separation, the trial court
concluded Partner lacked standing. The
Superior Court disagreed and noted the
following.
The in loco parentis basis for standing
recognizes that the need to guard the
family from intrusions by third parties
and to protect the rights of the natural
parent must be tempered by the para-
mount need to protect the child’s best
interest. Thus, while it is presumed that
a child’s best interest is served by main-
taining the family’s privacy and autono-
my, that presumption must give way
where the child has established strong
psychological bonds with a person who,
although not a biological parent, has
lived with the child and provided care,
nurture, and affection, assuming in the
child’s eye a stature like that of a par-
ent. Where such a relationship is shown,
our courts recognize that the child’s best
interest requires that the third party be
granted standing so as to have the op-
portunity to litigate fully the issue of
whether that relationship should be
maintained even over a natural parent’s
objection.
Id. at 1319-20.

The court applied the principles of in
loco parentis to the facts and concluded
that “[t]he inescapable conclusion to be
drawn from this evidence is that in both
[Mother’s and Partner’s] minds, the child

16. The in loco parentis test has been applied
in the same fashion regardless of whether the
person seeking in loco parentis is a former
step-parent or a former same-sex partner who

was to be a member of their nontraditional
family, the child of both of them and not
merely the offspring of [Mother] as a sin-
gle parent. The intention is born out by
the documents executed by the parties be-
fore the child’s birth and by [Mother] giv-
ing the child [Partner’s] surname as a
middle name on the birth certificate.” Id.
at 1321. The Superior Court closely exam-
ined the record and concluded that the
parties’ conduct after the child’s birth and
pre-separation, established the Mother and
Partner’s intent to create a parent-like
relationship with the Partner. It then
turned to post-separation conduct, finding
that the “contact was reinforced after the
parties’ separation, visits which occurred
with a frequency and regularity similar to
that of post-separation visits by many non-
custodial natural parents and thus must be
considered adequate to maintain any bond
previously created.” Id. at 1322. Thus, the
Superior Court concluded Partner had
standing to challenge custody.

[91 The paramount concern in child
custody cases is the best interests of the
child. K.C. v. L.A., 128 A3d at 775. The
important screening functions of standing
requirements protect the child and the
family from unnecessary intrusion by third
parties. See D.G., 91 A.3d at 708; K.W., 157
A3d at 503-04. C.G. seeks to have this
Court adopt a rule that the decisive factor
in this assessment is the existence of a
bond between the third party and the
child. Our case law does not support such a
loose application of standing principles.
The appellate courts of this Common-
wealth have consistently described the pre-
requisites to in loco parentis standing as
assumption of parental status and dis-
charge of parental duties.'® See Peters v.

had not married the child’s biological parent.
See, e.g. Bupp v. Bupp, 718 A.2d 1278, 1281-
82 (Pa. Super. 1998); J.A.L, 682 A.2d at 1318-
19.
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Costello, 586 Pa. 102, 891 A.2d 705, 710
(2005); KW., 157 A.3d at 505. Here, the
trial court found C.G.’s evidence lacking in
these important regards based on its credi-
bility determinations, faced with conflicting
testimony. Of course, it is a concern to the
courts whether a child has developed
strong psychological bonds, however, such
bonds must necessarily be based on the
assumption of parental status and dis-
charge of parental duties in order to
achieve this legal status. See J.A.L., 682
A.2d at 1319-20. Indeed, if the determining
factor were the child’s development of a
bond with the person seeking standing, it
would be of no moment to the court if the
bond was forged contrary to the natural
parent’s wishes. Acceptance of such a rule
would undermine well-established princi-
ples of in loco parentis analyses. See T.B.,
786 A.2d at 917 (explaining that a third
party “can not place himself in loco paren-
tis in defiance of the parent’s wishes and
the parent/child relationship”).

[10,11] Finally, we turn to the ques-
tion of the court’s treatment of C.G.’s post-
separation conduct and its bearing on an in
loco parentis analysis. As an initial point,
we do not disagree with C.G.s position
that the relevant time frame to determine
whether a party stands in loco parentis is
when the party developed the relationship
with the child with the acquiescence or
encouragement of the natural parent. In-
deed, it is fundamental that a party must
have discharged parental duties and as-
sumed parental status in order to gain
standing as a third party. The question is
of what relevance, if any, is the conduct of
the party after there has been some sepa-
ration between the party and the child.
The Superior Court dismissed a mother’s
argument that her former paramour lost
his in loco parentis standing after the par-
ties separated and she remarried in Lieb-
ner v. Simcox, 834 A.2d 606, 611 (Pa.
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Super. 2003) (explaining mother had cited
no case law to support the proposition that
once attained, in loco parentis status could
be lost due to change in circumstances). In
J.A.L., the Superior Court acknowledged
the post-separation conduct of partners to
buttress its conclusion that the former-
partner of the mother stood in loco paren-
tis. See J.A.L., 682 A.2d at 1322 (“This
early contact was reinforced by visits after
the parties’ separation, visits which oc-
curred with a frequency and regularity to
that of post-separation visits by many non-
custodial natural parents and thus must be
considered adequate to maintain any bond
previously created.”). We reiterate, the
rights and liabilities arising out of in loco
parentis are the same as that between
child and parent and its status is conferred
upon a person who puts him or herself in
the situation of a lawful parent. See T.B.,
786 A.2d at 916-17. In J.A.L., the court
found the post-separation conduct of both
parties supported the in loco parentis de-
termination because it was akin to post-
separation conduct of many natural par-
ents.

[12] In the instant matter, we agree
with C.G. that the post-separation conduct
should not be determinative of the issue of
standing; however, the conduct by either
parent or partner may shed light on the
analysis of whether the person seeking
standing was ever viewed as a parent-like
figure. We recognize that in some situa-
tions a natural parent may seek to with-
hold a child from a person who has as-
sumed parental status (or another natural
parent). See, e.g., Jones v. Jones, 884 A.2d
915, 919 (Pa. Super. 2005) (awarding pri-
mary physical custody to former-partner
of natural mother who gained in loco par-
entis status and disapproving of mother’s
continued attempts to exclude her former-
partner following the couple’s separation).
However, this potential for misconduct
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does not render the actions of the person
seeking in loco parentis status immune
from review following a separation. We
note in the instant case, despite character-
izing the court’s analysis of the post-sepa-
ration contact determinative of whether or
not C.G. stood in loco parentis to Child, it
was not. The trial court found, and the
record supports, that prior to the couple’s
separation, C.G. did not assume a parental
status or discharge parental duties. The
trial court simply concluded that the post-
separation conduct of C.G. was consistent
with its initial determination, as the Supe-
rior Court did in J.A.L. In loco parentis
analyses are necessarily fact-intensive and
case-specific inquiries, and we decline to
foreclose a trial court from reviewing all
relevant evidence in making this important
determination that so greatly will impact
the family unit.!

Iv.

In sum, we conclude that C.G. is not a
parent under Section 5324(1) for the pur-
pose of seeking custody of Child. We fur-
ther conclude that the trial court did not
commit error by failing to consider the
existence of a bond between C.G. and
Child as the decisive factor of whether
C.G. stood in loco parentis to Child. In-
deed, the trial court undertook to examine
all of the evidence of record to determine
whether C.G. assumed parental status and
discharged parental duties, and we discern
no legal error in its analysis. The order of
the Superior Court is affirmed.

17. Indeed, we find persuasive J.H.’s position
that it would be incongruous to ignore all
post-separation conduct between a third-party
and a child for the purpose of assessing
whether the party stood in loco parentis,
when the Adoption Act provides that a peti-
tion seeking involuntary termination of a nat-
ural or adoptive parent’s rights may be filed if
the parent has “evidenced a settled purpose
of relinquishing parental claim to a child and

Chief Justice Saylor and Justices Baer
and Todd join the opinion.

Justice Dougherty files a concurring
opinion.

Justice Wecht files a concurring opinion
in which Justice Donohue joins.

JUSTICE DOUGHERTY, Concurring

The trial court’s credibility findings in
this case compel the conclusion C.G. lacks
standing to seek custody of Child. But in
my respectful view, nothing warrants,
much less necessitates, the majority’s
cramped interpretation of “parent” under
23 Pa.C.S. § 5324(1), the inevitable result
of which will be the continued infliction of
disproportionate hardship on the growing
number of nontraditional families — par-
ticularly those of same-sex couples —
across the Commonwealth. I therefore
concur in the result only.

According to the majority, our precedent
supports a conclusion parentage for stand-
ing purposes may be proven in only four
ways: biology, adoption, a presumption at-
tendant to marriage, or “legal parentage
by contract — where a child is born with
the assistance of a donor who relinquishes
parental rights and/or a non-biologically
related person assumes legal parentage[.]”
Majority Opinion, at 904. Unfortunately,
even under this paradigm of parentage, it
remains impossible — absent marriage or
adoption — for both partners of a same-
sex couple to have standing as a parent, as
only one can be biologically related to the

has refused or failed to perform parental
duties” for a period of at least six months
preceding the filing of the petition. 23 Pa.C.S.
§ 2511. To render all post-separation conduct
irrelevant would be to afford a person seeking
in loco parentis standing, at any time, a great-
er advantage to a natural or adoptive parent
even in the event the third party had demon-
strated his or her relinquishment of parental
claims to a child.
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child or contract to assume legal parent-
age. I see no good reason why the Court
should continue to impose such an overly-
restrictive formulation, which fails to take
into account equitable principles and may
ultimately frustrate the paramount con-
cern of protecting a child’s best interests.
See Douglas NedJaime, The Nature of Par-
enthood, 126 Yale L.J. 2260, 2289 (2017)
(“[Elven as principles of gender and sexu-
al-orientation equality have animated
shifts in parental recognition, parentage
law continues to draw distinctions that car-
ry forward legacies of inequality embedded
in frameworks forged in earlier eras.”).

The majority correctly observes the
reality that what comprises a family is an
evolving concept. See Majority Opinion, at
900-01, citing Troxel v. Granville, 530 U.S.
57, 63, 120 S.Ct. 2054, 147 L.Ed.2d 49
(2000) (“The demographic changes of the
past century make it difficult to speak of
an average American family. The composi-
tion of families varies greatly from house-
hold to household.”); J.A.L. v. E.P.H., 453
Pa.Super. 78, 682 A.2d 1314, 1320 (1996)
(“In today’s society, where increased mo-
bility, changes in social mores and in-
creased individual freedom have created a
wide spectrum of arrangements filling the
role of the traditional nuclear family, flexi-
bility in the application of standing princi-
ples is required in order to adapt those
principles to the interests of each particu-
lar child.”). Yet despite recognizing the
diverse range of parental configurations
that now exist, the majority interprets our
case law in a manner that continues to

1. I do not intend to minimize the significant
and fundamental right of biological or adop-
tive parents to control the upbringing of their
children. As the majority properly appreci-
ates, the interest of parents in the care, custo-
dy, and control of their children ““is perhaps
the oldest [of the] fundamental liberty inter-
est[s.]” Majority Opinion, at 898, quoting
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primarily tether parentage to traditional
notions of biology and adoption. There is a
very real and grave risk to this approach,
to children and putative parents alike. See
Brooke S.B. v. Elizabeth A.C.C., 28 N.Y.3d
1, 39 N.Y.S.3d 89, 61 N.E.3d 488, 499
(2016) (“A growing body of social science
reveals the trauma children suffer as a
result of separation from a primary attach-
ment figure — such as a de facto parent —
regardless of that figure’s biological or
adoptive ties to the children[.]”) (collecting
sources); NeJaime, 126 Yale L.J. at 2322
(“The harms of nonrecognition are not
only practical but expressive. Courts rou-
tinely term those who serve as parents but
lack biological ties “nonparents” — casting
them as third parties who are otherwise
strangers to the family.”).!

Cognizant of these potential harms, I
would not interpret our case law so nar-
rowly. Instead, I believe there is room in
our precedent — particularly in the ab-
sence of any guidance from the legisla-
ture — to conclude an individual who lacks
biological, adoptive, or marital ties may
nevertheless establish standing as a parent
to seek custody under 23 Pa.C.S.
§ 5324(1). See Sinnott v. Peck, — VHt.
——, 180 A.3d 560, 573 (2017) (“[T]he Leg-
islature’s inaction to date is not an impedi-
ment to our own obligation to resolve the
specific cases before us by developing a
consistent and coherent approach to defin-
ing parenthood within the construct that
the Legislature has given us and our prior
case law; in fact, it creates a more urgent
need for us to act.”). Such is certainly the
trend in other states. See id. at 569-72

Troxel, 530 U.S. at 65, 120 S.Ct. 2054. This
fundamental right necessarily militates cau-
tion in expanding the category of those who
may be identified as a “parent.” However, in
my respectful view, the law need not deny the
salience of biological or adoptive bonds to
recognize the validity of additional indicia of
parenthood.
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(detailing cases that “reinforce the modern
trend” of analyzing non-biological, non-
adoptive, and non-marital parenthood by
“focusing on the parties’ agreement and
intentions at the time they brought a child
into their home”); NeJaime, 126 Yale L.J.
at 2260 (explaining “the law increasingly

. recognizes parents on not only biologi-
cal but also social grounds” and offering
comprehensive analysis of legal trends).

In line with this trend in other jurisdic-
tions, C.G. asks this Court “to clarify that
parentage may not only be determined by
biology or adoption, but also by the intent
of parties who create a child together us-
ing assisted reproductive technology, and
then co-parent that child together.” C.G.’s
Brief at 21. In her view, parentage “turns
on whether the party in question had
agreed to the conception of the child and
whether that party had intended to parent
the child following the child’s birth.” Id. at
34. Justice Wecht would similarly “em-
brace an intent-based test for parentage
for persons pursuing parentage through”
assisted reproductive technology. Concur-
ring Opinion, at 917 (Wecht, J.).

In my view, it is unnecessary at this
juncture to endorse any particular new
test for establishing standing as a parent.
As noted, the nature of the family in the
modern era continues to evolve, and the
various alternative tests proffered above,
as well as the tests adopted by other juris-
dictions, strongly suggest there may not
be a one-size-fits-all approach to adequate-
ly address each unique familial situation.

2. Parenthetically, I note my agreement with
the majority that the bond between a third
party and a child is not dispositive of in loco
parentis standing. Furthermore, with regard
to the issue of post-separation conduct, I
agree ‘‘the relevant time frame to determine
whether a party stands in loco parentis is
when the party developed the relationship
with the child with the acquiescence or en-
couragement of the natural parent.” Majority
Opinion, at 910. I depart from the majority,

See Brooke S.B., 61 N.E.3d at 500-01 (re-
jecting premise it must “declare that one
test would be appropriate for all situa-
tions” and thus declining to decide wheth-
er, in a case where a biological or adoptive
parent consented to the creation of a par-
ent-like-relationship between his or her
partner and child after conception, the
partner would have standing).

In any event, I am constrained to agree
with the majority that “the trial court
found as fact that the parties did not mutu-
ally intend to conceive and raise a child,
and the parties did not jointly participate
in the process.” Majority Opinion, at 904
n.11. Those findings — which this Court is
bound to accept, no matter how seemingly
harsh their effect — preclude a holding
that C.G. has standing as a parent under
any of the proffered definitions of intent-
based parentage. Accordingly, I agree that
C.G. is not entitled to the relief she seeks,
and we must await another case with dif-
ferent facts before we may properly con-
sider the invitation to expand the definition
of “parent” under 23 Pa.C.S. § 5324(1).2

JUSTICE WECHT, Concurring

Governed by our well-settled standard of
review, I join in today’s result. Along the
way to this conclusion, my analytical jour-
ney diverges twice from the path that the
learned Majority takes. First, for purposes
of adjudicating standing to sue as a parent
in cases involving assisted reproductive

however, to the extent it implies post-separa-
tion conduct can be used against a party
seeking in loco parentis status. See, e.g., Lieb-
ner v. Simcox, 834 A.2d 606, 611 (Pa. Super.
2003) (rejecting argument ‘‘that once in loco
parentis status has been obtained, it can be
lost” due to post-separation conduct); J.A.L.,
682 A.2d at 1322 (considering post-separation
conduct only to “reinforce” finding third par-
ty stood in loco parentis ).
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technologies (“ART”),! courts must probe
the intent of the parties. Reliance solely
upon biology, adoption and contracts is
insufficient. Second, for purposes of decid-
ing in loco parentis standing, courts
should consider post-separation conduct
only when they first are able to determine
that the custodial parent has not withheld
the child from the other party. Otherwise,
custodial parents effectively can preclude
most in loco parentis claims by non-custo-
dial parties. My thinking on these two
points follows.

Parentage and Intent

In affirming the Superior Court, the Ma-
jority correctly notes that the appellate
panel’s cramped definition of parentage as
including only biological and adoptive par-
ents overlooked the recognition of parent-
age by contract expounded in Ferguson v.
McKiernan, 596 Pa. 78, 940 A.2d 1236
(2007) and In re Baby S., 128 A.3d 296 (Pa.
Super. 2015).2 This is fine as far as it goes.
But it does not go far enough. The Majori-
ty draws too narrowly upon Ferguson and

1. For purposes of the discussion at hand, I
include within the ART rubric the full variety
of medical interventions designed to allow for
reproduction through means other than sexu-
al intercourse, including in vitro fertilization,
sperm and egg donation, gestational surroga-
cy, and artificial insemination. See generally,
Jillian Casey, Courtney Lee, & Sartaz Singh,
Assisted Reproductive Technologies, 17 Geo. J.
GENDER & Law 83, 83-85 (2016).

2. See Maj. Op. at 904-05. To this list, I would
add that one can be found to be a parent,
regardless of biology or adoption, through the
presumption of paternity, see Brinkley v. King,
549 Pa. 241, 701 A.2d 176, 178-79 (1997)
(stating that a child conceived or born during
a marriage is presumed to be the husband’s
child), and paternity by estoppel. See Freed-
man v. McCandless, 539 Pa. 584, 654 A.2d
529, 532-33 (1995) (“Estoppel in paternity
actions is merely the legal determination that
because of a person’s conduct (e.g., holding
out the child as his own, or supporting the
child) that person, regardless of his true bio-
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Baby S., validating solely their contractual
jurisprudence but declining to proceed fur-
ther? While a measured approach to
standing is always appropriate,* the Major-
ity’s analysis, while reasonable in the main,
nonetheless fails to imagine and embrace
the intent-based paradigm that ART-relat-
ed child custody disputes require.

Consider Ferguson. There, the trial
court found, and this Court accepted, that
the mother approached her former inti-
mate partner with a request for sperm
donation so that she could conceive a child
via in wvitro fertilization. Ferguson, 940
A.2d at 1239. Only after the mother con-
vinced the sperm donor that he would bear
no legal or financial responsibility for the
prospective child did the donor agree to
the arrangement. Id. The donor did not
pay for the in vitro fertilization, did not
complete most of the paperwork, and did
not attend prenatal appointments. Id. at
1240. After mother went into premature
labor, she requested the sperm donor to

logical status, will not be permitted to deny
parentage.”).

3. See Maj. Op. at 904-05 & n.11.

4. At the time that C.G. filed for custody, the
applicable statute provided standing to pursue
custody to a parent, a person who stands in
loco parentis, or a grandparent in certain
specified circumstances. 23 Pa.C.S. § 5324
(2011). In response to J.H.’s preliminary ob-
jections, C.G. asserted standing as a parent
or, alternatively, as someone who stood in
loco parentis to Child. As the Majority notes,
standing in custody cases is governed by stat-
ute. See T.B. v. L.R.M., 567 Pa. 222, 786 A.2d
913, 916 (2001) (stating that standing exists in
custody cases when authorized by statute).
Standing for custody purposes implicates the
fundamental liberty issue of a parent’s ability
to direct the care and custody of his or her
child. See generally Troxel v. Granville, 530
U.S. 57, 66, 120 S.Ct. 2054, 147 L.Ed.2d 49
(2000).
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join her at the hospital, where she deliv-
ered twins. Afterward, with the mother’s
agreement, the sperm donor maintained
anonymity, assumed no financial responsi-
bility, and was not listed on the birth
certificates. Id. Indeed, the donor had little
contact with the mother or twins following
the birth, provided no financial support,
and assumed no paternal duties. Id. Re-
jecting the mother’s public policy argu-
ments, this Court decided that the oral
contract between the mother and the
sperm donor was enforceable and held that
the mother was foreclosed from seeking
child support from the donor. Id. at 1247-
48.

Viewing Ferguson from the perspective
of the parties’ intent, the same adjudica-
tion would result. The sperm donor’s ac-
tions bore all the hallmarks of a clinical
donation of gametes calculated and de-
signed to result in no parental role for the
donor. The mother acted in accordance
with that intention for approximately the
first five years following the twins’ births.
She did not seek financial support, and she
did not attempt to involve the sperm donor
in the lives of her children. Neither the
mother nor the sperm donor ever mani-
fested any intent for the latter to be a
parent to the twins at any time before or
after the birth; in fact, both the mother
and the donor expressed and acted upon
the opposite intention. And then, some five
years on, the mother sued the sperm do-
nor for child support. It was this volte-face
that our Court declined to approve. By
intention, as well as by contract, the moth-
er’'s case for support was a non-starter.

Now, consider Baby S. There, in deter-
mining that the ex-wife was the legal par-
ent of the child born through ART, the
Superior Court focused upon the existence
of a contract. But the appellate panel just
as easily could have ruled based upon the
parties’ intent. The father and ex-wife

signed a contract to enter into a surrogacy
with a gestational carrier and evidenced
their intent to be the legal parents of the
resulting child. Baby S., 128 A.3d at 298.
The ex-wife’s communications with the
gestational carrier demonstrated the ex-
wife’s intent to be a parent to the child. Id.
at 299. The father and the ex-wife chose a
gestational carrier in Pennsylvania be-
cause the ex-wife could be listed on the
birth certificate without having to go
through the adoption process. Id. at 298.
When the pregnancy was confirmed, the
ex-wife and the father moved to a new
home in order to accommodate a larger
family. They attended the twentieth-week
ultrasound and acted in a way that sug-
gested that they intended to parent the
child. 7d. at 300. Only when the father and
ex-wife began to experience marital diffi-
culties did the ex-wife begin to act in a
manner contrary to that joint intention. Id.
at 301. Because the ex-wife gave every
indication that she was the parent of the
child conceived through ART, the Superior
Court could have relied upon her ex-
pressed and manifest intentions in order to
find that she was the child’s legal parent.
That the Superior Court relied instead
upon the existence of a contract is no
contradiction of this principle.

Viewed through the lens of the parties’
intentions, the Ferguson and Baby S.
cases arrive at the same destination
reached via a contract-based analysis. This
is unsurprising, inasmuch as the contract
evidences the intent. But the point of this
exercise is that ART requires us to hy-
pothesize other scenarios, cases in which
an intent analysis would not foreclose a
valid claim to parentage while a contract-
based approach would. Under the Majori-
ty’s formulation of parentage by contract,
one becomes a parent through use of ART
and the formation of a binding contract
regarding ART. Maj. Op. at 904-05. Fair
enough. But suppose that the members of
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a same-sex couple decide that one partner
will become pregnant via ART and sperm
donation; it is entirely foreseeable that
only the partner being impregnated would
contract with the ART facility. The second
partner, who would have no biological con-
nection to the child, would have no con-
tract establishing a claim to parentage.
Suppose further that no adoption is for-
malized, and that the couple separates af-
ter years in which both parties diligently
raise and lovingly support the resulting
child. Under the Majority’s approach, the
second partner has no claim to parent
status and no standing to pursue any cus-
tody rights. Such a result is by no means
dictated by the terms or spirit of our cus-
tody standing statute, which speaks in this
regard only of “[a] parent of the child”,
thus begging the question now at hand.
See 23 Pa C.S. § 5324 (1). As well, such a
result supplants the best interests analy-
sis, eliminates the focus on the child’s
needs, and fails entirely to comport with
contemporary family realities and especial-
ly the circumstances of Pennsylvanians
who are parenting in same-sex relation-
ships.

But, wait, you say. The second partner
in the scenario imagined above almost cer-
tainly would enjoy standing in custody un-
der an in loco parentis theory. See 23 Pa
C.S. § 5324(2). The problem is not so sim-
ple. First, if the couple separates shortly
after (or before) the child’s birth, the sec-
ond partner -- who fully intended to be a
parent (and this with the first partner’s
knowledge and consent) -- will have no
claim to in loco parentis standing, there
having been insufficient time for assump-
tion of parental status and discharge of
parental duties. See T.B., 786 A.2d at 916-

5. SeeT.B., 786 A.2d at 916 (“A third party has
been permitted to maintain an action for cus-
tody ... where that party stands in loco par-
entis to the child”); Morgan v. Weiser, 923
A.2d 1183, 1186 (Pa. Super. 2007) (“As a
general rule, third parties, other than grand-
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17. Second, and more significantly, resort
to an i loco parentis approach concedes
the parentage claim, which is the very
issue that is at bar here. The point is that
the second partner in these scenarios
should be considered a parent for purposes
of standing in custody. In loco parentis
generally is considered a species of stand-
ing sought by third parties.

In the past, Pennsylvania courts have
found that same-sex partners have stand-
ing under the in loco parentis rubric. This
paradigm has evolved with time and with
the forward march of humanity. As a mat-
ter of law, a same-sex partner who partici-
pated in the decision to bring a child into
the world, to raise, to educate, to support
and to nurture that child, is no longer a
third party. He or she is a parent. See
Douglas NeJaime, The Nature of Parent-
hood, 126 YaLe L.J. 2260, 2317-23 (June
2017) (discussing the practical and expres-
sive harms attending non-recognition of
parentage); Jillian Casey, Courtney Lee, &
Sartaz Singh, Assisted Reproductive Tech-
nologies, 17 Geo. J. GENDER & Law 83, 117
(2016) (identifying “judicial parentage tests
that consider factors beyond intent” as a
primary source of disparate treatment of
same-sex couples seeking parentage). At
this late date, there is no defensible reason
that partners in scenarios like the one
sketched above should not be recognized
as parents under the standing statute. It
bears emphasis that nothing in the custody
statute promulgated by our General As-
sembly bars such an intent-based ap-
proach. Only the judiciary stands in the
way.

Observe that members of an opposite-
sex couple availing themselves of ART in a

parents, usually do not have standing to par-
ticipate as parties in child custody actions. An
exception to this general rule exists when the
third party stands in loco parentis to the
child.”).
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situation identical to the one described
above would not be consigned to such lim-
bo. If the female partner contracts for
ART with a sperm donor and the male
partner is not a party to that contract and
does not adopt the child, the male partner
nonetheless can find shelter (and, more
importantly, standing) in the paternity by
estoppel doctrine in the event of a separa-
tion.® The male partner would need only to
show that he held the child out as his own.
He would not have to attempt intervention
as a third party who seeks to stand in the
shoes of a parent. I perceive no need or
reason for treating these hypothetical par-
ties differently when both intended fully to
be parents and when both acted in accor-
dance with those intentions.

While I would embrace an intent-based
test for parentage for persons pursuing
parentage through ART, I nonetheless
concur with the Majority’s determination
that C.G. was not a parent under the facts
of this case as found by the trial court.” As
the Majority notes, the trial court found
that J.H. was credible when she testified
that C.G. never intended to be a parent to
Child and that C.G. did not act as a parent.
Further, the trial court credited testimony
that C.G. and J.H. reached no mutual deci-
sion to become parents. Given that there
was no documentary evidence of C.G.s
intent to parent, and given that the trial
court found, consistent with the record,
that C.G.s actions were not those of a
parent, I join the Majority’s conclusion

6. See supran.2.

7. “We must accept findings of the trial court
that are supported by competent evidence of
record, as our role does not include making
independent factual determinations. In addi-
tion, with regard to issues of credibility and
weight of the evidence, we must defer to the
presiding trial judge who viewed and assessed
the witnesses first-hand.” D.K. v. S.P.K., 102
A.3d 467, 478 (Pa. Super. 2014).

8. With respect both to this issue and to the in
loco parentis analysis, as the trial court noted,

that C.G. did not have standing as a parent
pursuant to 23 Pa.C.S. § 5324.8

In Loco Parentis

Turning to the issue of in loco parentis
standing, I agree with the Majority that
the bond between a child and a third party
is not dispositive. Maj. Op. at 909-10. I
further agree that “post-separation con-
duct [of the third party] should not be
determinative of the issue of [in loco par-
entis ] standing.” Id. at 910. Nonetheless,
the Majority would (and in fact does) per-
mit the consideration of post-separation
conduct as “shed[ding] light on ... wheth-
er the person seeking standing was ever
viewed as a parent-like figure.” Id. 1 differ
with the Majority as to how post-separa-
tion conduct should be considered and as
to the manner in which such conduct plays
a role in this case.

The Majority recognizes that there is
“potential for misconduct” inasmuch as a
parent can withhold the child from the
third party in an attempt to destroy an in
loco parentis relationship. Id. Though it
acknowledges this concern, the Majority
deems it no bar to consideration of C.G.’s
post-separation conduct, and “decline[s] to
foreclose a trial court from reviewing all
relevant evidence. . ..” Id. The elasticity of
this standard gives me pause. If there is
evidence that the third party has assumed
parental status and discharged parental
duties during the relationship, and if there
is evidence that the custodial parent pur-

the testimony of the parties and the witnesses
was ‘“in direct conflict.” T.C.O. at 5. The
record provides testimony that, if found credi-
ble, would support C.G.’s claims that she in-
tended to be a parent and that she assumed a
parental role and discharged parental duties.
Similarly, there is testimony that supports
J.H.’s claims to the opposite effect. Because
we are bound as a reviewing court by the trial
court’s credibility findings, we must accept
the testimony of J.H. and her witnesses.
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posefully withheld the child, then post-
separation conduct should not be consid-
ered for purposes of denying standing to
the third party. This Court should not
countenance even the suggestion that a
parent unilaterally can erase from a child’s
life a third party who, in all material re-
spects, acted as a parent.

The Majority maintains that the trial
court in this case did not premise C.G.’s
lack of standing upon her post-separation
conduct. Id. Instead, the Majority opines,
the trial court “simply concluded” that the
post-separation conduct was “consistent”
with the trial court’s conclusion that C.G.
did not act as a parent. Id. In ruling that
C.G. did not act in loco parentis, the trial
court considered that C.G. removed J.H.
and Child from C.G.s health insurance
after separation and reasoned that doing
so was consistent with C.G.’s post-separa-
tion conduct of ending any financial sup-
port and arranging for J.H. and Child to
leave the shared residence. Trial Court
Opinion at 6-7. The trial court also empha-
sized the fact that C.G.’s extended family
did not maintain a relationship with Child
following separation. Id. at 8. Finally, the
trial court devoted one of the six catego-
ries it considered in determining i loco
parentis standing to post-separation con-
duct. Id. at 9-10. In fact, the trial court
began that portion of its analysis with:
“Perhaps most telling that [C.G.] did not
assume the role of a parent is her conduct
post-separation.” Id. at 9. Given that this
case hinged upon credibility findings — in
that the parties and their witnesses agreed
upon very few facts — it appears that
C.G’s post-separation conduct weighed
heavily in the trial court’s finding that C.G.
lacked standing to pursue custody.

The standard that Pennsylvania courts
should follow is to foreswear consideration
of any post-separation conduct until after
they determine whether the custodial par-
ent withheld the child from the third par-
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ty. Only if the trial court decides that the
parent did not withhold the child should
the court consider post-separation conduct.
This will prevent post-separation conduct
from being deployed as a thumb upon the
scale unless and until the trial court deter-
mines that it was the third party, rather
than the custodial parent, who decided to
limit post-separation contact. Unlike the
Majority, I do not view the trial court’s
consideration of post-separation conduct
here as merely confirming its decision on
standing. Instead, it appears that this con-
sideration figured significantly as a distinct
and influential factor in the trial court’s
analysis.

That said, I recognize and respect the
reality that the trial court made a finding
that J.H. did not withhold the child from
C.G. Id. at 10. Accordingly, even under the
test that I advance here, the trial court
would have been free to consider the post-
separation conduct.

& ok sk ok ok ok

In sum, I think that today’s case is a
missed opportunity for this Court to ad-
dress the role of intent in analyzing paren-
tal standing in ART cases. I differ as well
with the Majority’s assessment of the man-
ner in which post-separation conduct can
be considered in weighing in loco parentis
claims. These differences notwithstanding,
we are bound on appellate review by the
trial court’s fact-finding and credibility de-
terminations. Under that familiar stan-
dard, regardless of my divergences from
the Majority’s rationale, C.G. lacked stand-
ing to pursue custody here. Accordingly, I
concur in the result.

Justice Donohue joins the concurring
opinion.
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