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Originalism in the Marriage Equality Cases

Jack recently highlighted a pair of dueling amicus briefs in the upcoming marriage equality
cases, one filed by the CATO Institute and one by a number of “Scholars of Originalism,”
that raise important questions about originalism as a form of constitutional
interpretation. These briefs debate whether original meaning or original understanding
has pride of place in constitutional interpretation, what Jack calls “yet another example of
the continuing debates within originalism over who has the best version.” Jack argues
that the back and forth in these briefs, and particularly the agreement that Romer v.
Evanscorrectly interpreted the Equal Protection Clause, shows that “we are all living
originalists now.” In a thoughtful, nuanced reply, Steve Smith, one of the professors who
joined the “Scholars of Originalism” brief, agrees with Jack that “original meaning cannot

29

simply be equated with ‘original expected applications,”” but otherwise resists the pull of

Jack’s view of “living originalism.”

Other amicus briefs filed in the marriage equality cases do a deeper dive into the text and
history of the Fourteenth Amendment, debating what the history shows. The brief filed by
my organization, the Constitutional Accountability Center, lays out the original meaning
of the Amendment, illustrating that the text, drafting history, and debates over the
Fourteenth Amendment all demonstrate that the constitutional guarantee of equal
protection establishes a broad guarantee of equality designed to protect all persons from
state-sponsored discrimination. (The CATO brief covers some of this ground as well,
though its brief focuses more on the development of equality principles in antebellum
America). Under the text and original meaning of the Fourteenth Amendment, the
Amendment’s guarantee of equality applies to all gay men and lesbians who wish to
exercise their right to marry the person of their choice.
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— made by the Joint Committee on Reconstruction on April 28, 1866 — bringing the
Constitution back in line with basic principles of equality set forth in the Declaration of
Independence. It is fitting that the Justices will hear the marriage equality cases 149 years
to the day after the Framers made the momentous choice to guarantee equal protection for
all.

Second, debates in Congress, speeches on the campaign trail, and editorials published in
the press all made clear that the Amendment would establish equality for all. As our brief
demonstrates, the Framers time and again explained that the equal protection guarantee
“establishes equality under the law,” “abolishes all class legislation in the States[,] and does
away with the injustice of subjecting one caste of persons to a code not applicable to
another,” putting in the Constitution “the declaration that all citizens were entitled to
equal rights in the Republic,” and placing all “throughout the land upon the same footing
of equality before the law, in order to prevent unequal legislation.”

Third, racial discrimination against African Americans was not the only immediate issue
of the day. White Unionists in the South faced pervasive discrimination because they had
fought and helped win the Civil War. Immigrants, mainly of Chinese descent, were subject
to a barrage of discriminatory laws in California and elsewhere. The Framers gave the
Equal Protection Clause a broad sweep to prevent these kinds of state-sponsored
discrimination and others that might arise in the future.

In the marriage equality cases, South Carolina, in its amicus brief supporting the states,
takes a radically different view. It argues that the Fourteenth Amendment’s original
meaning was to prevent “racial discrimination and nothing else” and that “displacement
of state marriage laws was the last thing the framers intended.” To support this view,
South Carolina points to congressional debates in 1866 (some concerning an earlier
version of the Fourteenth Amendment that failed in Congress, some concerning the Civil
Rights Act of 1866), in which a number of members of Congress recognized the authority
of states to deny married women the same rights that their husbands enjoyed. South
Carolina claims that since the Framers of the Fourteenth Amendment permitted these
forms of sex discrimination, they clearly would have also permitted laws that banned
same-sex marriage.

This is bad originalism at its worst — the debates cited by the state do not concern the
equal protection guarantee directly — and it flies in face of the text of the Fourteenth
Amendment ratified by the American people, which guarantees the equal protection of
the laws to all persons, not only to men. South Carolina finds its friends in the crowd,
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Perhaps that’s why, when Chiet Justice Roberts discussed whether the equal protection
guarantee applies to laws that discriminate against women during hisconfirmation

hearing, he insisted that the proper approach was to apply the text’s broad grant of
equality under the law as written by the Framers. “[Tlhey didn’t write the Equal
Protection Clause in such narrow terms. . . . [TJhey chose to use broader terms, and we
should take them at their word.” As Roberts emphasized, the Equal Protection Clause is
written as a guarantee of equality for all, not simply as a prohibition on racial
discrimination.

When the Justices hear oral argument in the marriage equality cases later this month, they
should remember Roberts’s advice to “take them at their word.” The Framers made a
conscious decision to write the Fourteenth Amendment as a broad guarantee of equality
for all, preventing majorities in the states from discriminating against any person or group
of persons. It is the Supreme Court’s job to enforce the Constitution’s guarantee of
equality for all.

This article has been reprinted in the following publications

« Balkinization

Get updates

on our work Take future action with a
single click.

Join CAC's Log.in or Sign up for

Constitutional FastAction.

Progressives

email list for
updates on our

email@email.com
work! @

AUTHORS

David H. Gans

DATE PUBLISHED

https://www.theusconstitution.org/blog/originalism-in-the-marriage-equality-cases/ 3/8


http://theusconstitution.org/sites/default/files/briefs/GPO-CHRG-ROBERTS.pdf#page=194
https://www.theusconstitution.org/blog/originalism-in-the-marriage-equality-cases/
https://www.theusconstitution.org/staff/david-h-gans/
https://fastaction.ngpvan.com/##whats-this
https://www.theusconstitution.org/

3/29/2019 Originalism in the Marriage Equality Cases | Constitutional Accountability Center

e
CONSTITUTIONAL _”””_ O\
ACCOUNTABILITY CENTER

SUBTOPICS

More from Civil and Human Rights

é? CIVIL AND HUMAN RIGHTS

February 20, 2019

RELEASE: Victory For The Constitution: Eighth Amendment’s Excessive Fines
Protections Apply to States

“Today marks a milestone in the 228-year history of the Bill of Rights.” — CAC...

By: Brianne J. Gorod

é? CIVIL AND HUMAN RIGHTS

February 12, 2019
Chief Justice John Roberts’ Next Move Will Tell Us A Lot

Last week, by a 5-4 vote, the Supreme Court issued a stay to temporarily block...

By: Brianne J. Gorod, Rebecca Damante

https://www.theusconstitution.org/blog/originalism-in-the-marriage-equality-cases/ 4/8


https://www.theusconstitution.org/issues/civil-human-rights/
https://www.facebook.com/sharer/sharer.php?u=http%3A%2F%2Fwww.theusconstitution.org%2Fblog%2Foriginalism-in-the-marriage-equality-cases%2F
https://twitter.com/intent/tweet?text=%22Jack%C2%A0recently+highlighted+a+pair+of+dueling%C2%A0amicus%C2%A0briefs+in+the+upcoming+marriage+equality+cases%2C+one+filed+by+the+CATO+Institute+and+one+by+a+number+of+%E2%80%9CScholars+of+Originalism%2C%E2%80%9D+that+...%22&url=http%3A%2F%2Fwww.theusconstitution.org%2Fblog%2Foriginalism-in-the-marriage-equality-cases%2F
mailto:?&subject=Constitutional+Accountability+Center+%E2%80%93%C2%A0Originalism+in+the+Marriage+Equality+Cases&body=Originalism+in+the+Marriage+Equality+Cases%0A%0AJack%C2%A0recently+highlighted+a+pair+of+dueling%C2%A0amicus%C2%A0briefs+in+the+upcoming+marriage+equality+cases%2C+one+filed+by+the+CATO+Institute+and+one+by+a+number+of+%E2%80%9CScholars+of+Originalism%2C%E2%80%9D+that+raise+important+questions+about+originalism+as+a+form+of+constitutional+interpretation.%C2%A0%C2%A0%C2%A0These+briefs+debate+whether+original+meaning+or+original+understanding+has+pride+of+place+in+constitutional+interpretation%2C+what+Jack+calls+%E2%80%9Cyet+another+example+of+the+continuing+debates+within+originalism+over+who+has+the+best+version.%E2%80%9D%C2%A0%C2%A0Jack+argues+that+the+back+and+forth+in+these+briefs%2C+and+particularly+the+agreement+that%C2%A0Romer+v.+Evanscorrectly+interpreted+the+Equal+Protection+Clause%2C+shows+that+%E2%80%9Cwe+are+all+living+originalists...%0A%0Ahttp%3A%2F%2Fwww.theusconstitution.org%2Fblog%2Foriginalism-in-the-marriage-equality-cases%2F
https://www.theusconstitution.org/issues/civil-human-rights/
https://www.theusconstitution.org/news/release-victory-for-the-constitution-eighth-amendments-excessive-fines-protections-apply-to-states/
https://www.theusconstitution.org/blog/chief-justice-john-roberts-next-move-will-tell-us-a-lot/
https://www.theusconstitution.org/news/center-of-conspiracy-defamation-suit-targets-alex-jones/
https://www.theusconstitution.org/

3/29/2019 Originalism in the Marriage Equality Cases | Constitutional Accountability Center

e
CONSTITUTIONAL _||””_
ACCOUNTABILITY CENTER

e

Center of conspiracy: Defamation suit targets Alex Jones

C-VILLE Weekly

Infowars founder Alex Jones has made a career out of broadcasting anti-government
and right-wing conspiracy...

éng CIVIL AND HUMAN RIGHTS

November 14, 2018
InfoWars seeks to dismiss defamation lawsuit over 2017 rally

Associated Press

Attorneys for InfoWars founder Alex Jones want a judge to dismiss a defamation suit
filed...

éuﬁ CIVIL AND HUMAN RIGHTS

November 13, 2018
TV (CBS-19): Judge hears motions to dismiss in Alex Jones defamation case

WCAYV CBS-19 (Charlottesville)

>

https://www.theusconstitution.org/blog/originalism-in-the-marriage-equality-cases/


https://www.theusconstitution.org/news/center-of-conspiracy-defamation-suit-targets-alex-jones/
https://www.theusconstitution.org/news/infowars-seeks-to-dismiss-defamation-lawsuit-over-2017-rally/
https://www.theusconstitution.org/news/tv-cbs-judge-hears-motions-to-dismiss-in-alex-jones-defamation-case/
https://www.theusconstitution.org/

3/29/2019 Originalism in the Marriage Equality Cases | Constitutional Accountability Center

N
CONSTITUTIONAL _”””_ Q\
ACCOUNTABILITY CENTER

é? CIVIL AND HUMAN RIGHTS

November 13, 2018
Judge considering motion to dismiss InfoWars defamation suit

The Daily Progress

Attorneys for InfoWars founder Alex Jones and other defendants argued that a
defamation case brought...

email@email.com

https://www.theusconstitution.org/blog/originalism-in-the-marriage-equality-cases/ 6/8


https://www.theusconstitution.org/news/tv-cbs-judge-hears-motions-to-dismiss-in-alex-jones-defamation-case/
https://www.theusconstitution.org/news/judge-considering-motion-to-dismiss-infowars-defamation-suit/
https://www.theusconstitution.org/

3/29/2019 Originalism in the Marriage Equality Cases | Constitutional Accountability Center

P N
CONSTITUTIONAL _”””_
ACCOUNTABILITY CENTER

Constitutional Accountability Center (CAC) is a think tank, law firm, and action

center dedicated to fulfilling the progressive promise of our Constitution’s text and

history.

Issues

Access to Justice
Corporate Accountability

Environmental Justice

Civil and Human Rights
Criminal Justice

Federal Courts and Nominations

Health Care Immigration and Citizenship
Rule of Law Voting Rights and Democracy
About

Home Litigation

Think Tank News

About CAC Our History

Staff Board

Careers Contact Us

Constitutional Progress Experts

Blog Events

Privacy Policy

https://www.theusconstitution.org/blog/originalism-in-the-marriage-equality-cases/

7/8


https://www.theusconstitution.org/
https://www.theusconstitution.org/issues/access-to-justice/
https://www.theusconstitution.org/issues/civil-human-rights/
https://www.theusconstitution.org/issues/corporate-accountability/
https://www.theusconstitution.org/issues/criminal-justice/
https://www.theusconstitution.org/issues/environmental-justice/
https://www.theusconstitution.org/issues/federal-courts-nominations/
https://www.theusconstitution.org/issues/healthcare/
https://www.theusconstitution.org/issues/immigration-citizenship/
https://www.theusconstitution.org/issues/rule-of-law/
https://www.theusconstitution.org/issues/voting-rights-democracy/
https://www.theusconstitution.org/
https://www.theusconstitution.org/litigation/
https://www.theusconstitution.org/think_tank/
https://www.theusconstitution.org/news/
https://www.theusconstitution.org/about-cac/
https://www.theusconstitution.org/about-cac/history/
https://www.theusconstitution.org/about-cac#staff
https://www.theusconstitution.org/about-cac#board-of-directors
https://www.theusconstitution.org/about-cac/careers/
https://www.theusconstitution.org/about-cac/contact-us/
https://www.theusconstitution.org/constitutional-progress/
https://www.theusconstitution.org/about-cac/experts/
https://www.theusconstitution.org/blog/
https://www.theusconstitution.org/events/
https://www.theusconstitution.org/privacy-policy/
https://secure.everyaction.com/aCoqlXn6EEOYUB3aP42eWw2
https://www.theusconstitution.org/

3/29/2019 Originalism in the Marriage Equality Cases | Constitutional Accountability Center
—_—

CONSTITUTIONAL == i Q\
ACCOUNTABILITY CENTER

© 2019 Constitutional Accountability Center

Designed by Constructive

https://www.theusconstitution.org/blog/originalism-in-the-marriage-equality-cases/ 8/8


https://www.youtube.com/ConstitutionChannel
https://www.facebook.com/ConstitutionalAccountability/
https://twitter.com/MyConstitution
https://constructive.co/
https://www.theusconstitution.org/

