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On June 15, 2020, the Supreme Court held that employment discrimination based upon sexual
orientation or gender identity was unlawful discrimination “based upon sex” under Title VII of
the Civil Rights Act (42 U.S.C. 2000d et seq.). Bostock v. Clayton County, 140 S. Ct. 1731
(2020). As discussed in the foregoing manuscript (Manuscript), the Obama Administration
similarly interpreted the prohibitions against discrimination based upon sex to include
discrimination based upon sexual orientation or gender identity under both Title IX of the
Education Amendment of 1972 ((20 U.S.C. 1681 et seq.)* and under Section 1557 of the
Affordable Care Act (42 U.S.C. 18116)2. However, prior to Bostock v. Clayton County, the
Trump Administration reversed both of those interpretations.® Since Bostock v. Clayton County
only dealt with employment discrimination under Title VI, future case law, legislation and
regulatory action will be required to resolve the conflicting interpretations of LGBTQ rights
outside of Title VII of the Civil Rights Act.*

Additionally, the litigation over the Trump Administration’s reversal of the Open Service
Directive and ban of transgender servicemembers in the military continues in the district court.
The most recent decision being a ruling on discovery related to both the policy adopted by
Secretary Carter and the policy adopted by Secretary Mattis.®

4815-6477-2804, v. 1

! Manuscript, pp 34-38.

2 Manuscript, pp 26, 40-43.

32017 Dear Colleague Letter Dept of Justice, Civil Rights Division; Dept of Education, Office of Civil Rights.
https://www.justice.gov/crt/page/file/942021/download. Final Rule 45 C.F.R. §92; Manuscript, pp 25-26, 40-43.
4 See, Kohut, Trouble, Good Trouble, Necessary Trouble and LGBTQ Equality: Pushing Forward as President
Trump Steps Backwards. Trial Briefs, Advocates for Justice (April 2018) (attached).

5> Karnoski v. Trump, 2020 U.S. Dist. LEXIS 125023 (discovery order, July 15, 2020).
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And I think we’re going to have generations for years to come that will be prepared to get in trouble, good trouble, necessary
trouble. And lead us to higher heights. It’s a struggle that doesn’t last one day, one week, one month, one year. It is the

struggle of a lifetime, or maybe many lifetimes.

hile speaking about the struggle for racial justice,
WMr. Lewis’ words also ring true in the contexts of

social justice and LGBTQ equality, particularly as
we live in this time of backlash.

Unsurprisingly, President Trump’s campaign rhetoric that
he was a champion of LGBTQ equality has proven empty.
Within thirty-one days of Mr. Trump’s inauguration, anti-
LGBTQ policy reversals were in full swing. Fortunately, plain-
tiffs have been willing to get into “trouble, good trouble, nec-
essary trouble” when denied their rights as LGBTQ citizens
and the courts have generally leaned forward as Mr. Trump
steps backwards.

Transgender Equality, Bathrooms,

Locker Rooms, and Schools

Mr. Trump Steps Backwards

On February 22, 2017, under Attorney General Sessions and
Secretary DeVos, the Departments of Justice (DOJ) and Edu-

—Congressman John Lewis commenting on
the inspiration of Dr. Martin Luther King, Jr.?

cation (DOE) issued a Dear College Letter (2017 Joint Guid-
ance)? withdrawing the May 13, 2016, Joint Statements of Pol-
icy and Guidance (2016 Joint Statement of Policy) regarding
enforcement of Title IX and transgender students.* The with-
drawn 2016 Joint Statement of Policy, citing Price Waterhouse
v. Hopkins® and its progeny, advised:

The Departments treat a student’s gender identity as the
student’s sex for purposes of Title IX and its implement-
ing regulations. This means that a school must not treat
a transgender student differently from the way it treats
other students of the same gender identity. The Depart-
ments’ interpretation is consistent with courts’ and other
agencies’ interpretations of Federal laws prohibiting sex
discrimination.®

In sharp contrast to the 2016 Joint Statement of Policy, the
2017 Joint Guidance questioned the Fourth Circuit’s deci-
sion upholding the DOJ and DOEFE’s 2016 interpretation that
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“sex” includes gender identity relative to toilet, locker room
and shower facilities and, instead, referenced a ruling of the
United States Northern District of Texas, Wichita Division,
holding that “sex” means “biological sex” assigned at birth.
Despite North Carolina’s debacles with HB2 and HB142, Mr.
Trump’s DOJ and DOE doubled down on the tenuous ar-
gument that “biological sex”—not gender identity—is the
polestar for determining the rights of transgender persons as
some had claimed it to be for marriage.” On March 6, 2017,
shortly after the 2017 Joint Guidance, the Supreme Court va-
cated the Fourth Circuit’s judgement and remanded the case
for consideration in light of the 2017 Joint Guidance.®

Additionally, on March 2, 2017, the Department of Justice
withdrew its 2016 appeal of a nationwide injunction against
the Departments of Education, Justice, and Labor and the
Equal Employment Opportunity Commission (EEOC) from
interpreting and enforcing Title VII of the Civil Rights Act
and Title IX of the Education Amendments of 1972 in a man-
ner requiring that all persons must be afforded the opportu-
nity to have access to restrooms, locker rooms, showers, and
other intimate facilities which match their gender identity
rather than their biological sex.” The same day, the plaintiffs
voluntarily dismissed the action, without prejudice, referenc-
ing the 2017 Joint Guidance.'”

A SUBSIDIARY OF LAWYERS MUTUAL

The Courts Lean Forward
Despite these policy reversals by the Trump Administration,
the trend in the courts has been to respect and uphold the
rights of transgender students. There is reason to believe this
trend will continue, paving the way for bold advocacy.
Federal courts have enjoined public school districts from
enforcing policies which prohibit school children from using
restrooms and locker rooms aligned with their gender iden-
tity.!! Federal courts have also denied injunctive relief to cis-
gender students claiming their privacy rights are violated by
trans-inclusive policies.!> On May 31, 2017, the Seventh Cir-
cuit upheld a preliminary injunction prohibiting the Kenosha
Unified School District from denying the right of a transgen-
der student to use bathrooms aligned with his gender iden-
tity, noting:

Common sense tells us that the communal restroom is a
place where individuals act in a discreet manner to protect
their privacy, and those who truly have privacy concerns
are able to utilize a stall. . . . Further, if the School Dis-
trict’s concern is that a child will be in the bathroom with
another child who does not look anatomically the same,
then it would seem that separate bathrooms also would
be appropriate for pre-pubescent and post-pubescent chil-
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dren who do not look alike anatomically. The School Dis-
trict has not drawn this line.!?

The Open Service Directive

Mr. Trump Steps Backwards

On August 25, 2017, Mr. Trump issued a Memorandum to
the Secretaries of Defense and Homeland Security (2017
Memorandum Regarding Transgender Servicemembers) ex-
tending the ban against transgender individuals serving in
the military “until such time as the Secretary of Defense pro-
vides a recommendation to the contrary that I [Mr. Trump]
find convincing. . . .” Prior to the Memorandum, the ban, as
extended by Secretary of Defense Mattis, was set to expire
on January 1, 2018, under the Open Service Directive. All of
Mr. Trump’s reasons for extending the ban—Iifting the ban
would hinder military effectiveness, disrupt unit cohesion,
and tax military resources—were debunked in the Rand
Corporation’s 2016 Study, Assessing the Implications of Allow-
ing Transgender Personnel to Serve Openly."* The Rand Cor-
poration’s Study estimated a mid-range of 2,450 transgender
servicemembers in active duty and 1,510 in the reserves. 15
The report took note of the lack of thorough epidemiological
studies and a range of estimates in prior studies from 1,323 to
6,630 transgender servicemembers in active duty and 830 to
4,160 transgender servicemembers in the reserves.'®

The Courts Lean Forward

Responding to Mr. Trump, servicemembers obtained prelim-
inary injunctions in four federal courts against extending the
ban of transgender servicemembers.!” On December 29, 2017,
after two federal courts of appeal upheld the injunctions, the
DOJ announced the withdraw of its appeal to the Ninth Cir-
cuit.!® Transgender individuals became eligible to enlist in
the U.S. Military effective January 1, 2018. Despite the expi-
ration of the ban, DOJ will continue its challenge against the
Open Service Directive in the district courts. A DOJ official,
upon the condition of anonymity, stated to the press:

The Department of Defense has announced that it will be
releasing an independent study of these issues in the com-
ing weeks. So rather than litigate this interim appeal be-
fore that occurs, the administration has decided to wait for
DOD’s study and will continue to defend the president’s
lawful authority in District Court in the meantime.”"

On March 23, 2018, within twenty-four (24) hours after a
court ordered deadline compelling initial disclosures under
Rule 26(a)(1) in one of the cases, Karnoski v. Trump, the De-
fendants, Mr. Trump and the Secretary of Defense Mat-
tis, filed a Motion for Protective Order and Motion to Dis-
solve the Preliminary Injunction.?’ The motion to dissolve
the preliminary injunction attached a Memorandum, dated
March 23, 2018 (2018 Memorandum regarding Transgen-

der Servicemembers) in which Mr. Trump revoked his 2017
Memorandum Regarding Transgender Servicemembers and
announced the military would be adopting the recommen-
dations of Secretary Mattis that “transgender persons with a
history or diagnosis of gender dysphoria—individuals who
the policies state may require substantial medical treatment,
including medications and surgery—[be] disqualified from
military service except under certain limited circumstances.”

The motion to dissolve the preliminary injunction ex-
plained that Secretary Mattis recommends a new policy
based upon the Department of Defense’s 44-page report
dated February 22, 2018, entitled Department of Defense Re-
port and Recommendations on Military Service by Trans-
gender Persons (2018 DOD Report).?! The 2018 DOD Re-
port questioned the findings in the Rand Corporation’s 2016
Study.

Interestingly, the 2018 DOD Report recommends that
Service members who were diagnosed with gender dysphoria
by a military provider after the effective date of the Open Ser-
vice Directive, but before the adoption of a new policy, “may
continue to receive all medically necessary care, to change
their gender marker . . . , and to serve in their preferred gen-
der, even after the new policy commences . . .”, but states that
such an exemption “should be deemed severable from the rest
of the policy” if the exemption is used by a court as a basis
for invalidating the entire policy.”?? Though the Open Ser-
vice Directive may be short lived, there is little doubt that any
new policy banning transgender persons from service in the
military will be challenged in the courts.

Discrimination Under Title VIl and Title IX

Mr. Trump Steps Backwards

On May 25, 2017, the Second Circuit Court of Appeals granted
a rehearing en bancin Zarda v. Altitude Express, Inc.”> The
issue in Zarda was whether discrimination based upon sex-
ual orientation was unlawful sex discrimination under Title
VII. Previously, the panel of the court was constrained by
prior precedent and had upheld the district court’s dismissal
of Donald Zarda’s sex discrimination claim against Altitude
Express, Inc.>* On June 23, 2017, the EEOC filed an amicus
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brief?> arguing that discrimination based upon sexual ori-
entation was unlawful sex discrimination under Title VII.2®
Surprisingly, the DOJ filed an amicus brief in July 20177 ar-
guing that Title VIDs prohibition against sex discrimination
does not include discrimination based upon sexual orienta-
tion.”® During oral argument, the court questioned the con-
flicting positions taken by the EEOC and the DOJ.?

The Second and Seventh Circuits Lean Forward
On February 26, 2018, the Second Circuit held “that Title VII
prohibits discrimination on the basis of sexual orientation
as discrimination ‘because of . . . sex’.”*® While an in-depth
analysis of the court’s opinion is beyond the scope of this ar-
ticle, the majority rejected the arguments of the defendant
and the DOJ, joining the Seventh Circuit Court of Appeals
in holding that Title VII’s prohibition against sex discrimina-
tion includes discrimination based upon sexual orientation.
On April 4, 2017, in Hively v. Ivy Tech Community College
of Indiana, the Seventh Circuit Court of Appeals, sitting en
banc, held that discrimination based upon sexual orientation
is unlawful sex discrimination under Title VIL.*! The court
recognized “the paradoxical legal landscape [its former prec-
edent created] in which a person can be married on Satur-
day and then fired on Monday for just that act.”* The court
discussed the consistency of its decision with the approach?
taken in Price Waterhouse v. Hopkins (sexual stereotyping)*
and Onclale v. Sundowner Offshore Services, Inc. (same-sex
sexual harassment),*® and noted the parallel between Vir-
ginia’s unconstitutional prohibition of marital relationships
between persons of different races and discrimination based
upon martial relationships with a member of the same sex.*®
The court observed the “common-sense reality that it is actu-
ally impossible to discriminate on the basis of sexual orienta-
tion without discriminating on the basis of sex. . . >’

Religious Freedom, Public Accommodation

Laws and LGBTQ Equality

Mr. Trump Steps Backwards

Jack Phillips refused to bake a wedding cake for newlyweds,
Charlie Craig and David Mullins, contending that such would
be contrary to his religious beliefs, as well as his right to Free
Speech.?® Both the Colorado Civil Rights Commission and
Colorado Court of Appeals held the actions of Mr. Phillips
and his bakery constituted unlawful discrimination under
Colorado’s public accommodation law.* Mullins v. Master-
piece Cakeshop, Ltd. is now before the Supreme Court.*

In September 2017, the Trump Administration filed an am-
icus brief in the Supreme Court supporting the right of Jack
Phillips and Masterpiece Cakeshop, Ltd., to refuse to bake a
wedding cake for Charlie Craig and David Mullins upon the
grounds that Colorado’s public accommodation law violated
his right to Free Speech under the First Amendment.*!

On October 6, 2017, Attorney General Sessions issued a
memorandum on “Federal Law Protections for Religious Lib-
erty,”*? providing guidance on religious liberty protections
under federal law per Mr. Trump’s Executive Order, dated
May 4, 2017.% The first four principles read:

1. The freedom of religion is a fundamental right of para-
mount importance, expressly protected by federal law.

2. The free exercise of religion includes the right to act or
abstain from action in accordance with one’s religious
beliefs.

3. The freedom of religion extends to persons and
organizations.**

4. Americans do not give up their freedom of religion by
participating in the marketplace, partaking of the public
square, or interacting with government.

Oregon Leans Forward, Will the Supreme Court?

On December 5, 2017, the Supreme Court heard arguments
in Masterpiece Cakeshop, Ltd. A decision will be announced
this year.

On December 28, 2017, in Klein v. Oregon Bureau of Labor
and Industries, the Oregon Court of Appeals upheld an award
of $135,000 in damages to the plaintiffs and rejected a baker’s
Free Speech argument under the First Amendment.*

The Supreme Court’s decision this year in Masterpiece
Cakeshop, Ltd. will be pivotal in the fight for LGBTQ equal-
ity. Regardless of the Court’s decision, it is clear that dur-
ing the Trump Administration LGBTQ citizens and their al-
lies and advocates will be pressed into “trouble, good trouble,
necessary trouble.” ¢
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