

Outline – BIPOC LGBTQ+ Neurodiversity and Mental Health through the Pandemic and Beyond
i) Diversity in the law
(1) Statistical information regarding race and LGBTQ+ attorneys with a comparison to the general population
(2) Defining some of most prevalent forms of neurodiversity and provide details regarding attorneys who identify as neurodivergent.
(a) Dyslexia
(b) Autism Spectrum Disorder
(c) Attention Deficit Hyperactivity Disorder
(d) Statistical information regarding neurodiversity of attorneys in general and BIPOC/LGBTQ+ attorneys 
(i) Difficulties in capturing accurate data and prevalence of undiagnosed cases in the general public.
ii) Stigma and Intersectionality – if you are unaware of the diagnosis or aware but not admitting or seeking treatment, the stigma both from communities of color and from the image of an attorney may stop you from seeking help. 
(1) Stigma about therapy and mental health issues in communities of color.
(2) Stereotypes associated with neurodiversity and the negative impact on client confidence.
iii) How did the pandemic and racial & political tension through the past year effect lawyers?
(1) Increase in availability of mental health providers with virtual appointments.
(2) Working from home and similar accommodations were helpful for many attorneys.
(3) New challenges emerged for people who had trouble separating work from home life, those who do not process change well, those who were isolated/lonely, and those who already struggled to manage a stressful list of work and home responsibilities.
(a) Highlighted challenges for some but eased challenges for others.
iv) How can neurodivergence effect a law practice and what ethical concerns might that bring about?
(1) Dyslexia – difficulty reading/understanding legal documents; poor organization; late for meetings
(2) ASD – poor communication with clients; difficulty navigating social situations or reading cues from opposing counsel
(3) ADHD – poor organization; difficulty meeting deadlines and planning appropriately to finish projects/cases
(4) Added layer of complexity due to pandemic
(5) Relevant Rules:
(a) 1.2 – Competence - A lawyer shall not handle a legal matter that the lawyer knows or should know he or she is not competent to handle without associating with a lawyer who is competent to handle the matter. Competent representation requires the legal knowledge, skill, thoroughness, and preparation reasonably necessary for the representation.
(b) 1.3 – Diligence - A lawyer shall act with reasonable diligence and promptness in representing a client.
(c) 1.4 – Communication with clients and other attorneys
v) Suggestions for coping and resources


While the Covid 19 pandemic may be headed towards a more manageable state, it has undeniably had a lasting impact on the legal profession--perhaps, most significantly on those belonging to the most underrepresented groups. For some, the flexible working arrangements, disrupted court calendars and heightened safety protocols brought on during the early response to Covid 19 have been little more than an interruption to their work status quo. In contrast, attorneys identifying as Black & Indigenous People of Color (BIPOC), Lesbian, Gay, Bisexual, Trans, Queer or more (LGBTQ+) and/or neurodivergent have often seen significant obstacles to the illusive return to normalcy. Additionally, the added challenge of navigating the pandemic on the backdrop of unprecedented political and social division escalated after the murder of George Floyd in May 2020. This course seeks to answer the following questions:
1) How were LGBTQ+ BIPOC attorneys effected by the pandemic?
2) What is neurodivergence and how does it impact one’s ability to engage in the practice of law?
3) Does the overlap of identifying as LGBTQ+, BIPOC and neurodivergent create a positive or negative outlook for current and future attorneys?
Snapshot of Diversity in the Legal Profession:
In July 2020, the American Bar Association (ABA) published “ABA Profile of the Legal Profession[footnoteRef:1] and noted that as of January 1, 2020, there were about 1,328,692 active lawyers. Of them, 5% identify as Black, 4% Hispanic, 2% Asian and 0.4% Native American. For the most part, these statistics indicate representation of racial minorities in the legal profession is lower than in the general population. By contrast, it is estimated that 13.4% of the US population is Black, 18.5% Hispanic, 6% Asian and 0.7% Native American. The ABA Profile of the Legal Profession (ABA-PLP) found that, according to an annual survey by the National Association for Law Placement, 2.99% of all lawyers at law American law firms report being openly LGBT and 6.86% of law students who serve as law firm summer associates.[footnoteRef:2]  [1:  https://www.americanbar.org/content/dam/aba/administrative/news/2020/07/potlp2020.pdf]  [2:  ABA-PLP at pg 39] 


It is of note that the ABA-PLP regarding the number of LGBT attorneys contained a statement that there have been no comprehensive reports that were able to give an accurate view of the total number of attorneys who identify as LGBT. Further, the report discloses that a portion of the survey respondents declined to designate a response to questions regarding their sexual orientation or gender identity. 
Although the reports indicating the demographic information of attorneys in general leaves something to be desired, it can be deduced that a sizeable portion of attorneys choose not to share information about their sexual orientation or gender identity. Such reports for the general population have fallen short in the past but have been more successful in recent years. In their 2011 report “How Many people are lesbian, gay, bisexual or transgender?” the Williams Institute lists various potential reasons for difficulty in capturing an accurate number.[footnoteRef:3] After suggestion that varying definitions of what it means to be LGBT, survey methodology and a few additional obstacles contribute to variances in data, the brief report estimates that in 2011, 3.5% of Americans identify as LGBT. More recently, USA Today suggests that in 2021, a survey by Gallup indicated 5.6% of Americans identify as LGBTQ, 15.9% of whom are ages 18-23.[footnoteRef:4]  [3:  https://williamsinstitute.law.ucla.edu/wp-content/uploads/How-Many-People-LGBT-Apr-2011.pdf]  [4:  https://www.usatoday.com/story/news/nation/2021/02/24/lgbtq-gallup-poll-more-us-adults-identify-lgbtq/4532664001/] 

The data suggests BIPOC attorneys who identify as LGBTQ+ may be few and far between. However, the attorneys who were surveyed did not include those who are attorneys who utilize their legal education for nontraditional or quasi-legal roles. Additionally, no reliable studies have been conducted to determine the number of attorneys who struggle with challenges that may be associated with mental health issues or neurodivergence but have yet to be diagnosed. Given the far-reaching impact of Covid-19, it is more revealing to note other manners in which BIPOC LGBTQ+ attorneys may have been triggered, set back or otherwise influenced by it.

What is Neurodiversity?
The term neurodiversity was first used by Australian Sociologist Judy Singer in 1998 and was further popularized by journalist Harvey Blume in an issue of The Atlantic.[footnoteRef:5] In the issue, Blume drew parallels between neurodiversity and biodiversity, suggesting we are not particularly equipped to determine what thought process is “right” or “wrong” in any given moment. [5:  Neurodiversity in the Practice of Law - https://www.americanbar.org/groups/law_practice/publications/law_practice_magazine/2020/nd20200/nd20hartnessbowers/] 

Neurodivergence is often defined as having atypical neurological configuration, or a difference in the functioning of the brain. The term encompasses a variety of conditions including, but not limited to, Autism Spectrum Disorder (ASD), Attention Deficit Hyperactive Disorder (ADHD), Dyslexia, Tourette’s Syndrome and Obsessive-Compulsive Disorder (OCD). Three of the most prevalent and often mis- or undiagnosed conditions are Dyslexia, ASD and ADHD. 
The Mayo Clinic describes Dyslexia as “a learning disorder that involves difficulty reading due to problems identifying speech sounds and learning how they relate to letters and words (decoding).”[footnoteRef:6] The condition often emerges at a young age and can be characterized by difficulty reading, writing, memorizing, processing language or retrieving words. Although the condition can be pervasive and has no cure, it can often be managed through early detection and educational techniques designed to help learn different ways to process words and improve reading skill, comprehension and speed. If undiagnosed, dyslexia can foster intense feelings of frustration and depression and cause social withdrawal.  [6:  https://www.mayoclinic.org/diseases-conditions/dyslexia/symptoms-causes/syc-20353552#:~:text=Dyslexia%20is%20a%20learning%20disorder,the%20brain%20that%20process%20language.] 

ADHD is also a neurological condition that frequently becomes symptomatic at a young age. It is often marked by one or a collection of the following symptoms: difficulty focusing, hyperactivity and impulsive behavior.[footnoteRef:7] Although it was once widely thought to be a childhood disorder, it is now gaining recognition in adults with symptoms that may change presentation from childhood to adulthood. While ADHD has no known cure, many report an ability to better manage symptoms through behavior modification techniques or medications to promote focus and mitigate the impact of distractions.   [7:  https://www.mayoclinic.org/diseases-conditions/adult-adhd/symptoms-causes/syc-20350878 ] 



Rules of Professional Conduct
· 1.1 – Competence - A lawyer shall not handle a legal matter that the lawyer knows or should know he or she is not competent to handle without associating with a lawyer who is competent to handle the matter. Competent representation requires the legal knowledge, skill, thoroughness, and preparation reasonably necessary for the representation.
· 1.3 – Diligence - A lawyer shall act with reasonable diligence and promptness in representing a client. Comments:
· [1] A lawyer should pursue a matter on behalf of a client despite opposition, obstruction or personal inconvenience to the lawyer, and take whatever lawful and ethical measures are required to vindicate a client's cause or endeavor. A lawyer must also act with commitment and dedication to the interests of the client and with zeal in advocacy upon the client's behalf. A lawyer is not bound, however, to press for every advantage that might be realized for a client. For example, a lawyer may have authority to exercise professional discretion in determining the means by which a matter should be pursued. SeeRule 1.2. The lawyer's duty to act with reasonable diligence does not require the use of offensive tactics or preclude the treating of all persons involved in the legal process with courtesy and respect. 
· [2] A lawyer's work load must be controlled so that each matter can be handled competently.
· [3] Perhaps no professional shortcoming is more widely resented than procrastination. A client's interests often can be adversely affected by the passage of time or the change of conditions. In extreme instances, as when a lawyer overlooks a statute of limitations, the client's legal position may be destroyed. Even when the client's interests are not affected in substance, however, unreasonable delay can cause a client needless anxiety and undermine confidence in the lawyer's trustworthiness. A lawyer's duty to act with reasonable promptness, however, does not preclude the lawyer from agreeing to a reasonable request for a postponement that will not prejudice the lawyer's client.
· Distinguishing Professional Negligence - [6] Conduct that may constitute professional malpractice does not necessarily constitute a violation of the ethical duty to represent a client diligently. Generally speaking, a single instance of unaggravated negligence does not warrant discipline. For example, missing a statute of limitations may form the basis for a claim of professional malpractice. However, where the failure to file the complaint in a timely manner is due to inadvertence or a simple mistake such as mislaying the papers or miscalculating the date upon which the statute of limitations will run, absent some other aggravating factor, such an incident will not generally constitute a violation of this rule.
1.4 – Communication - (a) A lawyer shall:
· promptly inform the client of any decision or circumstance with respect to which the client's informed consent, as defined in Rule 1.0(f), is required by these Rules;
· reasonably consult with the client about the means by which the client's objectives are to be accomplished;
· keep the client reasonably informed about the status of the matter;
· promptly comply with reasonable requests for information; and
· consult with the client about any relevant limitation on the lawyer's conduct when the lawyer knows that the client expects assistance not permitted by the Rules of Professional Conduct or other law.
· (b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed decisions regarding the representation.

