LGBTQ+ Issues in the Workplace – Emerging Trends in Employment Law 

The decision by the U.S. Supreme Court in Bostock v. Clayton County clarified that Title VII offers protections against discrimination and harassment for LGBTQ+ individuals in the workplace.  But, did Bostock really improve the workplace experience for all LGBTQ+ individuals?  

In this session, the presenters will discuss the state of the law as well as practical guidance for employment lawyers on LGBTQ+ issues in the workplace, including a discussion on how employers can make their workplaces more open and inclusive for members of the LGBTQ+ community.


1. Introduction / Welcome 
0. Discussion of Bostock/state law issues
0. Bostock holding, generally
0. Title VII applicability (15+ employees)
0. Inclusive state laws
0. Bostock as persuasive authority in interpreting non-inclusive state laws?
0. The business case for meaningful LGBTQ+ inclusion

1. Employer best practices 
1. Review and revise policies and to: include LGBTQ+ status, prohibit anti-LGBTQ+ behavior, make more gender neutral (including intake/application/ employee forms)
1. Performance reviews/promotion pipelines
1. Removal of stereotypes
1. Issues with the “old boys club”
1. Inclusion in informal quasi-work/quasi-social settings
1. Review and revise dress and grooming standards to make them gender neutral and clear that employees can dress in accordance with their gender identity
2. Business necessity of gendered dress/grooming standards?
2. Accommodations
1. Facilities access  
3. In accordance with gender identity 
3. Consider unisex or gender neutral facilities / Potential problems with requiring employee to only use a gender-neutral facility instead of consistent with gender identity
3. Education for cisgender employees 
1. Employee privacy issues 
4. Need-to-know 
1. Use of preferred name and pronoun in speech, personnel files, etc., including for those employees who identify as non-binary
5. Business cards, employee directories, websites, ID tags, email accounts, payroll records, licensing/professional credentials


1. Make benefits inclusive and remove trans-specific exclusions
6. Parental leave – is the amount of leave based (explicitly or implicitly) on gender?  Inclusive of adoption, foster, surrogacy, etc.?
6. Health insurance benefits
6. Prescription benefits
1. Train managers and HR to use inclusive language and not to make assumptions about others, need to support and enforce non-discrimination policies, and make sure any issues get addressed
7. Importance of vocabulary and ongoing education
7. Importance of listening to and having dialogue with employees
1. Updated Non-discrimination/non-harassment policies, trainings, etc.
8. Importance of ongoing education
1. Workplace Gender Transition – policies/plans 
9. Written policy
9. Considerations in putting together a plan
1. Other support structures 
10. Include LGBTQ+ employees in statistics, D&I efforts, etc.
10. Highlight contributions of LGBTQ+ employees (with their consent, if identifying as LGBTQ+)
10. Establish LGBTQ+ ERG, think about LGBTQ+ philanthropy support, CEI participation, community partnerships
1. Particular issues for trans and/or non-binary employees
11. U.S. and non-U.S. jurisdictions issuing licenses and ids with non-binary gender markers
11. Changes in recognition of non-binary gender markers: U.S. passport office, airlines, TSA, EEOC
11. HRIS and other electronic-based systems, healthcare and benefit coverage, onboarding/gender identification, and other processes that typically are binary-based may need to be modified to account for non-binary employees

1. FAQ 
2. Performance issues/management – do I need to walk on eggshells with LGBTQ+ employees?
2. [bookmark: _GoBack]Religious exemptions – how do I balance religious beliefs and LGBTQ+ employees’ rights?
2. Potential “reverse” discrimination claims from employees who are upset by inclusive policies
2. Additional resources?

