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Footnotes

* The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions

for the convenience of the reader. See United States v. Detroit Lumber Co., 200 U.S. 321, 337, 26 S.Ct.
282, 287, 50 L.Ed. 499.

1 Petitioner also sought an order requiring the Bureau of Prisons to place petitioner in a “co-correctional
facility” (i.e., one separately housing male and female prisoners but allowing coeducational programming).
Petitioner tells us, however, that the Bureau no longer operates such facilities, and petitioner apparently no
longer seeks this relief.

2 Other Court of Appeals decisions to the same effect include Villante v. Department of Corrections, 786

F.2d 516, 519 (CA2 1986); Young v. Quinlan, 960 F.2d 351, 361–362 (CA3 1992); Pressly v. Hutto,

816 F.2d 977, 979 (CA4 1987); Alberti v. Klevenhagen, 790 F.2d 1220, 1224 (CA5 1986); Roland v.

Johnson, 856 F.2d 764, 769 (CA6 1988); Goka v. Bobbitt, 862 F.2d 646, 649–650 (CA7 1988); Martin v.

White, 742 F.2d 469, 474 (CA8 1984); Berg v. Kincheloe, 794 F.2d 457, 459 (CA9 1986); Ramos

v. Lamm, 639 F.2d 559, 572 (CA10 1980); LaMarca v. Turner, 995 F.2d 1526, 1535 (CA11 1993); and

Morgan v. District of Columbia, 824 F.2d 1049, 1057 (CADC 1987).
3 At what point a risk of inmate assault becomes sufficiently substantial for Eighth Amendment purposes is a

question this case does not present, and we do not address it.
4 Between the poles lies “gross negligence” too, but the term is a “nebulous” one, in practice typically meaning

little different from recklessness as generally understood in the civil law (which we discuss later in the text).
See W. Keeton, D. Dobbs, R. Keeton, & D. Owen, Prosser and Keeton on Law of Torts § 34, p. 212 (5th
ed. 1984) (hereinafter Prosser and Keeton).

5 See Reply Brief for Petitioner 5 (suggesting that a prison official is deliberately indifferent if he “knew facts
which rendered an unreasonable risk obvious; under such circumstances, the defendant should have known
of the risk and will be charged with such knowledge as a matter of law”); see also Brief for Petitioner 20–21.

6 See Brief for Respondents 16 (asserting that deliberate indifference requires that a prison “official must know
of the risk of harm to which an inmate is exposed”).
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7 Appropriate allusions to the criminal law would, of course, be proper during criminal prosecutions under, for

example, 18 U.S.C. § 242, which sets criminal penalties for deprivations of rights under color of law.
8 While the obviousness of a risk is not conclusive and a prison official may show that the obvious escaped

him, see infra, at 1982, he would not escape liability if the evidence showed that he merely refused to verify
underlying facts that he strongly suspected to be true, or declined to confirm inferences of risk that he strongly
suspected to exist (as when a prison official is aware of a high probability of facts indicating that one prisoner
has planned an attack on another but resists opportunities to obtain final confirmation; or when a prison
official knows that some diseases are communicable and that a single needle is being used to administer flu
shots to prisoners but refuses to listen to a subordinate who he strongly suspects will attempt to explain the
associated risk of transmitting disease). When instructing juries in deliberate indifference cases with such
issues of proof, courts should be careful to ensure that the requirement of subjective culpability is not lost. It
is not enough merely to find that a reasonable person would have known, or that the defendant should have
known, and juries should be instructed accordingly.

9 If, for example, the evidence before a district court establishes that an inmate faces an objectively intolerable
risk of serious injury, the defendants could not plausibly persist in claiming lack of awareness, any more
than prison officials who state during the litigation that they will not take reasonable measures to abate an
intolerable risk of which they are aware could claim to be subjectively blameless for purposes of the Eighth
Amendment, and in deciding whether an inmate has established a continuing constitutional violation a district
court may take such developments into account. At the same time, even prison officials who had a subjectively
culpable state of mind when the lawsuit was filed could prevent issuance of an injunction by proving, during
the litigation, that they were no longer unreasonably disregarding an objectively intolerable risk of harm and
that they would not revert to their obduracy upon cessation of the litigation.

10 The District Court's opinion is open to the reading that it required not only advance notification of a substantial
risk of assault, but also advance notification of a substantial risk of assault posed by a particular fellow
prisoner. See App. 124 (referring to “a specific threat to [a prisoner's] safety”). The Eighth Amendment,
however, imposes no such requirement. See supra, at 1982–1983.

* Numerous court opinions document the pervasive violence among inmates in our state and federal prisons.

See, e.g., United States v. Bailey, 444 U.S. 394, 421, 100 S.Ct. 624, 640, 62 L.Ed.2d 575 (1980)

(BLACKMUN, J., dissenting); McGill v. Duckworth, 944 F.2d 344, 348 (CA7 1991), cert. denied, 503 U.S.

907, 112 S.Ct. 1265, 117 L.Ed.2d 493 (1992); Redman v. County of San Diego, 942 F.2d 1435 (CA9 1991)

(en banc), cert. denied, 502 U.S. 1074, 112 S.Ct. 972, 117 L.Ed.2d 137 (1992); Hassine v. Jeffes, 846

F.2d 169, 172 (CA3 1988); Alberti v. Klevenhagen, 790 F.2d 1220, 1222 (CA5), clarified, 799 F.2d 992

(CA5 1986); Jones v. Diamond, 636 F.2d 1364, 1372 (CA5 1981), overruled on other grounds, 790

F.2d 1174 (CA5 1986); Withers v. Levine, 615 F.2d 158, 161 (CA4), cert. denied, 449 U.S. 849, 101 S.Ct.

136, 66 L.Ed.2d 59 (1980); Little v. Walker, 552 F.2d 193, 194 (CA7 1977), cert. denied, 435 U.S. 932,
98 S.Ct. 1507, 55 L.Ed.2d 530 (1978); Holt v. Sarver, 442 F.2d 304, 308 (CA8 1971), later proceeding sub

nom. Hutto v. Finney, 437 U.S. 678, 98 S.Ct. 2565, 57 L.Ed.2d 522 (1978).
1 The facts of this case demonstrate how difficult that task can be. When petitioner was taken out of general

prison population for security reasons at United States Penitentiary–Lewisburg, he asserted that he “d [id]
not need extra security precautions” and filed suit alleging that placing him in solitary confinement was

unconstitutional. See Farmer v. Carlson, 685 F.Supp. 1335, 1342 (MD Pa.1988). Petitioner's present claim,
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oddly enough, is essentially that leaving him in general prison population was unconstitutional because it
subjected him to a risk of sexual assault.

2 I do not read the remand portion of the Court's opinion to intimate that the courts below reached the wrong
result, especially because the Seventh Circuit has long followed the rule of law the Court lays down today.

See McGill v. Duckworth, 944 F.2d 344 (CA7 1991); Duckworth v. Franzen, 780 F.2d 645 (CA7 1985).
Rather, I regard it as a cautionary measure undertaken merely to give the Court of Appeals an opportunity
to decide in the first instance whether the District Court erroneously gave dispositive weight to petitioner's
failure to complain to prison officials that he believed himself at risk of sexual assault in the general prison
population. Ante, at 1985. If, on remand, the Seventh Circuit concludes that the District Court did not, nothing
in the Court's opinion precludes the Seventh Circuit from summarily affirming the entry of summary judgment
in respondents' favor.
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