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Footnotes

* The Honorable Robert S. Lasnik, United States District Judge for the Western District of Washington, sitting
by designation.

* As a judge of this court in senior status, I no longer have the power to vote on calls for rehearing cases en
banc or formally to join a dissent from failure to rehear en banc. See 28 U.S.C. § 46(c); Fed. R. App. P. 35(a).
Following our court's general orders, however, I may participate in discussions of en banc proceedings. See
Ninth Circuit General Order 5.5(a).

1 Though Edmo was born a male, Edmo has legally changed the sex listed on her birth certificate to female.
I therefore use feminine pronouns throughout, just as the panel does.

2 Gender dysphoria is a diagnosis introduced in the latest, fifth edition of the American Psychiatric Association's
Diagnostic and Statistical Manual of Mental Disorders. It replaces the now-obsolete “gender identity disorder”
used in the previous edition. The gender dysphoric patient experiences “clinically significant distress or
impairment in social, occupational, or other important areas of functioning” that is associated with the feeling of
incongruence between perceived gender identity and phenotypic sex. See Am. Psychiatric Ass'n, Diagnostic
and Statistical Manual of Mental Disorders 453 (5th ed. 2013).

3 The panel adopts the question-begging term “gender confirmation surgery,” which is preferred by Edmo and
her lawyers. I will continue to use the neutral “sex-reassignment surgery.”

4 Although, as we will see, only half of the committee that promulgates the WPATH Standards are physicians.
5 Far from countering such assertions, the panel's concession that “deviation from [WPATH] standards does

not alone establish an Eighth Amendment claim” is just a truism that recognizes that the Eighth Amendment

also contains a subjective element. Edmo, 935 F.3d at 789. Moreover, such a statement serves simply
to repeat the panel's faulty premise that the WPATH Standards are the appropriate reference point in any
analysis of medical acceptability.

6 In enshrining the WPATH Standards as the “gold standard” for determining when to provide surgery to a
prisoner with gender dysphoria, the panel makes much of the State's comment in its opening statement

before the evidentiary hearing that the WPATH Standards are the “best standards out there.” Edmo, 935
F.3d at 769, 788 n.16. The panel even goes so far as to insist that “[b]oth sides ... agree that the appropriate
benchmark regarding treatment for gender dysphoria is the World Professional Association of Transgender
Health Standards of Care for the Health of Transsexual, Transgender, and Gender Nonconforming People.”

Id. at 767. But, contrary to the panel's suggestion, the State's admission that the WPATH Standards are
more refined than any alternative hardly means that the State agrees—or the Eighth Amendment requires—
that a medical provider must base treatment decisions on WPATH's criteria. Indeed, before the district court
and before our court, the State clearly rejected the notion that any particular treatment criteria defines what is
medically acceptable, stating that Dr. Eliason's choice “should be ratified as long as it is a reasonable choice.”
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The panel erroneously construes the State's refusal to concede that it violated the WPATH Standards as a
concession that such standards are the “benchmark” of legally acceptable medical care.

7 It should, however, be noted that the panel fails to identify a precedent of ours in which we have inferred
a physician's deliberate indifference solely from the inadequate nature of the treatment and the persistence
of known risks. In the nearest cases, some other circumstantial evidence has suggested the obviousness

of the inadequacy such that the physician must have been aware of the inadequacy. E.g., Snow, 681

F.3d at 988 (non-specialist refused the recommendation of a treating specialist); Hamilton v. Endell, 981

F.2d 1062, 1067 (9th Cir. 1992) (same); Lopez v. Smith, 203 F.3d 1122, 1132 (9th Cir. 2000) (same);

Hunt v. Dental Dep't, 865 F.2d 198, 201 (9th Cir. 1989) (refusal to replace the dentures prisoner had

been prescribed); Jett v. Penner, 439 F.3d 1091, 1098 (9th Cir. 2006) (prisoner not referred to specialist

for reasons unrelated to the prisoner's medical needs and medical records were manipulated); Colwell v.
Bannister, 763 F.3d 1060, 1070 (9th Cir. 2014) (reliance on arbitrary prison policy). I do not doubt that mere
inadequacy may raise the inference of deliberate indifference, but we seem to leave such an inference for
cases of genuine quackery.

8 The differences between the circumstances in Kosilek and those in this case are not substantial enough
to distinguish the holdings. The clinical judgments in each case were motivated by concerns about coexisting

mental health conditions and the risk of suicide. Kosilek, 774 F.3d at 72. Just as in this case, Kosilek
surfaced expert opinions that the WPATH Standards are best applied flexibly, that in-prison experience in
the newly assigned gender is not a sufficient guarantee of ability to transition, and that practitioners face a

“dearth of empirical research” on sex-reassignment surgery. Id. at 72–73, 76. The “security concerns” over
how to house a potential postoperative Kosilek, which the panel considers the foremost difference between

the two cases, was not even essential to Kosilek’s holding. See Edmo, 935 F.3d at 794; Kosilek,
774 F.3d at 91–92 (concluding that the officials’ “choice of a medical option ... does not exhibit a level of
inattention or callousness to a prisoner's needs rising to a constitutional violation” before even analyzing the
security concerns).

9 The Seventh and Fourth Circuits (along with our own circuit) have also held that arbitrary blanket bans
on certain gender dysphoria treatments can violate the Eighth Amendment—an issue not presented here
because Idaho evaluates prisoner requests for sex-reassignment surgery on a case-by-case basis. See

Rosati v. Igbinoso, 791 F.3d 1037, 1040 (9th Cir. 2015); De'lonta v. Johnson, 708 F.3d 520, 526 (4th

Cir. 2013); Fields v. Smith, 653 F.3d 550, 556 (7th Cir. 2011).
1 Edmo v. Idaho Dep't of Corr., 358 F. Supp. 3d 1103, 1109 (D. Idaho 2018), order clarified, No. 1:17-

CV-00151-BLW, 2019 WL 2319527 (D. Idaho May 31, 2019), and aff'd in part, vacated in part, remanded

sub nom. Edmo v. Corizon, Inc., 935 F.3d 757 (9th Cir. 2019).
2 Because Judge O'Scannlain thoroughly recites the relevant facts in his opinion respecting the denial of the

rehearing en banc, which I join in full, I do not reiterate them here.
3 For simplicity, I collectively refer to Defendants below and Appellants here as “Idaho.”
4 See, e.g., Quine v. Beard, No.14-cv-02726-JST, 2017 WL 1540758, at *1 (N.D. Cal. Apr. 28, 2017), aff'd in

part, vacated in part, rev'd in part sub nom. Quine v. Kernan, 741 F. App'x 358 (9th Cir. 2018); Kristine Phillips,
A Convicted Killer Became the First U.S. Inmate to Get State-Funded Gender-Reassignment Surgery, Wash.
Post (Jan. 10, 2017), https://wapo.st/2S21zP3.



!"#$%& '()* +,-.,/./0

1") '2#3*45"$*6 789 :$6;

'2<" => ?")5("$& @$3>& A+A 1>-2 +BA C/./.D

"# =430 >453? @A0 8,/:0 $#B#C "#"# >453? D'-/*43 >0E0+0 FGF

! "#"$ %&'()'* +,-.,/)0 1' 2345( .' '/565*43 7080 9':,/*(,*. ;'/<)0 $F

5 In the non-SRS context, the Tenth Circuit also found no Eighth Amendment violation where a doctor
prescribed lower hormonal treatment levels for a gender dysphoric inmate than those suggested by the
WPATH standards. Druley v. Patton, 601 F. App'x 632, 635 (10th Cir. 2015).

6 See Hamby v. Hammond, 821 F.3d 1085, 1092 (9th Cir. 2016) (explaining that “[a] difference of opinion
between a physician and the prisoner—or between medical professionals—concerning what medical care is
appropriate does not amount to deliberate indifference,” and reiterating the “high legal standard” for showing

an Eighth Amendment violation) (citations omitted); Toguchi v. Chung, 391 F.3d 1051, 1060 (9th Cir.

2004); Hallett v. Morgan, 296 F.3d 732, 745 (9th Cir. 2002); Wood v. Housewright, 900 F.2d 1332,
1334 (9th Cir. 1990).

7 See Minneci v. Pollard, 565 U.S. 118, 130, 132 S.Ct. 617, 181 L.Ed.2d 606 (2012) (noting that “to show an
Eighth Amendment violation a prisoner must typically show that a defendant acted, not just negligently, but

with ‘deliberate indifference’ ”) (citing Farmer, 511 U.S. at 825, 834, 114 S.Ct. 1970); Ortiz v. Jordan,

562 U.S. 180, 190, 131 S.Ct. 884, 178 L.Ed.2d 703 (2011) (restating Farmer’s articulation of the deliberate

indifference standard); Wilson, 501 U.S. at 297, 111 S.Ct. 2321 (“[A]llegations of ‘inadvertent failure to
provide adequate medical care,’ or of a ‘negligent ... diagnosis,’ simply fail to establish the requisite culpable

state of mind.”) (internal citations and alterations omitted); Whitley, 475 U.S. at 319, 106 S.Ct. 1078 (“To
be cruel and unusual punishment, conduct that does not purport to be punishment at all must involve more
than ordinary lack of due care .... It is obduracy and wantonness, not inadvertence or error in good faith, that
characterize the conduct prohibited by the Cruel and Unusual Punishments Clause[.]”).
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