CO-PARENTING AGREEMENT BETWEEN [PARENT 1], [PARENT 2], AND [PARENT 3]
This agreement is made this _______ day of __________________, 2017, by and between [PARENT 1] (hereafter “[PARENT 1]”), [PARENT 2] (hereafter “[PARENT 2]”), and [PARENT 3], hereafter “[PARENT 3]”), who may also be referred to herein as “the parties." 
1. [PARENT 1] and [PARENT 2] are two women who are a married couple. [PARENT 1] and [PARENT 2] have been together for approximately 12.5 years as of the signing of this Agreement. They registered as Domestic Partners with the State of California on March 4, 2008. They were married to each other in South Dartmouth, MA as legal spouses, on August 19, 2009 subsequent to the ruling in Goodridge v. Department of Public Health (2003) 440 Mass. 309 which legalized same-sex marriage in that jurisdiction.  Neither [PARENT 1] nor [PARENT 2] has ever been married or in a Registered Domestic Partnership with anyone else. Neither [PARENT 1] nor [PARENT 2] has any children.
2. [PARENT 3] is a single man who has never been married and does not have any children. [PARENT 3] has a romantic and sexual relationship with both [PARENT 1] and [PARENT 2].
3. [PARENT 3], [PARENT 1], and [PARENT 2] have been together as a polyamorous triad for approximately [YEARS]  as of the signing of this Agreement, and have lived together in the same household since [DATE]. 
4. It is not yet legal for more than two people to be married to each other under California state law. [PARENT 3], [PARENT 1], and [PARENT 2] are scheduled to join together in a religious ceremony on [DATE] to form a polyfidelous family. They are all three equal partners in the relationship and all three will consider themselves to be married to each other following the ceremony, which will include the signing of this document and the signing of a spousal/cohabitant agreement (i.e. “prenup”).
5. [PARENT 1], [PARENT 2], and [PARENT 3] have made the decision to bear children together, with [PARENT 3] as the biological father of all children born to the parties and [PARENT 1] and [PARENT 2] each as the biological mother of one or more of the children born to the parties. 
NOW, THEREFORE, in consideration of the promises made by each to the other, [PARENT 1], [PARENT 2], and [PARENT 3] agree as follows: 
6. The parties are entering into this Agreement to clarify and memorialize their intentions that each of them shall be the legal parent of any child born to or adopted by the parties, with all of the rights and responsibilities of a parent. 
7. [PARENT 3] declares that he is an unmarried man, of legal age and not acting under any duress, fraud, or coercion. It is [PARENT 3]’s express desire and intention that his role as biological father of any child conceived by either [PARENT 1] or [PARENT 2] is for the sole and exclusive purpose of conceiving a child whom he and the two women, [PARENT 1] and [PARENT 2], will parent together as a family headed by three parents. Although he is not able to be legally married to either of the women because [PARENT 1] and [PARENT 2] are legally married to each other and this state does not, yet, allow more than two people to legally marry each other, he intends to claim legal paternity of any children fathered by him born to either of the women and to hold himself out as the parent of any and all of those children, and to support both legally and emotionally the parental role of both [PARENT 1] and [PARENT 2] in any such children.
8. [PARENT 1] declares that she is a married woman, the legal spouse of [PARENT 2], of legal age and not acting under any duress, fraud, or coercion. It is [PARENT 1]’s express desire and intention to carry a baby conceived with [PARENT 3], with the intent to parent this child together with [PARENT 3] and [PARENT 2].  It is [PARENT 1]’s express desire and intention also to parent any child born to [PARENT 2] together with [PARENT 3] and [PARENT 2].
9. [PARENT 2] declares that she is a married woman, the legal spouse of [PARENT 1], of legal age and not acting under any duress, fraud, or coercion. It is [PARENT 2]’s express desire and intention to carry a baby conceived with [PARENT 3], with the intent to parent this child together with [PARENT 3] and [PARENT 1].  It is [PARENT 2]’s express desire and intention also to parent any child born to [PARENT 1] together with [PARENT 3] and [PARENT 1].
10. The parties are engaging in the act of conceiving children as described above for the sole and exclusive purpose of creating children that three of them will parent together. The parties agree to engage in all necessary legal procedures to ensure that all three of them will have full and equal legal rights and responsibilities towards any child so conceived, or any child adopted by any of the three of them; to the extent those legal procedures are available. 
11. SPECIFICALLY:
a. [PARENT 3] agrees to sign a declaration of paternity upon the birth of any child born to [PARENT 1] or [PARENT 2]. See exhibit A.
b. [PARENT 1] agrees to a step-parent adoption by [PARENT 2] of any child born to [PARENT 1], and to sign a waiver of the termination by adoption of [PARENT 3]’ parental rights so that he will remain the legal father of any child so adopted. See exhibits B and C.
c. [PARENT 2] agrees to a step-parent adoption by [PARENT 1] of any child born to [PARENT 2], and to sign a waiver of the termination by adoption of [PARENT 3]’ parental rights so that he will remain the legal father of any child so adopted.
d. [PARENT 3] agrees to sign any documents required for [PARENT 1] to adopt any child born to [PARENT 2], to sign any documents required for [PARENT 2] to adopt any child born to [PARENT 1], and to sign a waiver of the termination by adoption of his parental rights so that he will remain the legal father of any child so adopted.
12. IN THE ALTERNATIVE: 
a. The parties may file for a Judgment of Parentage for [PARENT 3] and [PARENT 1] of any child born to [PARENT 2], and for a Judgment of Parentage for [PARENT 3] and [PARENT 2] of any child born to [PARENT 1], if this is determined by the parties and their attorney at the time to be a more effective way to ensure that all three parties will be the legal parents of any child for whom the Judgment of Parentage would be obtained. See Exhibit D.
b. The parties may use any other legal alternative that results in full legal parental rights and responsibilities under state law, if it is determined by the parties and their attorney at the time to be a more effective way to ensure that all three parties will be the legal parents of any child born or adopted into their family.
c. Should no legal alternatives be available or accepted in California at the time, or should the parties find themselves in a jurisdiction with no legal alternatives available or accepted for any period of time, the parties will nonetheless act at all times as a family with three parents, and support any and all rights and responsibilities of all three parties as parents.
13. Should additional legal options become available in the future, the parties agree to engage in additional procedures to ensure the rights and responsibilities of all three parents.
14. The purpose of this agreement is to protect the interests of the children in the family by expressing the understanding of the parents’ rights and responsibilities to the children and the parents’ agreement to provide for the upbringing and support of the children in a cooperative manner. The parties believe that children should have free and open access to those people whom the children identify as their parents. These bonds should only be suspended or severed if a parent proves themselves to be unfit or abusive. 
15. This agreement states that [PARENT 1], [PARENT 2], and [PARENT 3] are to be the legal parents of all children in the family, whether born to or adopted by any of the parties, and that they will all three have full and equal legal custody under the laws of the State of California as allowed by statute under SB 274, which went into effect on January 1, 2014. Currently, under California Family Code § 7612(c) “In an appropriate action, a court may find that more than two persons with a claim to parentage under this division are parents...” In this family the biological mother would have a claim to parentage under §7610(a) by virtue of having given birth to the child, the non-biological mother would have a claim to parentage under §7611(a) by virtue of being legally married to the woman having given birth to the child as well as under §7610(b) if she were to adopt the child as a step-parent or second parent, and the biological father would have a claim to parentage as a presumed father under §7611(d) by virtue of receiving the child into his home and openly holding out the child as his natural child.[footnoteRef:1] Given that each of the parties would have a claim to parentage; §7612(c) will apply “if the court finds that recognizing only two parents would be detrimental to the child. In determining detriment to the child, the court shall consider all relevant factors, including, but not limited to, the harm of removing the child from a stable placement with a parent who has fulfilled the child's physical needs and the child's psychological needs for care and affection, and who has assumed that role for a substantial period of time.” Although here the parties will apply for a Judgment of Parentage, a Declaration of Paternity, and/or a Step-parent Adoption immediately after the child is born, the parties contend that they will have assumed the role of parent for a substantial period of time by virtue of assuming the role as of the date of the signing of this agreement even though this agreement will be effective before any such children are conceived or born. Therefore the parties ask the Court to apply Section 7612(c) and find that all three parties have full parental status. [1:  “Presumed fathers are vested with greater parental rights than alleged or biological fathers.” In re M.C., 195 Cal.App.4th (2011) 197, 212. ] 

16. Even if the legal remedies provided by declaration of paternity, step-parent adoption, judgment of parentage, a claim to parentage under California Family Code § 7612(c), and/or any other legal remedies are unable to be attempted or are unsuccessful for any reason, the parties will treat each other as full parents of any children born or adopted into the family and act as if the legal remedies had been accomplished successfully. This agreement states that the children, regardless of law, will have three people whom they will identify as parents and who will function as parents with all rights and responsibilities. The non-biological mother and the biological father will have complete and equal parental rights and responsibilities, along with the biological mother, of any child born to the biological mother. The parties will be jointly referred to as the Parents.
17. The parties fully realize that their power to make or enforce this agreement may be limited under the law of some jurisdictions. There are legal questions raised by the issues involved in this agreement that may not have been settled by prior court decisions. In no U.S. state is it currently legal to be married to more than one person. Although it is now legal in California for a child to have more than two parents, this law is new and untested and may not be recognized in other jurisdictions. It is likely, in fact, that the parentage of the children by one or more of the parents would not be recognized in jurisdictions outside California. With this knowledge, and in a spirit of cooperation and mutual respect, the parties wish to enter into this agreement. 
18. The parties will share joint legal and joint physical custody. This means that all major decisions regarding physical location and any other major decisions, such as those relating to the children’s support, health, education, spiritual education, and welfare shall be made jointly by the parties. The parties agree to continue to share joint legal and joint physical custody among the three of them even if the parties were to split up, divorce, or otherwise chose to live separately.
19. The parties intend to remain in California until the children have finished high school unless jointly agreed upon by the Parents. The parties agree that it is preferable to live in a jurisdiction that is more likely to respect the legal rights of all three parents. 
20. The parties acknowledge and agree that the biological father [PARENT 3] will be named on the birth certificate of any children born to the biological mother. The parties agree to update the children’s birth certificates to name all three parties on the birth certificate as Parents should it become legally possibly to do so. 
21. The parties acknowledge and agree that the children’s names will be agreed upon by mutual consent of the Parents.
22. The parties agree, for tax purposes, to alternate years for claiming “Head of Household”, claiming the child as dependent, using the child care credit, and claiming earned income credit between [PARENT 1] and [PARENT 2], who file taxes as married-filing-jointly, and [PARENT 3], who may file taxes as single or as single-head-of-household, unless otherwise agreed upon by the Parents. The parties agree to file taxes together as a family unit should it become legally possibly to do so.
23. The parties acknowledge and agree that all three parents will provide support to the children. The parties will include the children in a health and dental insurance plan through one of the parties’ workplaces, ACA exchanges, or through a private plan. The parties shall contribute equally to health care costs, including health and dental insurance premiums, for prenatal, childbirth, day care, and educational expenses.
24. The parties each will separately have authority to authorize consent for medical, surgical, or dental examination or treatment of their children to any person in whose care the children are temporarily placed and to sign field trip permission slips and other similar forms for school or extracurricular activities. 
25. The parties will have legal medical power of attorney drawn up so that all parties, regardless of legal parental status in whatever jurisdiction they happen to be, will be able to act with appropriate speed in case of an emergency to authorize medical treatment for their children. See Exhibit E.
26. In the event of the death or permanent mental impairment of one or more of the parties, this document nominates for guardianship of the person and guardianship of the estate for all children any and all of the remaining Parents.
27. The parties shall create a will or other guardianship document signed by all three parties which names one or more person(s) as guardian(s) for the child(ren) in the event of the death or permanent mental impairment of all three of the parties.
28. The parties each agree to write a will designating the children to receive a share of their estate.
29. If any dispute or problem arises between the parties regarding some aspect of caring for the children, and it cannot be resolved by them within the family, the parties agree to seek counseling and/or professional help to resolve those problems. In the event a resolution cannot be reached, a more formal mediation procedure will be followed. No two parents shall have majority rule over the third parent unless an agreement is reached by all three parents to make decisions by majority rule.
30. The parties acknowledge and agree that they have signed this agreement voluntarily and freely of their own choice and are not under duress of any kind. The parties further acknowledge that they each have been advised to secure the advice and counsel of an attorney of their own choosing, and that they each understand the meaning and significance of each provision of this agreement.
31. This is the fully integrated agreement. The parties intend that this agreement, together with all attachments and other documents referenced in this agreement or referring to this agreement, represent the final expression of the parties' intent and agreement between the parties relating to the subject matter of this agreement at this time, and contain all the terms the parties agreed to relating to the subject matter at this time.
32. The parties have sought the advice of legal counsel before entering into this Agreement.  The parties are aware that there is authority under California statute that a court may find that more than two persons with a claim to parentage are natural and legal parents. The parties are relying on this authority in proceeding with the method of procreation described in this Agreement as a way of creating a child to whom they each will be the legal parent. 
33. The parties hereby agree that any disputes that may arise in the future regarding parentage, custody, visitation and/or support of any child born or adopted into their family will be subject to the jurisdiction of the Superior Court of California pursuant to the California Family Code and the Uniform Parentage Act. The parties agree that, even if they should have strong disagreements at some point in the future about the custody of their child or children, none of them will ever deny the legal and natural parentage of any of the others. 






IN WITNESS WHEREOF, the parties hereunto have executed this AGREEMENT, consisting of 8 pages plus exhibits, in the City of _________________, State of California, on this _____________ day of___________________________.
 Signatures:

							_________________________
Date							 [PARENT 1]  
							

							_________________________
Date							 [PARENT 2]


							_________________________
Date							 [PARENT 3]


Approved as to form and content:

							_________________________
Date								Toby Adams
								TOBY ADAMS, ATTORNEY AT LAW



EXHIBITS:
EXHIBIT A – DECLARATION OF PATERNITY
CS-909 Instructions & Sample = 4 pages

EXHIBIT B – STEP-PARENT ADOPTION APPLICATION
One set each for Adoption by [PARENT 1] and for Adoption by [PARENT 2]:
· Adopt-200 + Adopt-205 = 10 pages
· Adopt-210 = 3 pages
· Adopt-215 = 2 pages
· ICWA-10A = 1 page
· ICWA-30 = 11 pages
and one copy of ICWA-005-INFO

EXHIBIT C – WAIVER OF THE TERMINATION BY ADOPTION
(to be attached)

EXHIBIT D – JUDGMENT OF PARENTAGE
(to be attached)

EXHIBIT E – MEDICAL POWER OF ATTORNEY
(to be attached)
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