[image: ]
The Equality Act and Title IX 

Current federal law already protects transgender students against discrimination

In Bostock v. Clayton County, the Supreme Court issued a 6-3 ruling written by conservative Justice Neil Gorsuch clarifying that current federal law prohibiting employment discrimination based on sex also prohibits discrimination against LGBTQ people. Although the ruling arose in the context of Title VII, the Court’s explanation of how sexual orientation and gender identity discrimination are forms of sex discrimination clearly should apply equally to other federal laws that prohibit sex discrimination, including Title IX. The recent Biden Administration Executive Order recognized this and directed federal agencies to implement this ruling, including the Department of Education. In addition, court after court has already ruled that Title IX prohibits discrimination against LGBTQ students, and protects the right of transgender students to use school restrooms and participate in sports that align with their gender identity. 

The Equality Act does not change Title IX

The Equality Act does not amend Title IX. Instead, it codifies the reasoning of the Bostock decision by amending other federal laws prohibiting sex discrimination, such as Title VII, the Fair Housing Act, and the Equal Credit Opportunity Act, to expressly state in those statutes that their bans on sex discrimination encompass discrimination based on sexual orientation and gender identity. The Equality Act also adds a prohibition on sex discrimination, including sexual orientation and gender identity discrimination, to Title VI’s general federal ban on discrimination by recipients of federal funding and to Title II’s ban on discrimination by public accommodations.  

The Equality Act merely codifies existing legal expectations of public schools with regard to transgender students’ right to access shared facilities 

While the Equality Act expressly provides that “an individual shall not be denied access to a shared facility, including a restroom, a locker room, and a dressing room, that is in accordance with the individual’s gender identity,” that does not change current federal law.  Public schools, as well as private schools that receive federal funding, already are prohibited under federal law from discriminating against LGBTQ students, and that includes with regard to access to restrooms. Numerous courts have ruled that requiring a transgender student to use a nurse's or faculty restroom, or even to use a single-user restroom, rather than being able to use the restrooms available to other students with the same gender identity, is discriminatory and currently prohibited. Indeed, every federal court of appeal to have considered this issue has come to that conclusion. One of the most recent rulings was by the 11th Circuit Court in Adams v. School Board of St. Johns County, where the court held that the school district's policy barring transgender boys from the boys' restroom violated the Constitution's guarantee of equal protection as well as Title IX's prohibition of sex discrimination by schools receiving federal funding. 

The Equality Act also does not change federal law regarding single-sex sports

The Equality Act does not specifically address the issue of single-sex sports. Like Title IX, it allows for reasonable regulations at the federal, state, and local levels that promote fairness and equality. The federal Department of Education has issued regulations under Title IX that allow schools to have single-sex sports but that sometimes allow students to participate on a team for students of a different sex in order to guarantee them equal opportunity in athletics. As noted above, the Equality Act does not amend Title IX, and its regulations will continue to apply to public schools as well as private schools that receive federal funds.

Independent of the Equality Act, efforts to ban transgender students at public schools from participating in sports already violate Title IX’s prohibition of sex discrimination as well as the Constitution’s guarantee of equal protection. In granting a preliminary injunction against an Idaho law banning transgender students from participating in sports, Trump-appointed Judge David C. Nye concluded that such exclusion of transgender students likely was unconstitutional. He noted “the absence of any empirical evidence” supporting exclusion of transgender students and cited the Bostock ruling and its application to Title IX’s prohibition on sex discrimination in federally funded schools. 

Schools do have flexibility to find individual solutions for individual situations, but current federal law prohibits school from treating transgender students unequally by denying them access to the same restrooms other students who identify as the same sex as them get to use or by barring them from pariticipating in sports activities consistent with their gender identity. If a school treats transgender students unequally, it is currently subject to suit under Title IX (and, for public schools, under the Equal Protection Clause as well).   

Why this matters

Transgender students should be able to focus on their studies and participate fully in class without having to worry about something as simple as where they will use the restroom. They also should not be denied the invaluable, life-long benefits sports provide of physical well-being, leadership, confidence, self-respect, and what it means to be part of a team. Passage of the Equality Act will simply confirm existing law in these areas. Schools that discriminate against transgender students are already subject to litigation and that won’t change.  

For more information about our work, visit freedomforallamericans.org
For questions about this resource, contact hwillard@freedomforallamericans.org
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