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Will the Equality Act threaten the freedom of religion?  
· The freedom of religion is woven into the fabric of our nation and is one of our most sacred and fundamental values. That’s why it’s fully protected by the First Amendment to the Constitution. The Equality Act does nothing to lessen those protections. 
· LGBTQ people are our friends, neighbors, family members, and coworkers. Protecting them from discrimination is about treating others as we want to be treated. The Equality Act would ensure that LGBTQ people have the same rights as everyone else.
· The Equality Act also strengthens protections for people of faith by expanding the places of public accommodation where religious discrimination is prohibited. 
· That’s why more than 100 faith organizations endorsed the Equality Act, because their faith calls them to support dignity and respect for LGBTQ people.  

Does the Equality Act include any religious exemptions? 
· The Equality Act provides precisely the same exemptions to religious organizations as are provided under the Constitution and current civil rights laws with regard to discrimination based on race, color, and national origin. 
· This includes reasonable exemptions for religiously affiliated organizations and educational institutions that are not open to the public. These exemptions strike the same balance between freedom of religion and equal treatment of all people that currently exists under our federal nondiscrimination laws. 

What about churches and clergy? 
· No clergyperson can ever be compelled to perform a marriage ceremony—including marrying couples outside their faith, same-sex couples, or people who are divorced.  
· Churches and houses of worship are not public accommodations when they are serving members of the faith, and clergy determine who is and who is not a member of the faith. That’s the existing law, and would continue to be under the Equality Act. 

Will the ministerial exception and co-religionist exemption remain intact?
· Yes. The co-religionist exemption allows religious organizations to hire or rent only to members of their own faith. The ministerial exception allows religious organizations total autonomy regarding whom they hire to teach or share their faith. 
· Houses of worship and religiously affiliated organizations are permitted to make hiring and firing decisions for these positions that align with their church doctrine, and they are exempt from local, state, or federal nondiscrimination laws for those jobs. For example, the Supreme Court recently ruled in the Our Lady of Guadalupe case that two religious schools were exempt from discrimination claims (for age discrimination and disability discrimination, respectively) because of the ministerial exception.
· Religious beliefs are sacred and are thoroughly protected in this country, but conduct motivated by religion is not (otherwise human or animal sacrifice or drug use would be permitted if religiously motivated). When religious organizations operate programs open to the general public, they are not able to exclude members of certain groups. However, churches and religious organizations can continue to provide programs and services only to members of their own faith.

How does the Equality Act impact the Religious Freedom Restoration Act (RFRA)? 
· The Equality Act does not repeal RFRA. Instead, it codifies how courts have generally ruled on the matter, which is that RFRA cannot be used as a defense against a nondiscrimination claim. The majority of courts have held that prohibiting discrimination is the least restrictive way of furthering the government’s compelling interest in preventing and remedying the harms discrimination causes, which meets the RFRA test for when free exercise of religion may be burdened by the government.  
· This allows RFRA to continue to be used as a shield to protect people of all faiths against government overreach, as it should. It was never intended to be used as a sword to discriminate against people of minority faiths and others.[footnoteRef:1] [1:  Legislative history makes clear that Congress intended that nothing in RFRA ”shall be construed as affecting Title VII of the Civil Rights Act of 1964.” H.R. Rep. No. 103-88, at 9 (1993); see also S. Rep. No. 103-111, at 12-13 (1993) (section entitled “Other Areas of Laws Are Unaffected).] 

· For example, in one of the three consolidated cases before the Supreme Court that resulted in the ruling in Bostock v. Clayton County, plaintiff Aimee Stephens was fired by her employer after they learned that she was transgender. Her employer attempted to raise a RFRA defense to the employment discrimination case the EEOC brought on her behalf.  The 6th Circuit rejected that defense, concluding that “requiring [an employer] to comply with Title VII constitutes the least restrictive means of furthering the government's compelling interest in eradicating discrimination.”[footnoteRef:2]  [2:  Equal Employment Opportunity Comm'n v. R.G. &. G.R. Harris Funeral Homes, Inc., 884 F.3d 560, 584-97 (6th Cir. 2018), aff’d on other grounds sub nom. Bostock v. Clayton County, Georgia, 140 S. Ct. 1731 (2020); see also Lumpkin v. Brown, 109 F.3d 1498, 1501 (9th Cir. 1997) (rejecting RFRA claim by city human rights commissioner who was removed from his position after publicly condemning homosexuality, stating “removal of Reverend Lumpkin from its Human Rights Commission served a compelling governmental interest - the preservation of the integrity of its antidiscrimination policies. It was also the only effective way to remedy the damage his statements as a Commissioner wreaked on the credibility of those policies.”); Redhead v. Conference of Seventh-Day Adventists, 440 F. Supp. 2d 211, 220 (E.D.N.Y. 2006) (denying employer’s motion for summary judgment raising RFRA arguments in suit by unmarried employee fired after she became pregnant, stating that “Title VII's purpose of eradicating employment discrimination is a ‘compelling government interest.’”).] 

· When RFRA was enacted in 1993, the discussion and debate centered on how to protect minority religious practices, including ensuring Native Americans could engage in traditional religious practices, Jewish children could wear yarmulkes in public schools and Muslim firefighters could wear beards. Nothing in the Equality Act changes the ability of RFRA to be used for these kinds of claims. 
· Courts have long rejected religious claims as a reason to deny civil rights protections, including those based on race and sex, and there is no reason to apply a different analysis to other prohibited grounds of discrimination. For example, in the 1960s, courts held that religious beliefs could not be used to excuse restaurants or hotels from following our nation’s civil rights laws, and that remains the case today.
· The Equality Act’s clarification that RFRA cannot be used to override our civil rights laws is in line with precedent and the original understanding of how RFRA should operate.


For more information about our work, visit freedomforallamericans.org
For questions about this resource, contact hwillard@freedomforallamericans.org
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