Why the Equality Act Remains Necessary 
After Bostock v. Clayton County and President Biden’s Executive Order

	On June 15, 2020, the U.S. Supreme Court issued its decision in Bostock v. Clayton County, 140 S. Ct. 1731 (2020), holding that the ban on employment discrimination based on sex in Title VII of the Civil Rights Act of 1964 necessarily encompasses employment discrimination based on sexual orientation and gender identity.  Justice Gorsuch’s opinion for the 6-3 majority (which included Chief Justice Roberts) explained that it is impossible to discriminate against someone for being lesbian, gay, bisexual, or transgender without discriminating against them based on sex.  For example, if someone is fired because he is a man attracted to men but would not have been fired if he had been a woman attracted to men, his being male rather than female led to his firing and this therefore is sex discrimination.  Likewise, if someone is fired because their sex is different from the sex they were identified as at birth, their sex similarly led to their being fired, and that too therefore is sex discrimination.

	In addition, on his first day in office, President Biden signed the Executive Order on Preventing and Combating Discrimination on the Basis of Gender Identity or Sexual Orientation (EO 13988), which recognizes that Bostock’s reasoning applies to all federal laws prohibiting sex discrimination and commits the Executive Branch to enforcing all such federal laws as prohibiting sexual orientation and gender identity discrimination.

	Notwithstanding these watershed advances for LGBTQ Americans, there are three reasons why Congress urgently needs to pass the Equality Act and provide express and comprehensive sexual orientation and gender identity non-discrimination protections nationwide.

	First, the protections afforded by the Bostock victory and the Executive Order are incomplete.  Neither provides protections against sexual orientation and gender identity discrimination in public places or federally funded programs and services.  This is because Bostock and the Executive Order rest on there being federal laws prohibiting discrimination based on sex and neither Title II of the Civil Rights Act of 1964 (governing discrimination in public accommodations) nor Title VI of that law (governing discrimination in most federally funded programs and services) presently include protections against sex discrimination; they instead are currently limited to prohibiting discrimination because of race, color, and national origin.  The Equality Act would fill critical gaps in our federal laws by amending Titles II and VI to expressly prohibit discrimination based on sex, sexual orientation, or gender identity in these settings.  The Equality Act also would modernize the public places in which the federal public accommodations law prohibits discrimination based on race, color, and national origin—as well as sex, sexual orientation and gender identity—to include, for example, retail stores, banks, and transportation services.  These are areas in which LGBTQ people, women, and people of color experience substantial discrimination and resulting harm.  

	Second, the Bostock decision and the Executive Order’s protections are impermanent.  Judicial victories can be overturned by a differently composed Supreme Court and Executive Orders can be repealed by later administrations. In addition, it may take years of time-consuming litigation to have courts conclusively rule on Bostock’s application to all federal sex discrimination laws.  It is only through Congressional enactment of a comprehensive nondiscrimination statute that secure and lasting protections can be afforded.  Such action is essential to preventing harms to LGBTQ people, women, and people of color as well as to businesses and our national economy when talented workers, good tenants and consumers, and worthy recipients of federally funded programs and services are discriminatorily denied equal opportunities to thrive.  

	Third, the decision in Bostock and the issuance of the Executive Order are inadequate.  Only by expressly inserting sexual orientation and gender identity into the list of prohibited ground of discrimination in laws like the Civil Rights Act of 1964, the Fair Housing Act, and the Equal Credit Opportunity Act will sufficient notice of the laws’ protections be provided.  Employers and workers looking at Title VII are entitled to see explicit language in the statute’s text that federal law prohibits such discrimination. That is even more true with respect to other federal sex discrimination laws.  As the Executive Order recognizes, the rationale of the Bostock decision applies equally to these other laws as well because the Bostock decision did not rely on anything unique to Title VII but rather what it means when laws prohibit discrimination based on sex.  Lack of awareness of that ruling and its consequences or of the Executive Order, however, could lead to liability for unaware employers, landlords, and financial institutions for conduct that might have been prevented had they been made aware of their legal obligations. Only passage of express statutory protections will adequately deter discriminatory conduct, avoid injuries to LGBTQ Americans, and spare businesses and landlords the expense of litigation as well as liability for harm that might have been avoided if adequate notice of what the law requires is provided.

	The Supreme Court correctly ruled in Bostock that Title VII prohibits sexual orientation and gender identity discrimination in employment as forms of sex discrimination.  Based on the clear reasoning of that decision, the Executive Branch has recognized that all federal laws barring sex discrimination must be understood to protect against sexual orientation and gender identity discrimination as well and will be enforcing that understanding.  It is now up to Congress to provide permanent and comprehensive protections against such discrimination—protections that a majority of Americans of all parties and faiths support.  

	No one should have to endure years of litigation to have access to basic needs like housing or health care—particularly during a global health crisis.  No one should have their protections against discrimination be dependent on the composition of the Supreme Court or which Presidential administration is in office.  Instead, all Americans should be allowed to go about their daily lives—go to a store, check into a hotel, eat a meal at a restaurant—without fear of harassment or refusal of service simply because of who they are or who they love.  The Equality Act will provide indispensable protections that will help all LGBTQ Americans live their lives safely and with the dignity and respect that every American deserves.
