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Interstate Recognition of Parentage in a Time of
Disharmony: Same-Sex Parent Families and
Beyond

COURTNEY G. JOSLIN*

In a number of recent cases, litigants have argued that states have the
authority to disregard prior parentage adjudications when those
determinations violate the forum’s law and policy on leshian and gay
parenting. The Article offers two contributions to the analysis of these
interstate parentage cases. The first contribution is doctrinal. Drawing
upon recent legal scholarship about interstate recognition of adoption
judgments, the Article demonstrates that other forms of parentage
adjudications, including those made in the context of otherwise modifiable
orders such as child custody and support orders, are entitled to exacting
respect under the Full Faith and Credit Clause.

The second contribution is normative. Thus far, the scholarship on these
interstate parentage cases has been limited largely to consideration of their
implications for other same-sex parent families. Lesbian and gay parenting
is not, however, the only area of parentage law where the states have
adopted widely divergent rules based on moral or policy concerns. To the
contrary, parentage has become an increasingly contested area of law. This
Article seeks to fill the gap in the literature by considering the potential
ripple effects of these same-sex parent cases in two other areas of
parentage law—surrogacy and paternity disestablishment.

. INTRODUCTION

After several years together as a committed same-sex couple, Lisa and
Janet Miller-Jenkins had a child together.l Unfortunately, as is true for many

* Acting Professor of Law, University of California-Davis School of Law. | thank
Afra Afsharipour, Keith Aoki, Katherine Florey, Joan Heifetz Hollinger, Lisa C.
Ikemoto, Edward J. Imwinkelried, Maya Manian, Martha Matthews, Melissa Murray, and
the participants at the University of Arizona, Rogers College of Law, Faculty Enrichment
Forum for their helpful suggestions and comments. | am grateful to UC Davis School of
Law for providing generous financial support for this project and to the library staff at the
UC Davis School of Law for their assistance. Julia S. Lin and Darius Pazirandeh
provided invaluable editing and research assistance. The word “disharmony” in the title is
borrowed from Professor Helene S. Shapo’s article: Assisted Reproduction and the Law:
Disharmony on a Divisive Social Issue, 100 Nw. U. L. Rev. 465 (2006).

1 This description is based on the facts of Miller-Jenkins v. Miller-Jenkins, 912 A.2d
951, 955-57 (Vt. 2006), cert. denied, 127 S. Ct. 2130 (2007), and the related Virginia
proceedings, Miller-Jenkins v. Miller-Jenkins, 637 S.E.2d 330 (Va. Ct. App. 2006). See
also infra Part I1.B.

Electronic copy available at: http://ssrn.com/abstract=1424535



564 OHIO STATE LAW JOURNAL [Vol. 70:3

couples, their relationship did not last. At the time of their separation, the
couple resided in Vermont, a jurisdiction that supported and embraced
lesbian and gay couples and their families. In the initial proceeding to
dissolve the parties’ civil union, a Vermont court applying Vermont law
concluded that both women were legal parents and allocated custody
between the two of them. Time passed, and Lisa, the child’s genetic parent,
decided that she did not like this arrangement. In fact, Lisa concluded that
she did not want Janet to have any contact with their child. To this end, Lisa
filed a second action, this time in Virginia. Lisa asked the Virginia court to
declare that she was the child’s only legal parent. The court did not need to
respect or defer to the prior Vermont order, she argued, because the Vermont
court’s conclusion that Janet was a parent was inconsistent with Virginia law
and public policy, which was hostile towards lesbian and gay couples and
lesbian and gay parenting.

Lisa Miller-Jenkins is not the first parent who sought to avoid an
unfavorable child custody or support order by trying again in another state.
This type of conduct—famously referred to by Justice Jackson as a “rule of
seize-and-run”2—was rampant through much of the twentieth century.3
Under this legal regime, parents unhappy with the custody or support order
of one court would seize their children, take them to another state, and
relitigate the issue, hoping the second jurisdiction’s court would give them
the result they wanted. This behavior was fueled by confusion and conflict
over whether child custody and support orders were entitled to respect under
the Full Faith and Credit Clause of the Constitution. As interpreted by the
Supreme Court, the Full Faith and Credit Clause requires states to respect
and enforce judgments issued by the courts of other states. Moreover, as
applied to judgments, the requirement of full faith and credit is exacting, that
is, there is no “roving “public policy exception’ to the full faith and credit due
judgments.” Some courts concluded, however, that child custody and
support orders fell outside this mandate of exacting recognition and respect.
This was true, they reasoned, because child custody and support orders were
inherently modifiable and, therefore, were not final judgments.> Courts
adhering to this position held that they were free to reconsider child custody

2 May v. Anderson, 345 U.S. 528, 542 (1953) (Jackson, J., dissenting).

3 See, e.g., Christopher L. Blakesley, Comparativist Ruminations from the Bayou on
Child Custody Jurisdiction: The UCCJA, the PKPA, and the Hague Convention on Child
Abduction, 58 LA. L. REv. 449, 463 (1998).

4 Baker by Thomas v. Gen. Motors Corp., 522 U.S. 222, 233 (1998).

5 Thompson v. Thompson, 484 U.S. 174, 180 (1988) (“[C]ustody orders
characteristically are subject to modification as required by the best interests of the child.
As a consequence, some courts doubted whether custody orders were sufficiently “final”
to trigger full faith and credit requirements . . . .”).
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or support questions anew without regard to what the court of another state
had previously concluded.

Recognizing the severe harms caused by this “seize-and-run” conduct,
Congress and state legislatures eventually intervened to curb this destructive
behavior. Starting in the late 1960s, the states and Congress passed a series of
statutory schemes intended to ensure that orders about children would be
enforced even as the children moved about the country.® Despite these
efforts, there has been a recent revival of this seize-and-run behavior in a
number of cases involving children born to and raised by same-sex couples.

What has prompted this new wave of interjurisdictional battles over
children? As the story of Lisa and Janet Miller-Jenkins suggests, the legal
treatment of lesbian and gay couples and their children varies dramatically
state to state. Some states accord comprehensive protections to these
families.” Other states have gone in the opposite direction.8 A number of
litigants, including Lisa Miller-Jenkins, have sought to capitalize on this
wide and expanding gulf in legal treatment by urging courts to depart from
the now-clear rules requiring states to enforce out-of-state orders about
children when the orders violate the forum’s strong public policy on leshian
and gay parenting; that is to create a public policy exception.

Although hardly a new phenomenon, these recent interjurisdictional
conflicts differ from the cases that initially prompted Congress and the states
to act in an important and profound respect. The parents to whom Justice
Jackson referred sought to get the court of a second state to issue a more
favorable allocation of custody or visitation. In sharp contrast, in this new
wave of same-sex parent cases, the litigants seek to persuade a court to
declare that a person previously held to be a parent by the court of another
state is, in fact, not a parent at all. Absent a legally recognized parent-child
relationship, children may have no right to maintain a relationship with a
functional parent.® Without a legally recognized relationship, children also
may be denied a host of financial protections, such as social security and

6 See infra Part 11.C.

7 See, e.g., NAT’L CTR. FOR LESBIAN RTS., MARRIAGE, DOMESTIC PARTNERSHIPS,
AND CIVIL UNIONS: AN OVERVIEW OF RELATIONSHIP RECOGNITION FOR SAME-SEX
COUPLES IN THE UNITED STATES 8-12 (2008), available at http://www.nclrights.org/site/
DocServer/marriage_equality0905.pdf?docID=881 (describing states that permit same-
sex couples to enter into legally recognized relationships).

8 See, e.g., American Bar Association Section of Family Law, A White Paper: An
Analysis of the Law Regarding Same-Sex Marriage, Civil Unions, and Domestic
Partnerships, 38 Fam. L.Q. 339, 397-403 (2004) [hereinafter ABA White Paper]
(describing state “defense of marriage” statutes).

9 See, e.g., Alison D. v. Virginia M., 572 N.E.2d 27, 29 (N.Y. 1991).
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other governmental benefits.10 Thus, in addition to placing children at risk of
being subjected to repeated and often increasingly hostile litigation, these
cases also place children at risk of losing vital emotional and financial
protections.

This Article makes both a doctrinal and a normative argument. A number
of other scholars have carefully explained why adoptions judgments—
including adoptions by lesbian and gay couples—are entitled to exacting full
faith and credit as a matter of constitutional law and, therefore, must be
respected and enforced by other states even if they violate the public policy
of the second state.1l The first contribution of the Article is to demonstrate
why other types of parentage adjudications, including those made in the
context of otherwise modifiable orders like child custody and support orders,
are likewise entitled to exacting full faith and credit under the Constitution.12
As noted above, prior to the involvement of the federal and state legislatures,
some courts concluded that child custody and support orders fell outside the
scope of the Full Faith and Credit Clause. This was true, they reasoned,
because allocations of custody and support are determinations that are
inherently modifiable. By contrast, even when made in the context of a
custody or support proceeding, a judicial determination of a child’s legal
parentage is intended to be a final status determination, challengeable only
through direct appeal or pursuant to the rules governing collateral attacks. As
such, parentage adjudications are entitled to exacting recognition and respect
in sister states as a matter of constitutional law.

The Article also makes a normative point. A rule permitting courts to
disregard prior out-of-state parentage determinations that violate the forum’s
law and public policy would have profound consequences for children born

10 See, e.g., ABA White Paper, supra note 8, at 361-62.

11 See, e.g., Rhonda Wasserman, Are You Still My Mother? Interstate Recognition of
Adoptions by Gays and Lesbians, 58 AM. U. L. Rev. 1, 26-27 (2008). See generally
Barbara J. Cox, Adoptions by Leshian and Gay Parents Must Be Recognized by Sister
States Under the Full Faith and Credit Clause Despite Anti-Marriage Statutes that
Discriminate Against Same-Sex Couples, 31 Cap. U. L. Rev. 751 (2003); Robert G.
Spector, The Unconstitutionality of Oklahoma’s Statute Denying Recognition to
Adoptions by Same-Sex Couples From Other States, 40 TuLSA L. Rev. 467 (2005).

12|n this Article, | address only issues related to interstate recognition and
enforcement of prior judicial determinations of parental status. The Article does not
consider the important but distinct legal issue of whether a person who is considered a
parent under the law of a particular state but who has not obtained a judicial
determination of that status must be treated as a parent by other states. For further
discussion and analysis of that issue, see, e.g., Deborah L. Forman, Interstate Recognition
of Same-Sex Parents in the Wake of Gay Marriage, Civil Unions, and Domestic
Partnerships, 46 B.C. L. Rev. 1 (2004), and Mark Strasser, When Is a Parent Not a
Parent? On DOMA, Civil Unions, and Presumptions of Parenthood, 23 CARDOZO L.
REv. 299 (2001).
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to same-sex couples. However, these children would not be the only children
significantly disadvantaged by such a rule. Historically, state parentage rules
were fairly uniform.13 Thus, while there might have been reasons to ask the
court of another state to readjudicate the custody or support allocation, there
was little incentive to ask that court to reconsider the underlying parentage
determination. Recently, though, a number of technological developments—
including the advent and widespread availability of reproductive
technologies and genetic testing—have forced courts and policymakers to
grapple with these traditional rules and to consider whether and under what
circumstances genetics should be trumped by conduct or intention.14 The
conclusions that courts and state legislatures have reached on these
controversial questions have not been uniform.1> The Article examines two
areas of parentage law in which the states are struggling with the relative
importance of genetics, function, and intention: surrogacy and paternity
disestablishment.16 In both areas, the state responses have produced a varied
patchwork of inconsistent positions. Some states permit surrogacy
arrangements.1? Other states prohibit surrogacy. A few states are so opposed
to surrogacy that they impose civil or criminal penalties on parties involved

13 June Carbone, The Legal Definition of Parenthood: Uncertainty at the Core of
Family Identity, 65 LA. L. Rev. 1295, 1295 (2005) (noting that in 2000 she thought
“parenthood was a settled category”).

14 See, e.g., David D. Meyer, Parenthood in a Time of Transition: Tensions Between
Legal, Biological, and Social Conceptions of Parenthood, 54 Am. J. Comp. L. 125
(2006).

15 While 1 do have strong opinions about the relative weight and importance that
genetics and function or intention should play in assigning parentage, | do not take a
position on that debate in this Article. Rather, my focus here is to address the question of
how parentage adjudications, once made, should be treated by other states. | recognize
that my argument—that a final adjudication of parentage should be entitled to exacting
full faith and credit—would apply equally to initial parentage adjudications with which |
do not agree as a substantive matter.

16 1t should be noted that surrogacy and paternity disestablishment are included here
as examples, not as an exhaustive list of other areas of parentage law in which the states
are moving in different directions. Other such areas of parentage law include, but are not
limited to: the legal status of sperm providers; the legal status of functional parents; and
the legal parentage of posthumously conceived children.

17 See, e.g., FLA. STAT. ANN. § 742.11-742.17 (West 2005); 750 ILL. COMP. STAT.
ANN. 47/1-47/75 (West 2005); NEV. REV. STAT. ANN. § 126.045 (LexisNexis 2004);
N.H. REvV. STAT. ANN. §8168-B:1-B:32 (LexisNexis 2001); TeEx. FAM. CODE ANN.
§ 160.751-763 (Supp. 2005); UTAH CODE ANN. § 78B-15-801-809 (Supp. 2008); VA.
CoDE ANN. 8 20-156-165 (LexisNexis 2004); WASH. Rev. CODE § 26.26.210-260 (West
2005).
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in surrogacy arrangements.18 States also have staked out a variety of
positions with respect to the question of whether and under what
circumstances evidence of a lack of genetic connection can be used to
challenge a prior presumption or adjudication of parentage. Some states
strictly limit the use of genetic evidence.l® Other states permit prior
determinations of parentage to be set aside based on genetic evidence,
regardless of the level and depth of the parent-child relationship.29 Moreover,
as is true with regard to lesbian and gay parenting, the positions that states
have staked out on these questions are often deeply held and rooted in moral
and policy concerns.

While some scholars have written about interstate recognition issues as
they relate to same-sex parent families,2! and others have examined the
increasingly contested nature of parentage,22 the overlap between these two
issues has remained largely unexplored. This Article fills that gap in the
literature by exploring the potential ripple effects of the same-sex parent
cases; the Article critically evaluates how a “public policy exception” could
play out in the two areas of surrogacy and paternity disestablishment.

Part Il describes the historical background of the case law and legislative
developments regarding the enforceability of out-of-state orders about
children, including child custody and support orders. This Part describes the
circumstances that prompted the state and federal governments to intervene
initially and provides an overview of the state and federal statutes enacted to
ensure family stability and to protect children from interjurisdictional
competition and conflict. Part 1ll turns to the recent wave of
interjurisdictional custody actions involving children born to same-sex
couples. This Part contains an overview of the rules governing the parentage
of children born to same-sex couples, demonstrating that there is an
increasingly wide gulf in the states’ legal treatment of these children. It then
examines two recent cases that illustrate how litigants have sought to
capitalize on these stark differences in state law and policy as a means of

18 See, e.g., D.C. CoDE § 16-402(b) (2001); MicH. CoMp. LAwS ANN. § 722.859
(West 2002); N.Y. DoMm. ReL. LAw § 123(b) (McKinney 1999).

19 See, e.g., DEL. CODE ANN. tit. 13, § 8-607 (Supp. 2004).

20 See, e.g., ALA. CODE § 26-17A-1 (LexisNexis Supp. 2005); ARK. CODE ANN. § 9-
10-115(e) (Supp. 2005).

21 5ee generally Cox, supra note 11; Spector, supra note 11; Lynn D. Wardle, A
Critical Analysis of Interstate Recognition of Lesbigay Adoptions, 3 AVE MARIA L. REV.
561 (2005); Wasserman, supra note 11.

22 See, e.g., Janet L. Dolgin, Biological Evaluations: Blood, Genes, and Family, 41
AKRON L. Rev. 347 (2008); Meyer, supra note 14; Helene S. Shapo, Assisted
Reproduction and the Law: Disharmony on a Divisive Social Issue, 100 Nw. U. L. REv.
465 (2006).
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urging courts to create an exception to the now-established mandate of
interstate recognition for orders about children. Part IV argues, as a doctrinal
matter, that prior determinations of parental status are entitled to exacting full
faith and credit in other states. Part V supports this doctrinal point with a
normative consideration—namely, the broader potential ramifications of a
“public policy exception” beyond the limited context of same-sex parent
families. Specifically, this Part explores two other areas of parentage law—
surrogacy and paternity disestablishment—in which the states are moving in
different and at times conflicting directions. After reviewing the widely
divergent approaches to surrogacy and paternity disestablishment, the Part
considers what has heretofore been underdeveloped—that is how the
manipulative interjurisdictional strategies employed in the same-sex parent
cases threaten the stability of a wide range of family configurations.

Il. INTERSTATE RECOGNITION OF ORDERS ABOUT CHILDREN:
A BRIEF OVERVIEW

This Part considers the relevant background law and history regarding
interstate recognition of orders about children. This background information
is necessary not only to understand the current law governing interstate
recognition of orders about children, but also because it provides an
important historical context for the discussion that follows. As described
below, the recent wave of interjurisdictional child custody actions between
former-same sex partners are not the first cases in which disgruntled parents
sought “their luck in the court of a distant state where they hope[d] to find—
and often d[id] find—a more sympathetic ear.”23 To the contrary, due in part
to a series of Supreme Court decisions declining to clarify whether orders
about children were entitled to full faith and credit in other states, such
conduct was rampant.24 In recognition of the harm this conduct caused to the
children at the center of these battles, both Congress and the states passed a
series of statutory schemes intended to curb this behavior and ensure that
children and their parents had security even as they moved about the country.

23 UNIF. CHILD CusToDY JURISDICTION AcT (UCCJA), prefatory note (1968),
available at http://www.law.upenn.edu/bll/archives/ulc/fnact99/1920_69/uccja68.htm.

24 Brigette Bodenheimer, The Uniform Child Custody Jurisdiction Act: A Legislative
Remedy for Children Caught in the Conflict of Laws, 22 VAND. L. Rev. 1207, 1216
(1969) (noting that the “rule of seize and run” was “indeed rampant”). See Thompson v.
Thompson, 484 U.S. 174, 181 (noting that in 1980 it was estimated that “between 25,000
and 100,000 children were kidnaped [sic] by parents who had been unable to obtain
custody in a legal forum”).
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A. The Full Faith and Credit Clause

An important starting point with regard to any interstate recognition
question is the Full Faith and Credit Clause of the federal Constitution. The
Full Faith and Credit Clause provides, in relevant part: “Full Faith and Credit
shall be given in each State to the public Acts, Records, and judicial
Proceedings of every other State.”25 As the Court has explained,

[tlhe animating purpose of the full faith and credit command . .. was to
alter the status of the several states as independent foreign sovereignties,
each free to ignore obligations created under the laws or by the judicial
proceedings of the others, and to make them integral parts of a single nation
throughout which a remedy upon a just obligation might be demanded as of
right, irrespective of the state of its origin.26

The Clause seeks to balance two goals—enabling the states to develop
their own laws and policies while, at the same time, “prevent[ing] rivalry
among the states and . . . guard[ing] against parochialism and protectionism
by individual states.”27

The Court’s interpretation of the Clause reflects these twin goals.
Although the text of the Clause does not suggest or require this
interpretation, the Supreme Court has held that the Clause applies differently
to public acts or statutes than it does to judgments.2® With regard to statutes,
the Supreme Court has held that courts are not required to apply the laws of
other states and that they can decline to do so when that law is inconsistent

25U.S. CoNnsT. art. IV, § 1. Under its authority to enforce the Full Faith and Credit
Clause, Congress passed the Full Faith and Credit Act. 28 U.S.C. § 1738 (2000) (“Such
Acts, records and judicial proceedings [of any State, Territory, or Possession of the
United States] or copies thereof, so authenticated, shall have the same full faith and credit
in every court within the United States and its Territories and Possessions as they have by
law or usage in the courts of such State, Territory or Possession from which they are
taken.”).

26 Baker by Thomas v. Gen. Motors Corp., 522 U.S. 222, 232 (1998) (citations
omitted).

27 Emily J. Sack, Domestic Violence Across State Lines: The Full Faith and Credit
Clause, Congressional Power, and Interstate Enforcement of Protection Orders, 98 Nw.
U. L. REev. 827, 891 (2004). See also Mark D. Rosen, Why the Defense of Marriage Act Is
Not (Yet?) Unconstitutional: Lawrence, Full Faith and Credit, and the Many Societal
Actors That Determine What the Constitution Requires, 90 MINN. L. Rev. 915, 935
(2006) (“Case law makes clear, however, that the Clause aims not only at unifying the
states, but also at ensuring that the states remain meaningfully empowered, distinct
polities.”).

28 See, e.g., Ralph U. Whitten, Full Faith and Credit for Dummies, 38 CREIGHTON L.
REv. 465, 470 (2005).



2009] RECOGNITION OF PARENTAGE 571

with the public policy of the forum.2° By contrast, the Court has held that for
judgments, the requirement of full faith and credit is exacting; there is no
“public policy exception.”30 The Court explained:

Our precedent differentiates the credit owed to laws (legislative measures
and common law) and to judgments. . .. The Full Faith and Credit Clause
does not compel “a state to substitute the statutes of other states for its own
statutes dealing with a subject matter concerning which it is competent to
legislate.” Regarding judgments, however, the full faith and credit
obligation is exacting. A final judgment in one State, if rendered by a court
with adjudicatory authority over the subject matter and persons governed by
the judgment, qualifies for recognition throughout the land.3!

What this means in practice is that once a judgment has been issued by
the court of one state, it must be given the same effect in sister states that it is
due in the initial decree state.32 To the extent a judgment is immune from
collateral attack in the initial decree state, it is also immune from collateral
attack in the forum. This is true, moreover, even if the judgment is
inconsistent with the law and public policy of the second state.33

29 See, e.g., Cox, supra note 11, at 761.

30 Baker, 522 U.S. at 233 (“[O]ur decisions support no roving ‘public policy
exception’ to the full faith and credit due judgments.”) (emphasis in original). There are,
however, some exceptions to this rule, including, for example, where the initial decree
court lacked fundamental subject matter jurisdiction. See, e.g., Wasserman, supra note
11, at 68-80.

31 Baker, 522 U.S. at 232-33.

32 See, e.g., Ralph U. Whitten, Choice of Law, Jurisdiction, and Judgment Issues in
Interstate Adoption Cases, 31 Cap. U. L. Rev. 803, 841 (2003) (noting that the “same
effects” rule is required under the Full Faith and Credit Clause and under its
implementing statute). “Essentially, the ‘same effect’ rule requires a reference to the res
judicata law of the judgment-rendering state in order to determine the effect that another
state must give to the judgment.” Id. at 841. See also Durfee v. Duke, 375 U.S. 106, 109
(1963) (providing that the forum state must “give to a judgment at least the res judicata
effect which the judgment would be accorded in the State which rendered it”).

33 It is important to note that because marriages do not involve or result from court
proceedings, most scholars agree that Full Faith and Credit Clause does not require states
to recognize out-of-state marriages. See, e.g., Whitten, supra note 28, at 486 (“I believe
that there is . . . a consensus that the Full Faith and Credit Clause as currently interpreted
does not require states to give effect to same-sex marriages performed in other states.”).
The issue of interstate recognition of marriage is beyond the scope of this Article.
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B. A Rule of “Seize and Run”’

As noted above, the Supreme Court has clarified that judgments are
entitled to exacting recognition in sister states. Some courts and scholars
have asserted that this exacting full faith and credit is due only to “final”
judgments.34 Since child custody and support orders are orders that by their
very nature are modifiable, some courts reasoned that they were not “final
judgments” within the meaning of the Full Faith and Credit Clause and,
therefore, that they were not entitled to exacting recognition and respect in
other states.3> For example, the Arizona Supreme Court explained: “A
custody decree precludes, by its very nature, that degree of permanence and
finality requisite for a strict application of the full faith and credit clause.”36
Confusion about the level of respect due child custody and support orders
persisted, in part, because the United States Supreme Court never definitively
resolved this issue.3” In a series of cases, the Court carefully avoided
deciding whether child custody or support orders were entitled to recognition
and respect under the Full Faith and Credit Clause.38

34 Sack, supra note 27, at 857 (citing EUGENE F. SCOLES ET AL., CONFLICT OF LAWS
§24.8, at 1153-54 (3d ed. 2000)). Others, however, have disputed this claim. For
example, in Barber v. Barber, Justice Jackson stated: “Neither the full faith and credit
clause of the Constitution nor the Act of Congress implementing it says anything about
final judgments or, for that matter, about any judgments. Both require that full faith and
credit be given to ‘judicial proceedings’ without limitation as to finality.” Barber v.
Barber, 323 U.S. 77, 87 (1944) (Jackson, J., concurring).

35 See, e.g., Pennsylvania ex rel Thomas v. Gillard, 198 A.2d 377, 379 (Pa. Super.
Ct. 1964) (concluding that the court was not bound by an out-of-state custody order
because custody orders are “temporary in nature and subject to modification by changing
conditions™); Thompson v. Thompson, 484 U.S. 174, 180 (1988) (noting that because
“custody orders characteristically are subject to modification as required by the best
interests of the child . .. some courts doubted whether custody orders were sufficiently
“final’ to trigger full faith and credit requirements”).

36 In re Guardianship of Rodgers, 413 P.2d 744, 746 (Ariz. 1966).

37 Christopher L. Blakesley, Child Custody—Jurisdiction and Procedure, 35 EMORY
L.J. 291, 339 (1986).

38 In New York ex rel. Halvey v. Halvey, 330 U.S. 610, 615 (1947), for example, the
United States Supreme Court held that a New York court could modify a Florida custody
order. In reaching this conclusion, however, the Court avoided clarifying the level of
credit due child custody orders by reasoning that, even assuming the order was entitled to
enforcement under the Clause, the New York court was still entitled to modify the decree
to the same extent a Florida court could. In a subsequent case, May v. Anderson, 345 U.S.
528, 528-29 (1953), the Court again avoided answering the underlying question of
whether custody orders were entitled to full faith and credit by holding that the order was
not enforceable in the second state because it had been obtained ex parte and without
personal jurisdiction over one of the parents. In two subsequent cases, the Court again
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As a result, courts in some states took the position that they were not
bound by the orders of other courts and could, instead, engage in a de novo
custody or support determination without regard to the conclusion of the first
court. For example, in Fox v. Fox,39 a Florida appellate court held that
Florida courts not only had the authority but actually had a duty to make an
independent custody determination, notwithstanding the adjudication of that
issue by the court of another state.40

Encouraged by such decisions, some parents engaged in what Justice
Jackson famously described as “seize-and-run”4! tactics: if the parent was
unhappy with the first court’s custody or support allocation, the parent would
move the child to a different state and initiate a new action, hoping for a
better result the second time around.#2 Child advocates realized this type of
conduct—abruptly uprooting children from their homes and communities
and subjecting them to repeated and often increasingly hostile litigation—
was extremely harmful to the children involved. The drafters from the

ducked the issue. Specifically, in Ford v. Ford, 371 U.S. 187, 192 (1962), the Court held
that it “need not reach that question” because the custody order would not have been
binding in the issuing state. In the next case, Kovacs v. Brewer, 356 U.S. 604, 607 (1958),
the Court explained that it should “postpone deciding [that question] as long as a
reasonable alternative exists,” and again decided the case on alternative grounds.

39179 So.2d 103 (Dist. Ct. App. 1965). See also Pennsylvania ex rel. Thomas, 198
A.2d at 379 (concluding that a Pennsylvania court could “exercise its independent
judgment on the same facts that determined the foreign state’s order”).

40 Fox, 179 So.2d at 104 (“[W]hen a court of this state has jurisdiction . .. [in] a
contest relating to their custody, notwithstanding a final order conferring custody of the
one or the other may have been made in a foreign state . . . it is the duty of the court to
decide the issue as to custody on its merits.”).

41 In his dissent in May, Justice Jackson commented that the Court’s failure to hold
that courts were required to recognize and enforce out-of-state custody orders “seem[ed]
to reduce the law of custody to a rule of seize-and-run.” May, 345 U.S. at 542 (Jackson,
J., dissenting).

42 As Congress explained, these and similar decisions prompted “[p]arties involved
in such disputes to frequently resort to the seizure, restraint, concealment, and interstate
transportation of children, the disregard of court orders, excessive relitigation of cases,
[and] obtaining . . . conflicting orders by the courts of various jurisdictions . . . .” Parental
Kidnaping [sic] Prevention Act of 1980, Pub. L. No. 96-611, § 7(a)(3), 94 Stat. 3566,
3568-69 (codified as amended at 28 U.S.C. § 1738A (2000) (Congressional Findings and
Declaration of Purpose)).

Similarly, the Reporters of the Uniform Child Custody Jurisdiction Act (UCCJA)
explained, “It is well known that those who lose a court battle over custody are often
unwilling to accept the judgment of the court. They will remove the child in an
unguarded moment or fail to return him after a visit and will seek their luck in the court
of a distant state where they hope to find—and often do find—a more sympathetic ear for
their plea for custody.” UNIF. CHILD CUSTODY JURISDICTION ACT, prefatory note (1968),
available at http://www.law.upenn.edu/bll/archives/ulc/fnact99/1920_69/uccja68.htm.
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National Conference of Commissioners on Uniform State Law (NCCUSL)
explained in 1968:

It does not require an expert in the behavioral sciences to know that a child,
especially during his early years and the years of growth, needs security and
stability of environment and a continuity of affection. A child who has
never been given the chance to develop a sense of belonging and whose
personal attachments when beginning to form are cruelly disrupted, may
well be crippled for life, to his own lasting detriment and the detriment of

society.43

More recent research on child development has confirmed these
intuitions. Social science has confirmed that continuity and stability are
important for children’s emotional and physical well-being.#4 Research also
confirms that the emotional and psychological difficulties children
experience as a result of family dissolution are exacerbated when the children
are at the center of acrimonious and extended litigation between their
parents.4> Moreover, rules that permit or reward repeated litigation can be

43 UNIF. CHILD CusToDY JURISDICTION AcT (UCCJA), prefatory note (1968),
available at http://www.law.upenn.edu/bll/archives/ulc/fnact99/1920_69/uccja68.htm.
See also JOSEPH GOLDSTEIN, ANNA FREUD & ALBERT J. SOLNIT, BEYOND THE BEST
INTERESTS OF THE CHILD 31-34, 37-39 (1973) (describing potential negative effects of
lack of stability on children); Andrew S. Watson, The Children of Armageddon:
Problems of Custody Following Divorce, 21 SYRACUSE L. Rev. 55, 71 (1969) (explaining
that stability of environment is important to children’s development).

44 Christy M. Buchanan & Parissa L. Jahromi, A Psychological Perspective on
Shared Custody Arrangements, 43 WAKE FOREST L. Rev. 419, 428 (2008) (noting that
children thrive when they have “the security of a primary attachment figure and
consistent routines”). See also id. at 420 n.3 (“Continuity of care and routines also
promote the well-being of children.”).

45 ROBERT E. EMERY, RENEGOTIATING FAMILY RELATIONSHIPS: DIVORCE, CHILD
CusTOoDY, AND MEDIATION 205 (1994) (“Numerous experimental and field studies point
to the detrimental role of parental conflict, particularly conflict that is extended, open,
angry, unresolved, and involves the child.”) (citations omitted). See also Janet R.
Johnson, Roberto Gonzalez, & Linda E.G. Campbell, Ongoing Postdivorce Conflict and
Child Disturbance, 15 J. oF ABNORMAL CHILD PsycH. 493, 504 (1987) (noting that
children who are at the “centerpiece of the parental dispute” may be