[To Be Updated Following SCOTUS Decision in Same-Sex Marriage Cases]

INTRODUCTION

Panelists introduce themselves.

OVERVIEW  

1.
Roadmap.  Overview of the direction of the discussion. 

2.
Brief Statistics.  

A.
Same-sex marriage and domestic partnership laws in the U.S.

B.
Companies which provide same-sex spouse/partner benefits and transgender-inclusive benefits (based on HRC’s Corporate Equality Index).

3.
Benefit Types.  Types of pension and health and welfare benefits typically provided by employers and the importance of such benefits (e.g., benefits constitute an increasing and significant percentage of total compensation). 


DOMA/ERISA PREEMPTION  

1.
DOMA.  Update on current state of the Federal Defense of Marriage Act and its general relevance for employee pension and health and welfare plans.

2.
ERISA.  General background on the law and its purpose.

3.
Preemption.  Analysis of state laws which require certain coverage for LGBT individuals under employer-provided plans subject to ERISA.

4.
Funding.   Special considerations which apply to fully-insured versus self-insured health plans.

5.
Taxation.  Link discussion back to the DOMA, which generally prevents tax-favored treatment even if preemption hurdles overcome.

HEALTH/CAFETERIA PLANS  

1.
Benefits.  Medical, dental and vision benefits and spending accounts (health and dependent care) are traditionally offered.

2.
Certification.  Factors which typically must be certified by employee and same-sex spouse/partner in order for health plan eligibility. 

3.
Tax Dependents.  Factors used to determine whether “qualifying relative” and “qualifying child” requirements of the Code are satisfied by a same-sex spouse/partner and his or her children, respectively.

4.
Imputed Income.  Mechanisms for determining amount of imputed income for benefits provided to same-sex spouses/partners who do not satisfy tax dependent requirements under the Code.

5.
Tax Gross-Ups.  How they work and their growing prevalence.

6.
Spending Accounts.  Considerations related to reimbursements for same-sex spouses/partners and their children under health care and dependent care flexible spending accounts.

7.
COBRA.  No requirement to provide to same-sex spouses/partners and their children who are not qualified tax-dependent; however, employers often provide COBRA-like coverage and can be required to do so pursuant to state law.   

8.
Transgender.  Coverage of transition-related care and potential exclusions or limitations.

RETIREMENT PLANS  
1.
Spousal Protections.  General approach under Code and ERISA to protect “spouses” under tax-qualified retirement plans.

2.
QJSA.  How the joint and survivor annuity requirements work and why same-sex partners would benefit from the same protections.

3.
QDRO.  What it is and why a same-sex spouse/partner cannot seek one, due to the anti-alienation provisions of the Code, in connection with a divorce or separation.

4.
Nonspouse Beneficiary Rollovers.  The requirements for such rollovers and why a recent change in the law which permits these is important for same-sex spouses/partners.  

5.
Planning Considerations.  Executing beneficiary designations and selecting an optional form of benefit which best meets couple’s needs.

6.
Design.  While not legally-required to do so, employers can design retirement plans to provide certain spousal protections for same-sex spouses/partners.

OTHER BENEFITS  
1.
Non-ERISA Benefits.  Other common benefits which are extended to same-sex spouses/partners, include:


A.
Leaves of absence (including bereavement leave and FMLA-like leave).

B.
Adoption assistance.


C.
Tuition reimbursement.


D.
Membership/discount programs.

2.
Application.  General description of such benefits and how they can be tailored to same-sex spouses/partners. 


QUESTIONS

Questions will be encouraged during the panel discussion and would be welcomed from our moderator, with a formal Q&A sessions at the end of the presentation, time permitting.
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