Executive Action : Lessons from Don’t Ask Don’t Tell[footnoteRef:1] [1:  See Jackie Gardina, Let the Small Changes Begin: President Obama, Executive Power and the Don’t Ask Don’t Tell,” 18 B.U. PUB INT. L. J. 237 (2009).] 

Professor Jackie Gardina

Before the Executive Branch can take action it must ensure that it has the power to do so. The source of that power resides in two places – the Constitution and statute. The limits on that power also exist in two places – legal limits and political limits. At times it is difficult to distinguish between the two. Is the President refusing to act unilaterally because it is legally restricted or politically unpalatable? Understanding how to navigate between those two barriers is key to achieving change through the Executive Branch. The military’s policy prohibiting gay and lesbian members of the armed services from serving openly provides a helpful backdrop to discuss the availability and limits of Executive power.  

[bookmark: FNRF25345819995][bookmark: FNRF26345819995][bookmark: FNRF28345819995][bookmark: FNRF29345819995]History taught us two lessons on the subject of Executive action in the realm of military issues: first, it is difficult for the Executive to unilaterally act if the military opposes it. The military's vociferous opposition to open service led to the passage of Don’t Ask Don’t Tell originally. Thus, President Obama had to work to build consensus within the Pentagon before seeking to repeal the current statute and codify open service. Second, contrary to the narrative that has emerged from the Clinton experience, the Executive Branch could act unilaterally to improve the lives of gays and lesbians currently serving in the military pending the repeal of the statute. Through one memorandum, President Clinton altered the Pentagon's approach to gays in the military. President Obama had the power to do the same. 

[bookmark: sp_999_3][bookmark: SDU_3][bookmark: FNRF30345819995][bookmark: sp_102264_241][bookmark: SDU_241][bookmark: FNRF31345819995][bookmark: FNRF32345819995][bookmark: FNRF33345819995][bookmark: FNRF34345819995]Before 1993, a Department of Defense (DoD) policy declared homosexuality incompatible with military service, and any service member perceived to be lesbian or gay was discharged. But during the 1992 presidential campaign, then-candidate Clinton vowed to “lift the ban” on sexual minorities serving in the military. Because the ban was merely a DoD policy, the Executive had the authority to change it without congressional approval. President Clinton's plan was not unprecedented; President Truman used an Executive Order to racially integrate the military in 1948 and, although it met with opposition both within and outside of the military, the change was ultimately accepted. When President Clinton took office, he instructed Les Aspin, his Secretary of Defense, to review the DoD's policy and draft an order ending discrimination on the basis of sexual orientation in the armed forces. 

[bookmark: FNRF35345819995][bookmark: FNRF36345819995][bookmark: FNRF37345819995][bookmark: FNRF38345819995][bookmark: FNRF40345819995]But President Clinton's directive to Secretary Aspin created significant and vocal opposition among the Joint Chiefs of Staff and certain members of Congress. Senator Nunn, then-Chair of the Senate Armed Services Committee, and other opponents to open service immediately mobilized to block President Clinton's efforts. Senator Nunn's Committee heard over nine days of testimony in which a parade of military personnel came forward to testify that open service would interfere with the proper functioning of the military. Both the Chairman of the Joint Chiefs of Staff, General Colin Powell, and the Vice Chairman, Admiral David Jeremiah, testified that they opposed President Clinton's proposal. The House Armed Services Committee heard similar testimony, including statements from one retired Marine officer who referred to homosexuals as “walking depositories of disease,” and insisted that open service would “virtually destroy the Marine Corps.” 

[bookmark: sp_102264_242][bookmark: SDU_242][bookmark: FNRF41345819995][bookmark: FNRF42345819995][bookmark: FNRF43345819995][bookmark: FNRF44345819995][bookmark: FNRF45345819995]Congress eventually blocked President Clinton's efforts to allow for open service in the 1994 National Defense Authorization Act. The statute closely tracks (if not outright copies) the military's previous policy. The congressional findings set forth in the statute mirror statements contained in DoD directives. The statutory definitions of homosexuality and homosexual acts replicate the definitions originally adopted by the DoD. The conduct identified as mandating discharge in the statute mimics the basis of discharge under the previous policy, including available defenses. Congress essentially codified the military policy with no substantive changes.
[bookmark: sp_999_4][bookmark: SDU_4]
[bookmark: FNRF46345819995][bookmark: FNRF47345819995][bookmark: FNRF48345819995][bookmark: FNRF49345819995]Relying heavily on the testimony of military officials, Congress declared that the presence of openly gay and lesbian individuals would interfere with unit cohesion, something deemed essential to a properly functioning military. No military official or civilian witness testified that gay and lesbian members were incapable of performing their duties. To the contrary, witnesses recognized that gay and lesbian individuals had served capably and with distinction. Instead, Congress relied on statements that the presence of openly gay and lesbian individuals would make heterosexual members of the unit uncomfortable. 

[bookmark: FNRF50345819995][bookmark: FNRF51345819995][bookmark: FNRF52345819995][bookmark: sp_102264_243][bookmark: SDU_243][bookmark: FNRF53345819995][bookmark: FNRF54345819995][bookmark: FNRF55345819995]Based on this discomfort, Congress mandated that a member of the armed forces be separated from service if the member “engaged in, attempted to engage in, or solicited another to engage in a homosexual act”; if the member “stated that he or she is a homosexual or bisexual, or words to that effect”; or if “the member has married or attempted to marry a person known to be of the same biological sex.” Congress went on to define “homosexual” as a person who exhibits even a “propensity” to engage in a homosexual act. “Homosexual act” was defined as including “any bodily contact . . . between members of the same sex . . . which a reasonable person would understand to demonstrate a propensity or intent” to “satisfy[] sexual desires.” A member need not have actually engaged in a homosexual act to be subject to discharge; he or she needed only to exhibit a “propensity” to engage in such conduct. And despite its unofficial title--Don't Ask Don't Tell--Congress did not prohibit the military from asking a service member about his or her sexual orientation, it only prohibited a service member from “telling” about it. But Congress did not flesh out the details, instead providing the Secretary of Defense with the authority to develop the procedures and to delineate the necessary findings for investigations and discharge. 

[bookmark: FNRF56345819995][bookmark: FNRF57345819995]President Clinton, however, did alter the Pentagon's conduct in relation to gays and lesbians serving in the military. While Congress was conducting hearings, Secretary Aspin declared that sexual orientation was not a bar to service entry or continued service and that applicants for military service could not be asked or required to reveal their sexual orientation. President Clinton put the “don't ask” in the Don't Ask Don't Tell statute. But Secretary Aspin's memorandum does not represent the only change in the DoD's position on gays and lesbians serving in the military. President Clinton also issued an executive order prohibiting the military from denying security clearances to members of the armed forces because of their sexual orientation. The Deputy Secretary of Defense then issued a memorandum stating that any information about “homosexual orientation or conduct” discovered during a security clearance investigation could not be used by the military departments in discharge proceedings.
 
[bookmark: sp_999_5][bookmark: SDU_5][bookmark: FNRF59345819995][bookmark: FNRF60345819995][bookmark: sp_102264_244][bookmark: SDU_244][bookmark: FNRF62345819995][bookmark: FNRF63345819995][bookmark: FNRF64345819995][bookmark: FNRF65345819995][bookmark: FNRF66345819995][bookmark: FNRF67345819995][bookmark: FNRF68345819995]President Obama had the opportunity to do the same and in a vastly different social and political landscape. At the time he was elected, a CNN poll found that 81 percent of Americans were in favor of allowing gays and lesbians to serve openly, compared to only 44 percent in 1993. Polls also show that almost half of junior enlisted personnel support lifting the ban, and that three quarters are personally comfortable with gays and lesbians. More than 100 retired generals and admirals signed a letter advocating for open service, while a bill in Congress seeking to overturn the ban has accumulated over 140 co-sponsors in the House. Even Sam Nunn and General Powell, originally vocal opponents to open service, have suggested it may be appropriate to “take another look” at the law. At the 2008 Democratic National Convention, the Democratic Party included repeal of Don't Ask Don't Tell in its platform for the first time. There was also growing anecdotal evidence that the ban actually interferes with, rather than promotes, unit cohesion. Moreover, we knew the costs of Don't Ask Don't Tell. The law had undermined both national security and conservative fiscal values by discharging over 12,500 service members, some in areas of critical need such as Arabic linguists and medical professionals, and costing taxpayers nearly half a billion dollars. 

[bookmark: FNRF69345819995][bookmark: FNRF70345819995][bookmark: sp_102264_245][bookmark: SDU_245][bookmark: FNRF71345819995]While President Obama arguably had the constitutional authority to lift the ban in the absence of the Pentagon's acquiescence, he was unlikely to do so. In contrast to President Clinton, President Obama had explicitly stated that he would seek consensus before taking any action. In a September 2008 interview, President Obama declared, “I want to make sure when we reverse ‘Don't Ask, Don't Tell,’ its gone through a process and we've built consensus . . . so that it works.” After Representative Ellen Tauscher introduced a bill to repeal the law on March 2, 2009, the White House stated that “The President supports changing Don't Ask Don't Tell,” and further that “[a]s part of a long standing pledge, he has also begun consulting closely with Secretary Gates and Chairman Mullen so that this change is done in a sensible way that strengthens our armed forces and our national security.” 

[bookmark: FNRF72345819995][bookmark: FNRF73345819995]President Obama did not need to lift the ban to improve the lives of those serving in the shadow of the statute. As will be discussed more fully below, he had the power to amend the existing DoD policies and practices to provide some relief to gay and lesbian service members without contradicting congressional mandates or undermining the stated policy objective of protecting unit cohesion. The amendments required no dramatic changes to the military's operations, and because he would be acting within congressionally mandated parameters, President Obama would avoid the constitutional and political controversy that marred President Clinton's first months in office.

[bookmark: sp_999_12][bookmark: SDU_12][bookmark: FNRF162345819995][bookmark: FNRF163345819995]Because he could act quickly and unilaterally, President Obama was in the best position to provide interim relief to gay and lesbian service members pending congressional action. He had both the constitutional and statutory authority to act, as well as growing political support for a review of the current statute and implementing regulations. In addition to a decision to oppose certiorari in Cook v. Gates and Witt v. Air Force, he had the power to take a number of other actions that would have an even broader impact and significantly improve the lives of those serving under the ban.

[bookmark: FNRF164345819995][bookmark: FNRF165345819995][bookmark: FNRF166345819995][bookmark: sp_102264_256][bookmark: SDU_256]As a constitutional matter, President Obama has the authority to alter the implementation of Don't Ask Don't Tell. Article II, § 2 of the Constitution identifies the President as the “Commander in Chief of the Army and Navy of the United States.” The Supreme Court has stated unequivocally that the President has the prerogative to establish rules and regulations for the armed forces. President Lincoln relied upon this authority when he issued General Order 100, a code establishing formal guidelines for the Union Army's treatment of Confederate soldiers, as did President Truman when he issued the Executive Order integrating the military. 

[bookmark: FNRF168345819995][bookmark: FNRF169345819995][bookmark: FNRF170345819995][bookmark: FNRF171345819995]But President Obama didn’t need to rely on constitutional authority alone to effect change. The Executive may also exercise whatever authority Congress provides within a specific statute. Congress also has the constitutional authority to establish rules regulating the military, and it can delegate that authority to the Executive. The Supreme Court has recognized Congress' ability to share its power to regulate the armed forces, and has additionally noted that “it would be contrary to the respect owed the President as Commander in Chief to hold that he may not be given wide discretion and authority” in this area. Presidents have often relied on a combination of constitutional and statutory authority to justify their conduct in military affairs.
 
[bookmark: sp_999_13][bookmark: SDU_13][bookmark: FNRF173345819995][bookmark: FNRF175345819995]Congress had delegated to the Secretary of Defense the authority to develop the regulations necessary to implement Don't Ask Don't Tell. The Pentagon, and by implication the Executive, had significant statutory authority to determine how best to approach the application of the law in the military setting. Using this authority, the DoD had issued directives to the military departments that prescribe the initiation of an investigation, the discharge hearing process, and further define certain terms left ambiguous in the statute. 

[bookmark: sp_102264_257][bookmark: SDU_257][bookmark: citeas((Cite_as:_18_B.U._Pub._Int._L.J._][bookmark: FNRF176345819995][bookmark: FNRF177345819995][bookmark: FNRF178345819995][bookmark: FNRF179345819995][bookmark: FNRF180345819995][bookmark: FNRF181345819995][bookmark: FNRF182345819995]This statutory authority, however, did not include the ability to allow gays and lesbians to serve openly. To lift the ban unilaterally, President Obama would need to rely solely on his Commander in Chief power. Such a move would not be unprecedented. Both Presidents Truman and Clinton issued Executive Orders that addressed discriminatory practices in the military without explicit statutory authority to do so. Neither order, however, directly contradicted an express congressional mandate. As Justice Jackson explained in his oft-cited Youngstown concurrence, the Executive's power is at its “lowest ebb” when he is acting contrary to a congressional directive. While President Obama certainly could make an argument that national security requires a suspension of all discharges--especially in critical need areas such as linguists or medical professionals--it is doubtful that he would take such an extraordinary step. Moreover, the action would be temporary, lasting only as long as national security required.
 
But President Obama had the power to make significant change by simply amending the existing DoD directives. And he did. In February 2010, Secretary Robert Gates announced that the Pentagon had amended the Don’t Ask Don’t Tell regulations so that they could be implemented “more humanely.”  The changes had a dramatic effect. In the two years between Secretary Gates’ announcement and repeal -- the military discharged only one servicemember under Don’t Ask Don’t Tell.

On December 22, 2010, President Obama signed into law the “Don’t Ask Don’t Tell Repeal Act of 2010.”  The Act provided for repeal of Don’t Ask Don’t Tell only after statutorily prescribed actions occurred. Specifically, 10 U.S.C. § 654 would be stricken from the U.S. Code 60 days after “[t]he President transmits to the congressional defense committees a written certification, signed by the President, the Secretary of Defense, and the Chairman of the Joint Chiefs of Staff” stating that they had considered the report of the Comprehensive Working Group; that the Department of Defense had prepared the necessary policies and regulations to implement repeal; and the implementation of necessary policies and regulations “[wa]s consistent with the standards of military readiness, military effectiveness, unit cohesion, and recruiting and retention of the Armed Forces.” 

On July 22, 2011, President Obama, then Secretary of Defense Leon Panetta, then Chairman of the Joint Chiefs of Staff Admiral Michael Mullen and each service branch chief transmitted to Congress the required certification.  Sixty days later, on September 20, 2011, Don’t Ask Don’t Tell was repealed.

Unfortunately, the Act did not explicitly prohibit discrimination based on sexual orientation nor did it ensure equal access to military benefits for gay and lesbian service members and their families. It simply repealed 10 U.S.C. §654 and returned to the Executive Branch the authority to regulate certain personnel matters. In short, Congress returned to the Executive Branch and the DoD, the power to regulate the service of gay and lesbian members of the armed forces and their families. We are back where we started.

Executive Action: The EEOC Efforts To Work On Behalf of Populations 
Excluded from Title VII Protection 

William R. Tamayo
Regional Attorney, US EEOC, San Francisco

[bookmark: _GoBack]The following is an excerpt from a speech Mr. Tamayo gave at USF about the EEOC efforts to protect immigrant workers even though they were not explicitly covered under Title VII. Like the LGBT community, immigrants were not part of the discussion when Civil Rights Act of 1964 was passed.

[bookmark: Document1zzB9350248906][bookmark: Document1zzB12350248906]While employed at the Asian Law Caucus, I was one of several attorneys who represented Alicia Castrejon, the plaintiff-intervenor, in EEOC v. Tortilleria La Mejor, a pregnancy discrimination case in which the employer argued that, because Ms. Castrejon had been undocumented at the time of hire, she was not protected by Title VII  since the Immigration Reform and Control Act of 1986 (“IRCA”) barred the hiring of undocumented workers. I had the privilege to litigate this case with Jack and other EEOC lawyers from 1987 to 1991. Fortunately, the federal court in Fresno, California agreed with the plaintiffs and held Title VII covered undocumented workers despite the IRCA. 

 I have been asked this evening to describe how the EEOC continues to represent immigrant workers in an extremely challenging climate of xenophobia. It is a challenge getting immigrant communities to trust us and to believe that we will help them with their problems. Many perceive the government as untrustworthy, ineffective, and frankly, part of the problem. Many come from countries where seeking help from the government may be unheard of or suicidal. But in the true spirit of international human rights, the EEOC is a government agency whose principal mission is to investigate, litigate, and eradicate employment discrimination and vindicate the civil rights of victims. As a former deportation defense and political asylum lawyer, this work serves as a continuation of my international human rights practice, and the breadth of our work reminds me to maintain this perspective.

I speak tonight as an EEOC Regional Attorney whose office has dealt with many workers from the Philippines, Bangladesh, Nepal, and China in the Commonwealth of the Northern Mariana Islands; Africans in Hawaii; thousands of Asians, Latinos, and indigenous Mexicans in the Northwest and in California; and now potentially Somalis, Salvadorans, Mexicans, and Koreans in Alaska. But this is not surprising.

According to the International Organization for Migration, nearly 200 million people have left their homelands to seek work in other countries. The United Nations High Commissioner for Refugees announced that forty-two million displaced people roam the globe because of wars, famine, destruction, and persecution. The trafficking of thousands of men, women, and children from Eastern Europe, Africa, Asia, and Latin America has escalated to become the twenty-first century slave trade.

[bookmark: Document1zzB19350248906]There are some twelve million undocumented people in the United States, of which eight million are in the workforce. These workers do not leave, in part, because the United States has made it harder for them to re-enter. Consequently, they are a permanent part of the cultural and economic life of communities and definitely have rights in the workplace. 

[bookmark: Document1zzB25350248906]I was a comic book junkie as a kid, and I find it ironic that many of those today who advocate for tough immigration restrictions during their youth had, as their hero, Superman--an “illegal alien” who entered without inspection, who claimed to be born in Smallville, USA, who attended public schools, who worked without authorization, who obtained a driver's license under the alias “Clark Kent,” and who claimed to have been “found abandoned on a farm” by Jonathan and Martha Kent. This begs the question: why were they not arrested for harboring an illegal alien who lay in swaddling clothes in a rocket ship? Superman--an illegal alien who could fly in and out of the United States without presenting a visa or passport while claiming that he stood for truth, justice, and the American way. Since he was drawn as a white male wearing an aerobic outfit of blue tights and red shorts, instead of a dark man with baggy pants and a flannel shirt standing on a corner looking for work, probable cause to arrest never became an issue and, therefore, he never had to marry Lois Lane. 

[bookmark: Document1zzB29350248906]All kidding aside, this issue is complex, and it is only in this complexity that we can discuss defending this vulnerable population's rights in the twenty-first century. For most of this country's history, it was perfectly legal for an employer to sexually harass an employee and fire her if she complained about it; it was legal to deny a job to a black man simply because he was black; it was legal to fire a person who could not speak English, even if she did the job for years without incident; and it was legal to prevent a Muslim from praying during work breaks or from wearing a hijab. Title VII of the Civil Rights Act of 1964 prohibits these practices. Thus, its passage was a revolutionary victory for the civil rights movement. Moreover, it continues to be a powerful tool for the government, for employees, and for other advocates of civil rights. But not until 1967 was age discrimination outlawed under federal law, and not until 1992 was discrimination based on disability prohibited in the private sector. 

[bookmark: Document1zzB33350248906]       The civil rights movement also led to the passage of the Immigration Act of 1965. That Act undid the racist 1924 National Origins Act, which had virtually limited all immigration to the United States from around the world except from Western Europe. Under the 1924 law, for example, Great Britain had only two percent of the world's population, yet it was given forty-three percent of the immigrating visas. 

[bookmark: Document1zzB34350248906]The Immigration Act of 1965 was also revolutionary and an aberration when placed against the nation's history of racist immigration laws. President Lyndon Johnson and Congress realized that a nation that espoused civil rights should no longer further racism through its immigration laws. 

[bookmark: Document1zzB36350248906][bookmark: Document1zzB38350248906][bookmark: Document1zzB44350248906]California is often perceived as being culturally diverse, innovative, and cutting edge. Many immigrants have come and made their fortunes while making contributions in academia, science, sports, politics, business, the arts, body building, and even in state government. However, we must not forget that California is the birthplace of the Chinese Exclusion Act of 1882 ]--a law that was extended indefinitely after the Statue of Liberty was dedicated in 1886  to welcome western European immigrants. As Professor of Law Bill Hing says, “It's no accident that the Statue of Liberty faces Europe and has her back to Asia and Latin America.” Ironically, Lady Liberty, with broken shackles at her feet, was a gift from France to the United States for ending the Civil War and slavery. Yet, racism continued to drive U.S. immigration policy. Although the Chinese Exclusion Act was repealed in 1943, the Immigration Act of 1924 allowed a quota of only 105 visas to China. 

[bookmark: Document1zzB50350248906] California is the birthplace of the Gentlemen's Agreement of 1907, which limited Japanese immigration; the birthplace of the Tydings-McDuffie Act of 1934 (Philippine Independence Act of 1934), which, inter alia, limited Filipino immigration to fifty visas per year; and the birthplace of the anti-miscegenation laws which barred Filipinos from marrying white women at a time when the ratio of Filipino men to Filipino women was fourteen to one. California is also the birthplace of the World War II internment of 120,000 Japanese Americans, and of the Chinese confession program of the 1950s, which led to the deportation of many long-time residents. This helps explain why, in 2009, while persons of Asian descent are over fifty percent of the world's population, they are approximately only five percent of the U.S. population  --a statistical disparity created by clear racial intent.

[bookmark: Document1zzB56350248906][bookmark: Document1zzB59350248906] California was the site of mass deportations of Mexicans and U.S. citizens of Mexican descent without any due process in the 1930s; a site of the slave-like “bracero” program, which exploited Mexican farm workers for over twenty years and built the multi-billion dollar agricultural industry; the site of immigration roundups of the 1950s, dubbed “Operation Wetback”; and the site of immigration raids of 1982, dubbed “Operation Jobs,” which were ultimately found unconstitutional by the federal court in San Francisco. California's Proposition 187, which sought to ban undocumented aliens from public services and schools, illustrated how the state in 1994 was deeply fractured as white voters overwhelmingly supported Proposition 187, while Blacks, Latinos, and Asians resoundingly voted against it despite baiting from some sectors who blamed the high unemployment rate of African Americans on Asian and Latino immigrants. Yet, Black unemployment has always been twice that of white unemployment throughout U.S. history, and of the approximately 80,000-plus charges the EEOC receives annually--and we received over 95,000 in 2008 alone--over thirty-five percent are race discrimination charges filed largely by African Americans with the main form of discrimination being termination from jobs not dominated by immigrants. 

[bookmark: Document1zzB62350248906]The EEOC continues to litigate cases of racial discrimination against Blacks-- harassment that includes hangmen's nooses, the most vile racial slurs, and planned terminations of Black employees on Martin Luther King, Jr.'s birthday. Last year, my office settled a case for $2.5 million on behalf of a Black avionics technician--a Gulf War veteran--who had been harassed, threatened with lynching, and retaliated against by his co-workers and supervisors at Lockheed Martin in Kaneohe, Hawaii; Jacksonville, Florida; Whidbey Island, Washington; and Greenville, South Carolina. 

[bookmark: Document1zzB63350248906][bookmark: Document1zzB66350248906] In 1999, EEOC made it a national priority to assist low-wage workers, particularly immigrant workers, because of their vulnerability. In Monterey County, California, we have filed several cases alleging sexual harassment against farm worker women. Ten years ago in February, my office announced the settlement of EEOC v. Tanimura & Antle, a case in which Blanca Alfaro, a native of El Salvador and single mother, told us that she was forced to have sex with the hiring official at the beginning of two different seasons in Yuma, Arizona and in Salinas, California in order to pick crops and put food on the table for her three-year-old daughter. After she protested further harassment, she was fired. Her story was consistent with the stories we heard from farm worker advocates about the commonly occurring sexual assaults of farm workers by male supervisors and co-workers. Women farm workers described workplaces as “fields de calzon” or “fields of panties” or the “Green Motel” because women were raped there by supervisors. After months of negotiation, the largest lettuce grower in the world paid $1.855 million dollars to Blanca Alfaro and a class of women who had been harassed. That settlement resulted in the EEOC receiving hundreds of sexual harassment and other discrimination charges from farm workers against various agricultural employers, sending shockwaves in an industry long ignored by the EEOC. Since then, we have recovered millions of dollars for these victims. 

Soon after, other EEOC offices around the country were similarly announcing six-figure and seven-figure dollar settlements for immigrant workers. We obtained notable settlements for Chinese, Filipino, Nepalese, and Bangladeshi contract workers in the Commonwealth of the Northern Mariana Islands, Haitian workers in Florida, $2.4 million for harassed Latino university workers in San Antonio, $2.1 million for Filipino nurses on H-1 visas paid far less than U.S.-born white nurses in a Kansas City suburb, and $1 million for Latinas sexually harassed at a food processing plant in Maryland. In Phoenix, the EEOC obtained a $3 million judgment on behalf of Latinas who were sexually harassed and threatened with termination and deportation for complaining. And in 2005, my office obtained a $1 million jury verdict after a six-week trial in federal court in Fresno, California for a Spanish-speaking farm worker who had been brutally raped in the fields by her supervisor at gunpoint and retaliated against at Harris Farms in Coalinga. But a telling situation that illustrates part of the challenge occurred when one juror commended our team for doing a good job but added, “these people (the charging party and fourteen Spanish-speaking witnesses) have got to learn English.” Further, a 2008 study by Texas Tech University's Rawls College of Business confirmed that Spanish speakers who relied on a translator during court testimony were fifteen percent less likely to obtain a jury verdict that exceeded their last settlement offer than were English speakers. The authors concluded that the lower civil awards are a result of juror bias, rather than a misunderstanding of the plaintiff's testimony as translators were found to be accurate.

[bookmark: Document1zzB75350248906]Late one night in 2000, I received a disturbing call from the Iowa Coalition Against Domestic Violence telling me that several Mexican women had been trafficked into the United States to work in the poultry plants of DeCoster Farms. These women were repeatedly raped by co-workers and supervisors and had little recourse as they were threatened with termination and deportation if they complained. The EEOC promptly sent a team of investigators to Iowa. But the victims were scared to cooperate with the federal investigation since they had also been threatened with physical harm, including more rapes, if they cooperated. The EEOC quickly filed papers for a preliminary injunction to stop the retaliation so we could investigate. After months of investigation and negotiations, the EEOC announced a $1.525 million settlement in September 2002. Then EEOC Chair Cari Dominguez stated, “Protecting immigrant workers from illegal discrimination has been, and will continue to be, a priority for the EEOC.” 

[bookmark: Document1zzB77350248906][bookmark: Document1zzB79350248906]In late 2006, we announced a nearly $350,000 settlement in a sexual harassment case of three Latinas employed at a Bay Area Kentucky Fried Chicken franchise. That same fall, my office filed four cases, including one against Sizzler Restaurants, for the explicitly targeted harassment of Mexican women by non-Mexican men. The Sizzler case, which involved threats of violence combined with propositions for sex, settled for $300,000 in 2008. In those cases, Latinas were targeted as “Mexican bitches only good for sex,” physically and verbally harassed on a constant basis and/or told “go back to where you came from if you don't like it.” Soon after these filings, I described these phenomena as the “Legacy of Little Latin Lupe Lu” and the “Intersection of Sexual and National Origin Harassment,” and asked, “When sexual assault in the workplace is rationalized or minimized by ‘racialized patriotism,’ what do we do?” 

[bookmark: Document1zzB83350248906] Fortunately, in the ongoing struggle against sexual harassment of low-wage workers--especially in the fields and the service industry--we have developed critical and indispensable partnerships with the Esperanza Project of the Southern Poverty Law Center, California Rural Legal Assistance, National Sexual Violence Resource Center, ACLU Women's Project, Oregon Law Center, Northwest Justice Project, Organizacion en California de Lideres Campesinas, and many other similar organizations. They are effectively the “eyes and ears” of the EEOC. They understand that in the disparity of power that governs sexual assault, the disparity in the workplace between employer and employees and between supervisor and victim is perhaps at its greatest. The federal government, through the EEOC, helps alter that severe imbalance and give victims a fighting chance. 

[bookmark: Document1zzB84350248906]Last December, our office announced the $1.68 million settlement against a Bakersfield area grower that refused to hire women to work in the vineyards, despite hiring these women's brothers and husbands. Ironically, these women stated that they wanted to work side-by-side with their male relatives because that protected them from sexual harassment in the fields.

[bookmark: Document1zzB85350248906]Post-9/11 events pose additional challenges to the EEOC. Because of the 9/11 backlash resulting in hate crimes and employment discrimination against persons of Muslim faith and/or Middle Eastern, Arab, or South Asian descent, EEOC had to reach out to these affected communities. Post-9/11 events also spurred an aura of distrust for governmental agencies. It was admittedly awkward to walk into a Fresno, California mosque soon after the attacks on 9/11 and say that, “I'm with the federal government and I'm here to help you.” Since 9/11, one thousand related charges of discrimination have been filed with termination and harassment being the main actions. We at the EEOC know these Muslim and Middle Eastern communities viewed the government with much suspicion, because they perceived the USA Patriot Act  and law enforcement practices as reflective of racial profiling and intense scrutiny without protections. Our acknowledgment of this perception was critical in gaining their trust and cooperation to fight discrimination.

 In 2003, my office announced a $1.11 million settlement on behalf of four Pakistani-Muslims severely harassed at Stockton Steel for years. A stunned Muslim lawyer from Chicago called me screaming with joy and told me that he could not believe that the federal governmentwould stand up for Muslims in the post-9/11 era, let alone obtain a million dollar settlement.

[bookmark: Document1zzB89350248906][bookmark: Document1zzB91350248906] In 2004, my office announced a $550,000 settlement for Afghan-Muslim finance workers at Barber Dodge in Vallejo and Fairfield Toyota who were harassed for months in early 2001 and called “terrorists,” “friends of Bin Laden,” and various slurs just after the bombing of the U.S.S. Cole in December 2000 in Yemen. Our New York District Office filed suit against a Massachusetts museum, which fired a Muslim security guard just days after 9/11 and weeks after he had received a promotion. That same office announced a $525,000 settlement against the Plaza Hotel and Fairmont Hotel and Resorts, Inc. in a case where employees were called offensive and derogatory names related to the 9/11 terrorist attacks based on being Muslim, Arab, and/or South Asian. In 2006, the EEOC Phoenix District Office obtained a $287,640 jury award against Alamo Rent-A-Car, which had fired a Muslim employee just weeks after 9/11 when she refused to remove her scarf during Ramadan and noted that before 9/11 she had been allowed to wear it. And, as a result of our outreach, prosecutions, and recovery of millions of dollars for these victims, the American Arab Anti-Discrimination Committee presented its “Friend in Government” award to the EEOC in October 2004, praising our efforts and reaffirming our partnership. 

A further illustration of the challenges in representing immigrant workers is the U.S. Supreme Court's holding in Hoffman Plastic Compounds, Inc. v. NLRB (“Hoffman Plastics”), that the National Labor Relations Board had no authority to award back pay to an undocumented worker terminated for engaging in protected activity. Soon after, several management counsel argued that undocumented workers are not entitled to any remedies, or put more bluntly, if an undocumented worker is raped by her supervisor or terminated for refusing to have sex, she cannot receive a dime from the company.

       In Rivera v. NIBCO, Inc., a national origin termination case arising from Fresno, California on behalf of terminated Latino and Asian workers, defense counsel sought the status of the charging parties in deposition. The workers' lawyers fought back and the district court issued a protective order barring those questions. The Ninth Circuit upheld the order and stated that (1) litigation discovery was not the place to find immigration status information, including place of birth, since employers had the duty to get that information at hiring, and (2) a chilling effect on employees who pursued their claims and undermined the civil rights laws would result if these questions were allowed. The court also noted that it is highly questionable whether Hoffman Plastics' interpretation of the Board's authority under the NLRA is even applicable in a Title VII proceeding in which the federal judge has wide latitude. More importantly, the court also pointed out that employers have a “perverse incentive to ignore immigration laws at the time of hiring but insist upon their enforcement when their employees complain,” and consequently, courts must step in to protect immigrant workers.

[bookmark: Document1zzB97350248906][bookmark: Document1zzB98350248906][bookmark: Document1zzB100350248906]The New York EEOC office obtained a protective order against immigration status questions during subsequent litigation by citing NIBCO, while the San Francisco office was granted a motion in limine to prevent immigration status questions of the Spanish-speaking witnesses in the Harris Farms trial. The Chicago EEOC office obtained protective orders barring the defendant from having an employee fill out an I-9 in the middle of litigation or obtain other immigration status information. The District Court in Minnesota noted that no case law supported extending Hoffman Plastics beyond back pay and reinstatement, and raised doubt about its applicability in Title VII cases. 

[bookmark: Document1zzB101350248906]In EEOC v. Queen's Medical Center  in Honolulu, my office alleged the hospital took steps to deport a staff doctor from Sri Lanka after he complained about national origin discrimination. The hospital's lawyer wrote a letter to Immigration and Naturalization Services (four years after the doctor was hired) alleging discrepancies in the immigration sponsorship papers, and the hospital terminated the doctor. The timing was too coincidental. Our office sued and obtained $150,000 for the federal retaliation claim, and the doctor resolved his state claims for undisclosed amounts.

In 2006, in EEOC v. John Pickle Company, our Dallas District Office obtained a $1.24 million judgment in a trafficking case involving Indian immigrants in Oklahoma who were harassed, given subhuman housing conditions, threatened with deportation if they complained, denied their pay, and effectively enslaved until churchgoers referred them to the authorities. That same year, the Los Angeles District Office obtained a one million dollar settlement against Trans-Bay Steel in a major national origin discrimination case that involved slavery and human trafficking. And in 2007, the Citizenship & Immigration Services included the EEOC as an agency that can certify whether an undocumented person is assisting law enforcement when a criminal act such as sexual assault is involved, which then makes that person eligible for a U-Visa--this allows her to remain in the country legally. As these examples demonstrate, my office and the EEOC as a whole want to make sure that immigration law, immigration status, and immigration officers are not weapons in the arsenal of an unscrupulous employer, and that a worker can pursue her federal civil rights claims.

The U.S. population is over 300 million now, and it is estimated that, in 2050, it will be over 400 million. That growth will be caused by an additional three million Whites, twenty-five million Blacks, twenty-five million Asians, and eighty-six million Latinos. Former San Antonio mayor and former Secretary of Housing and Urban Development, Henry Cisneros, recently stated the American future will represent a major demographic shift, but in order to benefit from the diversity, Americans must believe that the future is bright and understand that within that diversity is rich talent. He added, “The best days are still ahead when we unleash all the talent, and America is an incubator of talent.” It is futile to demonize and deny rights to those who pick the crops we eat, perform the jobs that we refuse, or even potentially save our lives.

For the immigrant workers who clean our homes, who take care of our kids, who take care of our parents, who pick the crops that feed our families, who work in the slaughterhouses and poultry plants, who build our homes, or who clean our offices, these are very difficult times. They struggle to make ends meet, but they also struggle to reconcile their important contributions to society with the retaliation, threats, and harassment they receive in the public and at work.

Unfortunately, our nation's legacy of racism has been woven into every generation's debate about immigration policy. From the nation's founding until today, many individuals express their racist beliefs under the guise of patriotism, while others have justified their supposed patriotism through racist fears. For Asians and Latinos, the nation's immigration history and present employment discrimination are inseparable; our history is filled with virulent and violent acts committed upon people of color because of their skin color, race, national origin, and foreign-born status.

Many in the Mexican-American community cannot forget the pain and tragedy of the bracero program, which created wealth, but also subjected their communities to raids.

 Many Asians will not, and cannot, forget that their families remain literally divided by the Pacific Ocean because of past racial quotas and current immigration quotas.

And for all these reasons, we must remain vigilant because many still attempt to revert back to the “good old days” when citizens and employers could discriminate and retaliate without fear.

To my friends in the management bar, I encourage you to make sure you give the supervisors and managers the proper advice. Remind them not to retaliate. Remind them of the valuable contributions that immigrant workers have made and the dangers of stereotyping. Remind them that California's top industries -- high-tech, agriculture, and service/tourism --have been highly dependent on immigrant labor in order to produce billions in profits.

To those of you who, like the EEOC, work to protect individuals' civil rights, I encourage you to represent immigrant workers and gain the necessary cultural and linguistic competencies. I have often said that to be an immigrant rights advocate you need a lot of compassion, fearlessness, an internationalist spirit, and a little craziness. After all, when you advocate for immigrants and refugees, you represent a sector of society that often is non-White, non-citizen, non-English speaking, that cannot vote, that has little money, that is unorganized, that has some of the worst paying jobs, and that often live in fear of deportation, and, if deported, may face poverty and/or persecution in their homelands. If that is not enough, it is also a sector of society that is collectively blamed for everything--drugs, disease, terrorism, crime, unemployment, pollution, and countless other problems. And yet we constantly hear that we Americans pride ourselves as a nation of immigrants. Consequently, civil rights advocates operate at this intersection of competing perceptions, or rather, in this vortex of value-based schizophrenia. No wonder we sometimes go crazy.

[bookmark: Document1zzB108350248906]But we must always “keep our eyes on the prize.” All immigrants are covered by Title VII and the federal laws against discrimination. Because of their vulnerability, there is always a strong temptation for employers to use and abuse them, and to retaliate and intimidate them when they assert their rights under law. The Ninth Circuit noted that it is primarily in the industries that knowingly hire immigrants where companies raise the specter of deportation to keep them from complaining and to cut off their lawsuits. 

 All of our actions as advocates determine whether immigrant children will be fed, whether the rent will be paid, whether there will be clothes for the young ones, whether the rapes will stop in the fields, and whether workers can fight for their rights without fear of deportation. The legal arguments have real faces and lives behind them. The stakes are very high. Poverty and discrimination can drive people to insanity or drive them to fight against all odds.

Let me end by noting that every day, millions of people roam the globe, sail the oceans, swim the rivers, climb mountains, venture through jungles, crawl across dangerous deserts, or fly through the skies to seek freedom to escape such horrors as genital mutilation, torture, rape, incarceration, and forced sterilization, or to flee oppression and poverty and seek new opportunities. They leave their homes and families to share brilliant ideas, innovations, and technologies that improve the lives of their fellow human beings. They cross our borders and enter our airports with hopes of opportunity and fairness. Our task as civil rights-minded lawyers will be to meet the various challenges associated with helping our underrepresented immigrant community while always ensuring that our values of equality and fairness are present in our work. Deep down inside, we all believe profoundly in the American dream and in Dr. Martin Luther King's dream, and so we at the EEOC work days and sometimes nights so that workers do not have to experience the nightmares of family separation, poverty, harassment, exploitation, and discrimination.

As Dr. King said, “We may all come here on different ships, but we're in the same boat today.” And our best days as a nation are ahead of us when we respect the diversity of talent, and when we respect the civil rights of individuals.


