
WINDSOR,  DOMA  AND  STATE  TAXATION  OF  FRINGE  BENEFITS  
  

Marc  Purintun  
Hunton  &  Williams  LLP  
951  E.  Byrd  Street  

Richmond,  Virginia    23219  
(804)  788-7295  

mpurintun@hunton.com    
  

Introduction  
  
On  June  26,  2013,  in  United  States  v.  Windsor,  133  S.  Ct.  2675  (2013),  the  Supreme  Court  of  the  
United  State  struck  down  section  3  of   the  Defense  of  Marriage  Act  (“DOMA”),  which  defines  
the  terms  “marriage”  and  “spouse”  to  exclude  married  same-sex  couples  for  all  federal  purposes.    
Subsequently,   the   Internal   Revenue   Service   (“IRS”)   issued   guidance   that,   for   all   federal   tax  
purposes,  the  IRS  will  recognize  all  legal  marriages  as  determined  by  the  laws  of  the  jurisdiction  
in  which   the  marriage  was  celebrated   (the  “State  of  Celebration  Rule”).     Accordingly,  married  
same-sex  couples  were  required  to  file  their  2013  federal  income  tax  returns  in  the  same  manner  
as  all  other  married  taxpayers,   i.e.,  either  married  filing  jointly  or  married  filing  separately.      In  
addition,  the  IRS  clarified  that  a  same-sex  spouse  is  a  “spouse”  for  purposes  of  certain  exclusions  
from  income  for  fringe  benefits  provided  by  an  employer  to  an  employee’s  spouse.  
  
In  response,  many  states   that  have  statutory  or  constitutional  prohibitions  on  the  recognition  of  
the   marriages   of   same-sex   couples   (“Non-Recognition   States”)   and   state   income   taxes   issued  
guidance   requiring   same-sex  couple  who   file   their   federal   returns   as  married   to   file   their   state  
income  tax  returns  as  single.    In  general,  such  guidance  addressed  only  the  tax  filing  issues  and  
the  allocation  of  the  federal  adjusted  gross  income  (“AGI”)  determined  on  the  married  same-sex  
couple’s  federal  return  between  the  two  individuals  for  purposes  of  filing  their  state  income  tax  
return.      
  
To   date,   only   four   states1   have   issued   guidance   on   the   tax   treatment   of   otherwise   excludible  
fringe  benefits  provided  by  an  employer  to  an  employee’s  same-sex  spouse.    I  selected  Ohio  as  a  
representative   sample   of   these   four  Non-Recognition  States.     Thus,   the  Ohio   income   tax   code  
and  the  Ohio  Tax  Commissioner’s  guidance  will  be  the  focus  of  my  analysis.    This  paper  seeks  
to   address   the   question  of  whether   there   is   a   legal   basis   for  Ohio,   and   other  Non-Recognition  
States,   to   require  employers   to   impute   income  and  withhold  additional  state   income  tax  on   the  
value  of  fringe  benefits  provided  to  an  employee’s  same-sex  spouse.  
  

Conclusions  
  
Based   on   my   review   of   the   relevant   Ohio   income   tax   and   withholding   statutes,   as   well   as  
published   guidance   post-Windsor,   I   believe   there   is   no   statutory   basis,   and   no   plausible  
constitutional   argument,   for  Ohio   to   tax   employer-provided   fringe   benefits   that   are   excludible  

                                                                                                  
1  Nebraska  ,  North  Carolina,  Ohio  and  Wisconsin  
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from  income  under  the  Internal  Revenue  Code  of  1986,  as  amended,  (the  “Code”)  and  thus  not  
included  in  a  taxpayer’s  federal  AGI.      
  
Notwithstanding   Ohio’s   guidance   that   specifically   requires   employers   to   impute   additional  
income   and  withhold   additional   state   income   taxes   on   the   value   of   such   fringe   benefits,  Ohio  
does  not  have  a  mechanism  for   including  such  additional   income  on  a  state   taxpayer’s   taxable  
income  return  and,  thus,  should  eventually  refund  the  excess  withholding  when  a  return  is  filed.  
  

Background  
  

a.   Federal  Tax  Treatment  of  Employer-Provided  Fringe  Benefits  
  
In   general,   all   compensation,   both   cash   and   benefits,   provided   in   exchange   for   services   to   an  
employee  by  an  employer  is  includible  in  the  employee’s  federal  taxable  income  unless  there  is  a  
specific   exception   in   the   Code.      In   addition,   to   the   extent   such   compensation   is   considered  
wages,   as   defined   by   the  Code,   each   employer   is   required   to  withhold   applicable   income   and  
employment  taxes.  
  
One  of  the  Code’s  exceptions  to  this  general  rule  is  that  the  value  of  certain  employer-provided  
fringe   benefits   is   excludible   from   an   employee’s   income   if   such   benefits   are   provided   to   the  
employee,  the  employee’s  spouse  or  the  employee’s  dependents  as  defined  in  Code  section  152.    
Such  benefits  include  group  health  coverage,  tuition  reimbursements,  health  and  dependent  care  
flexible  spending  arrangements,  group  term  life  insurance  and  other  benefits,  whether  provided  
by  the  employer  or  paid  for  on  a  pre-tax  basis  by  an  employee  through  an  employer-sponsored  
cafeteria  plan.  
  
Under  DOMA  prior  to  Windsor,  a  same-sex  spouse  was  not  considered  a  taxpayer’s  spouse  for  
purposes  of  these  income  tax  exclusions.    For  purposes  of  the  fringe  benefit  exclusions,  however,  
a  Code  section  152  dependent  can  include  an  employee’s  same-sex  spouse  or  domestic  partner  if  
the  same-sex  spouse  or  domestic  partner  resides  in  the  same  household  with  the  employee  and  
receives  more  than  50%  of  his  or  her  support  from  the  employee.  
  
As   a   result   of   DOMA,   employers   who   provided   fringe   benefits   to   an   employee’s   same-sex  
spouse  (or  domestic  partner2)  were  required  to  impute  additional  income  to  the  employee  equal  
to  the  fair  market  value  of  such  benefits  unless  the  employee  could  certify  to  the  employer  that  
his   or   her   spouse   (or   domestic   partner)   was   also   a   dependent.      Additional   income   and  
employment  taxes  were  withheld  on  such  imputed  income.    Generally,  the  imputed  income  was  
reported  in  box  1,  wages,  tips  and  other  compensation,  of  the  employee’s  IRS  Form  W-2,  as  well  
as  boxes  3,  Social  Security  wages,  box  5,  Medicare  wages,  box  16,  state  wages,  and  box  18,  local  
wages.3  
                                                                                                  

2   Included   in   the  post-Windsor   guidance   from   the   IRS  was   an  FAQ  on   the   status  of   registered  domestic  
partners  and  civil  union  partners.    In  general,  the  IRS  has  determined  that  the  term  “spouse”  includes  only  married  
individuals  and  does  not  apply  to  other  state-recognized  relationships  such  as  registered  domestic  partners.      

  
3   It   is   important   to   note   that   the   determination   of   whether   a   benefit   is   includible   or   excludible   from   an  

employee’s  wages  is  generally  made  by  the  employer.    If  the  employer  erroneously  imputes  income  on  the  value  of  
an  excludible  benefit,  that  amount  will  be  included  as  wages  in  Boxes  1,  3,  5,  16  and  18  of  the  employee’s  W-2  and  
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The  Windsor   decision   requires   that   the   federal   government   recognize   the   legal   marriages   of  
same-sex  couples.    In  response,  the  Executive  Branch  of  the  federal  government  has  issued  new  
regulations  and  policies  to  include  such  marriages.    Generally,  the  new  guidance  provides  that  a  
marriage  will  be   recognized  by   the  federal  government  based  on   the  State  of  Celebration  Rule  
rather  than  the  laws  of  the  state  in  which  the  couple  currently  reside.  
  
On  August  29,  2013,  the  Internal  Revenue  Service  issued  Revenue  Ruling  2013-17  to  clarify  that  
for   all   purposes   of   the  Code   and   Treasury  Regulations   all   legal  marriages  will   be   recognized  
based   on   the  State   of  Celebration  Rule.     The  Revenue  Ruling   further   provides   that   employers  
could  cease  imputing  income  for  fringe  benefits  provided  to  an  employee’s  same-sex  spouse  or  
the   spouse’s   dependent   children.4      Subsequent   IRS  guidance   provided   information   on   how   an  
employer  that  previously  imputed  income  for  such  benefits  in  2013  could  adjust  prior  quarterly  
wage  withholding  and  provided  that,  for  the  2013  tax  year  and  following,  the  wages  reported  in  
boxes  1,  3  and  5  of  an  employee’s  Form  W-2  should  not  include  imputed  income  for  excludible  
fringe  benefits  provided  to  the  employee’s  same-sex  spouse.  
  
b.   State  Income  Tax  Treatment  in  Non-Recognition  States  
  
While  most  Non-Recognition   States  with   a   state   income   tax   issued   guidance   on   how  married  
same-sex  couples  should  file  their  state  income  tax  returns,  to  date,  all  but  four  such  states  (Ohio,  
Nebraska,  North  Carolina  and  Wisconsin)  remained  silent  on  whether  fringe  benefits  provided  to  
an  employee’s  same-sex  spouse  are  excludible  from  income  for  state  income  tax  purposes.    See  
Exhibit  I  -  State  Income  Tax  Withholding  and  Reporting  for  Same-Sex  Spouse  Fringe  Benefits.  
  
One  possible  reason  for  the  silence  on  this  issue  is  that  35  of  the  41  states  with  a  state  income  tax    
conform   to   the   federal   Code   (“Conformity   States”)   either   by   adopting   federal   definitions   as   a  
starting  point  for  calculating  taxable  income  or  by  basing  state  taxable  income  on  federal  AGI.    
Twenty-nine   of   the   Conformity   States   start   with   a   taxpayer’s   federal   AGI   and   modify   the  
taxpayer’s  AGI  by  adding  statutorily  specified   items  of   income  and  subtracting  other  specified  
types  of   income   to  determine   state   taxable   income.      In   essence,   then,   these  Conformity  States  
have  given  over  to  the  federal  government  most  of  the  policy  decisions  involved  in  determining  
what  is  taxable  income.    Unless  the  state  statute  specifically  modifies  federal  AGI  to  include  or  
exclude  a   specific   item  of   income,   that   item  will  be   included  or  excluded   for   state   income   tax  
purposes  as  determined  under  the  Code  and  Treasury  Regulations.  
  
Because  a  taxpayer’s  federal  AGI  begins  with  the  value  reported  in  box  1  of  his  or  her  IRS  Form  
W-2,  after  Windsor,   the  taxpayer’s  federal  AGI  will  not  include  imputed  income  for  excludible  
fringe   benefits   provided   by   an   employer   to   the   taxpayer’s   same-sex   spouse.      The   income   tax  
codes   of   most   Conformity   States   do   not   include   provisions   for   determining   whether   fringe  
benefits   are   includible   or   excludible   from   state   taxable   income,   relying   instead   on   the   policy  

                                                                                                                                                                                                                                                                                                                          
additional  income  and  employment  taxes  will  be  withheld.    Unless  the  employee  recognizes  the  error  and  requests  a  
corrected  W-2,  the  additional  income  will  be  included  in  the  employee’s  federal  and  state  AGI.      

  
4  For  purposes  of  the  applicable  income  exclusions,  a  spouse’s  children  are  the  stepchildren  of  the  

employee  and  are  considered  the  employee’s  dependents.  
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decisions  of   the  U.S.  Congress  to  determine  which  employer-provided  benefits  are  taxable  and  
which  are  not.      In   the  absence  of  state   income  tax  statutes  specifically  addressing   the  state   tax  
treatment  of  compensatory  fringe  benefits,   it   is  not  surprising  that  most  state   taxing  authorities  
have  not  addressed  the  issue  of  whether  such  benefits  provided  to  a  same-sex  spouse  are  taxable.  
  
For   this   reason,   it   is   noteworthy   that   four   Non-Recognition   States   have   issued   guidance  
requiring,   for   state   income   tax   purposes,   that   employers   impute   income   for   fringe   benefits  
provided  to  an  employee’s  same-sex  spouse.5    See  Guidance  included  as  Exhibits  II,  III,  IV  and  
V.  
  
The   final   section  of   this  paper  will   focus  on   the   interplay  of  Ohio’s   income   tax  provisions,   its  
constitution,  its  guidance  and  its  tax  forms.  
  

Ohio’s  Effort  to  Tax  Benefits  Provided  to  an  
Employee’s  Same-Sex  Spouse  and  the  Spouse’s  Dependent  Children  

  
a.   Ohio’s  Income  Tax  Provisions  

  
Section   5747.01   of   the   Revised   Code   of   Ohio   (the   “Revised   Code”)   provides   a   definition   of  
“adjusted  gross  income”  or  “Ohio  adjusted  gross  income”  that   is  subject   to  state   income  taxes.    
The   definition   is   based   on   federal  AGI  modified   by   31   enumerated   additions   and   deductions.    
None  of  the  enumerated  statutory  modifications  adds  income  with  respect  to  employer-provided  
fringe  benefits  otherwise  excludible  under  the  Code  and  thus  not  included  in  federal  AGI.6  
  
Section   5747.06   of   the   Revised   Code   provides   that   an   employer   making   payments   of   any  
compensation   to   an   employee   shall   deduct   “an   amount   substantially   equivalent   to   the   tax  
reasonably   estimated   to   be   due   from   the   employee   .   .   .   with   respect   to   the   amount   of   such  
compensation   included   in   the   employee’s   adjusted   gross   income   during   the   calendar   year.”    
Nothing   in   section   5747.06,   however,   provides   for   additional   deductions   if   the   employer-
provided  compensation,  excludible  under  the  Code,  is  a  fringe  benefit  provided  to  an  employee’s  
same  or  opposite-sex  spouse.  

                                                                                                  
5  Four  other  Non-Recognition  States  (Georgia,  Kentucky,  Louisiana,  and  Oklahoma)  have  not  specifically  

addressed  this  issue,  but  the  guidance  they  administratively  provided  to  their  taxpayers  requires  those  taxpayers  to  
determine  their  federal  AGI  and,  therefore,  their  state  AGI  as  it  would  have  been    determined  under  the  Code  but  for  
the  Windsor  decision  and  subsequent  IRS  guidance.  

  
6  Ohio’s  income  tax  statute  actually  expands  the  scope  of  excludible  employer-provided  fringe  benefits  for  

purposes  of  Ohio  taxable  income.    Section  5747.01(A)(11)(c)  of  the  Revised  Code    specifically  excludes  from  Ohio  
taxable  income  amounts  “not  otherwise  deducted  or  excluded  in  computing  federal  or  Ohio  adjusted  gross  income,  
any  amount  included  in  federal  adjusted  gross  income  under  section  105  or  not  excluded  under  section  106  of  the  
Internal  Revenue  Code  solely  because  it  relates  to  an  accident  and  health  plan  for  a  person  who  otherwise  would  be  
a  “qualifying  relative”  and  thus  a  “dependent”  under  section  152  of  the  Internal  Revenue  Code  but  for  the  fact  that  
the   person   fails   to   meet   the   income   and   support   limitations   under   section   152(d)(1)(B)   and   (C)   of   the   Internal  
Revenue  Code.”    Thus,  group  health  benefits  provided  by  an  employer  for  an  employee’s  domestic  partner  may  be  
excludible   as   benefits   provided   to   a   dependent   if   the  domestic   partner   is   a  member  of   the   employee’s   household  
without  satisfying  the  support  test  of  Code  section  152(d)(1)(C).    As  noted  above,  such  benefits  are  excludible  from  
income  for  federal  tax  purposes  only  if  the  employee  provides  more  than  50%  of  the  dependent’s  support  for  the  tax  
year.  
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b.   Ohio’s  Constitution  

Article  XV  §11  of  the  Ohio  Constitution  provides:    

Marriage.  

Only   a   union   between  one  man   and   one  woman  may  be   a  marriage   valid   in   or  
recognized  by   this  state  and   its  political  subdivisions.  This  state  and   its  political  
subdivisions   shall   not   create   or   recognize   a   legal   status   for   relationships   of  
unmarried   individuals   that   intends   to   approximate   the   design,   qualities,  
significance  or  effect  of  marriage.  

This  section  was  added  to  the  Ohio  Constitution  by  voter  referendum  in  2004.    The  first  sentence  
of   the   section   prohibits   the   state   of   Ohio   and   its   political   subdivisions   from   recognizing   a  
marriage  other  than  a  “union  between  one  man  and  one  woman.”  

The  provisions  of  Ohio’s  Revised  Code  define  Ohio  AGI  by  incorporating  federal  AGI  without  
reference   to   the  marital   status   of   the   taxpayer,   the   taxpayer’s   spouse   or   dependents.      In   other  
words,   Ohio’s   income   tax   applies   to   an   amount,   Ohio   AGI,   not   the   specific   items   of  
compensation   (including   benefits)   and   other   income   upon   which   federal   AGI   is   based.      It   is  
difficult   to   see   how   recognizing   a   dollar   amount   on   line   37   of   a   taxpayer’s   Form   1040,   i.e.¸  
federal  AGI,  is  a  recognition  of  the  taxpayer’s  marriage.  

Absent  references  to  the  Code  sections  that  exclude  from  income  fringe  benefits  provided  by  an  
employer   to   an   employee’s   spouse,   the   Revised   Code’s   incorporation   by   reference   of   federal  
AGI  does  not  appear  sufficient  in  and  of  itself  to  implicate  the  Ohio  Constitution’s  prohibition  on  
the  recognition  of  marriages  by  same-sex  couples.  

c.   Ohio’s  Guidance  

On   November   14,   2013,   Joseph   W.   Testa,   Tax   Commissioner   of   Ohio,   issued   Employer  
Withholding   Information   Release,   EW   2013-11   (the   “Release”)   (Exhibit   II).      The   Release  
provides   that   under   the   Code   certain   employer-provided   fringe   benefits   are   excluded   from   an  
employee’s  income  if  provided  to  the  employee’s  spouse  and  dependents.    The  Release  describes  
the  Windsor   decision   and   subsequent   IRS   guidance   that   expands   the   definition   of   spouse   to  
include   same-sex   spouses.      Then,   notwithstanding   the   specific   statutory   provisions   of   the  
Revised  Code’s  definition  of  Ohio  AGI  or  the  fact  that  such  definition  contains  no  provisions  for  
taxing  fringe  benefits  provided  by  an  employer  to  an  employee  that  are  excludible  from  income  
under  the  Code,  the  Release  provides  the  following  “Ohio  Guidance:”  
  

Under  Article  XV  §11  of  the  Ohio  Constitution,  Ohio  does  not  recognize  
marriage   between   persons   of   the   same   gender.      Accordingly,   Ohio  
employer  withholding  taxes  shall  be  determined  based  on  the  taxable  gross  
earnings  amount  of  each  employee  as  if  it  was  calculated  in  a  manner  that  
does  not   recognize   same-gendered  marriages.     Employers  must   therefore  
treat  benefits  provided   to   the  same-gender  spouses  of  employees  and   the  
dependent  children  of   those  spouses  as   imputed  income  for  Ohio  income  
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and  school  district  income  tax  employer  withholding  purposes.    Employers  
shall   determine   employees’   Ohio   taxable   gross   earnings   amounts   in   a  
manner  consistent  with  this  guidance  and  report  these  amounts  on  box  16  
of  federal  Form  W-2.    These  amounts  must  also  be  used  in  determining  the  
employer’s  liability  for  withheld  income  and  school  district  income  tax.  

  
In  essence,  Ohio’s  Tax  Commissioner  is  asserting  that  the  Ohio  Constitution  compels  the  state  to  
impose   an   extra-statutory   tax   on   excludible   fringe   benefits   in   order   to   avoid   recognizing   the  
marriage  of  a  taxpayer  with  a  same-sex  spouse.    In  making  this  leap  from  Ohio  AGI,  the  basis  of  
the   income   tax   withholding   for   Ohio   employers,   the   Tax   Commissioner   disregards   the   plain  
language  of  the  statutory  scheme,  assumes  that  the  Ohio  Constitution  is  somehow  implicated  and  
imposes   additional   taxes   on   fringe   benefits   the   Ohio   legislature   has   chosen   not   to   tax.      As  
justification  for  this  extra-statutory  tax,  the  Tax  Commissioner  merely  cites  the  fact  that  Ohio’s  
Constitution  does  not   recognize  marriages  of   same-sex  couples.     Without  having  access   to   the  
legal   analysis   upon   which   the   Tax   Commissioner   presumably   relied,   it   is   not   possible   to  
determine  whether  the  Tax  Commissioner’s  conclusion  is  correct  or  even  legal.  
  
d.   Ohio  has  No  Mechanism  for  Retaining  the  Additional  Tax  Imposed  by  the  Guidance  

  
In  the  long  run,  however,  the  additional  imputed  income  required  by  the  Tax  Commissioner  may  
not  change   the   taxable   income  of   the  affected   taxpayers.     The  Release   requires   that  employers  
must   determine   an   employee’s   Ohio   “taxable   gross   earning   in   a   manner   consistent   with   this  
guidance  and  report   these  amounts  on  box  16  of   the  federal  Form  W-2.”     The  Ohio   Individual  
Income  Tax  Return,  form  IT  1040  (Exhibit  VI)  does  not  reference  the  amount  reported  as  “state  
wages”  in  box  16.    This  is  so  because,  consistent  with  the  statutory  scheme,  “Ohio  adjusted  gross  
income”   starts  with   federal  AGI.     Thus,   line  1  of   form   IT  1040   is   the   taxpayer’s   federal  AGI  
from  IRS  Form  1040  or  Ohio  form  IT  S  (a  form  created  for  married  same-sex  couples  who  are  
required   to   file  as   single   in  Ohio   that   such  married   taxpayers  use   to  divide   the  components  of  
their  joint  federal  AGI,  see  Exhibit  VII).    The  statutory  modifications  are  added  and  deducted  on  
Schedule  A  of  the  Form  IT  1040.  
  
The  instructions  to  Form  IT  10407  are  also  silent  with  respect   to  amounts   reported  on  Box  16.    
The  Instructions  include  detailed  filing  requirements  for  completing  Schedule  IT  S,  but  make  no  
mention  of  an  adjustment  to  include  additional  income  reported  in  Box  16.  
  
Without  a  mechanism  for  including  the  additional  imputed  income  from  Box  16,  the  final  taxable  
income   reported   on   line   3   of   form   IT   1040   will   not   include   such   amounts.      To   the   extent  
additional   taxes  were  withheld  by  an  employer  with  respect   to  this  (literally)  excluded  income,  
the   excess   withholding   will   increase   the   taxpayer’s   refund   or   reduce   the   amount   of   taxes  
otherwise  due  from  the  taxpayer.  
  

                                                                                                  
7  Available  at  

http://www.tax.ohio.gov/Portals/0/forms/ohio_individual/individual/2013/PIT_IT1040_Booklet.pdf  

http://www.tax.ohio.gov/Portals/0/forms/ohio_individual/individual/2013/PIT_IT1040_Booklet.pdf
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Implications  of  Ohio’s  Tax  Scheme  
  
The   fact   that  Ohio   has   no  mechanism   for   retaining   the   excess  withholding   does   not  mean   the  
affected   taxpayers  and   their  employers  are  unaffected.     The  direct   result  of  Ohio’s  guidance   is  
that  each  pay  period  throughout  the  year  many  married  same-sex  couples  in  Ohio  will  have  less  
take-home  pay.    Ohio  holds  such  excess  amounts  interest  free  for  months.    Only  after  overpaying  
taxes  for  months  and  submitting  to  the  demeaning  process  of  filing  an  Ohio  tax  return  as  “single”  
can  an  affected  taxpayer  obtain  a  return  of  the  excess  withholding.  

Likewise,   employers   must   treat   a   subset   of   their   employees   differently   than   other   married  
employees   and  differently   than   they   treat   such  employees   for   federal   income  and  employment  
tax  purposes.    Affected  employers  must  determine  the  amount  of  income  to  impute  based  on  the  
fair   market   value   of   the   employer-paid   portion   of   otherwise-excludible   fringe   benefits.    
Moreover,  such  employers  may  need  to  create  new  payroll  systems  to  withhold  and  report  taxes  
on  imputed  income  for  otherwise  excludible  fringe  benefits.  

It  is  difficult  to  imagine  why  a  state  would  be  so  careless  in  implementing  its  tax  policy.    Some  
might  argue  that  it  is  gross  negligence  to  impose  additional  taxes  on  a  select  group  of  taxpayers  
without  any  statutory  basis  or  any  articulated  reason  why  the  Ohio  Constitution  is  implicated  by  
a   taxpayer’s   required  use  of  his  or  her   federal  AGI.      In   this  context,   the   fact   that  Ohio  has  no  
mechanism  for   retaining  such  excess   taxes   it   is   requiring  employers   to  withhold  could   suggest  
callous   indifference   or   malice.      A   federal   district   court   judge   has   ruled   that   Ohio’s   ban   on  
recognition  of   legally  married  same-sex  couples  violates   the  Equal  Protection  and  Due  Process  
Clauses   of   the   Fourteenth  Amendment   of   the  United   States  Constitution.      This   decision   is   on  
appeal   to   the   Sixth   Circuit   Court   of   Appeals.      Ohio   has   argued   it   has   a   rational   basis   for  
disregarding  the  marriages  of  same-sex  couples.    With  respect  to  this  tax  scheme,  Ohio’s  actions  
appear  less  like  actions  required  to  protect  “traditional  marriage”  and  more  like  animus  towards  
same-sex  couples  who  had  the  temerity  to  get  married  in  another  jurisdiction.  

  

  

  

  

  

  

  

  

The  views  and  opinions  expressed  in  this  paper  are  those  of  the  author  and  do  not  necessarily  reflect  the  
views  and  opinions  of  the  author’s  employer.    
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STATE  INCOME  TAX  WITHHOLDING  AND    
REPORTING  FOR  SAME-SEX  SPOUSE  FRINGE  BENEFITS  

(As  of  June  2,  2014)  

  
States  with  No  Income  Tax  on  Wages  –  No  issue.   Alaska,  Florida,  Nevada,  South  

Dakota,  Texas,  Washington,  
Wyoming,  New  Hampshire,  and  
Tennessee  (the  last  two  tax  interest  
and  dividend  income  only)  

States  with  Income  Tax  on  Wages  that  Recognize  

Marriages  of  Same-sex  Couples–  Fringe  benefits  provided  
by  an  employer  to  the  same-sex  spouse  of  an  employee  
should  not  be  taxable  in  these  states.  

California,  Connecticut,  Delaware,  
District  of  Columbia,  Hawaii,  Illinois,  
Iowa,  Maine,  Maryland,  
Massachusetts,  Minnesota,  New  
Hampshire,  New  Jersey,  New  Mexico,  
New  York,  Pennsylvania,  Oregon,1  
Rhode  Island,  and  Vermont  

States  Recognizing  Out-Of-State  Marriages  of  Same-sex  

Couples  for  Tax  Filing  Purposes  –  Fringe  benefits  provided  
by  an  employer  to  the  same-sex  spouse  of  an  employee  
should  not  be  taxable  in  these  states.  

Colorado,  Missouri,  and  Utah2  

Non-Recognition  States  (with  income  tax  system  that  

“conforms”  with  federal  tax  system)  that  have  not  issued  

guidance  on  tax  treatment  of  same-sex  spouse  benefits  –  

Because  state  income  tax  is  calculated  using  Federal  adjusted  
gross  income  (which  will  not  include  imputed  income  for  
coverage  of  an  employee’s  same-sex  spouse)  and  these  states  
generally  follow  the  Federal  withholding  rules,  it  appears  
that  state  income  tax  withholding  and  reporting  on  the  
imputed  cost  of  fringe  benefits  provided  to  a  same-sex  
spouse  should  not  be  required  at  this  point  in  these  states.  

Alabama,3  Arizona,4  Idaho,5  Indiana,6  
Kansas,7  Michigan,8  Montana,9  North  
Dakota,10  South  Carolina,11  
Virginia,12  and  West  Virginia13  
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Non-Recognition  States  (with  income  tax  system  that  

“conforms”  with  federal  tax  system)  that  have  issued    

guidance  suggesting  inclusion  of  imputed  income  for  

fringe  benefits  provided  to  an  employee’s  same-sex  spouse  

–  These  states  have  issued  guidance  stating  either  that  (a)  for  
state  income  tax  filings,  Federal  adjusted  gross  income  
should  be  recalculated  to  include  imputed  income  for  same-
sex  spouse  health  benefits,  or  (b)  state  income  tax  filings  
should  be  based  on  Federal  adjusted  gross  income  that  would  
have  been  provided  prior  to  the  issuance  of  IRS  Revenue  
Ruling  2013  -17  (which  suggests  that  imputed  income  for  
such  benefits  should  be  included).  
As  a  result,  in  the  absence  of  other  guidance,  it  appears  that  
employers  may  want  to  impute  income  for  state  withholding  
and  reporting  purposes  to  the  extent  they  would  like  to  avoid  
any  state  tax  compliance  concerns  in  these  states.        

Georgia,14  Kentucky,15  Louisiana,16  
and  Oklahoma17  

Non-Recognition  States  (with  income  tax  system  that  

“conforms”  with  federal  tax  system)  that  have  issued  

guidance  requiring  inclusion  of  imputed  income  for  fringe  

benefits  provided  to  an  employee’s  same-sex  spouse  –  
These  states  have  provided  guidance  requiring  that  
employers  impute  income  on  health  benefits  provided  to  
same-sex  spouses  for  withholding  and/or  reporting  purposes.      

As  a  result,  it  appears  that,  until  further  guidance  is  issued,  
employers  should  impute  income  for  state  income  tax  
purposes  to  the  extent  they  want  to  ensure  that  they  are  
compliant  with  the  withholding  and  reporting  rules  in  these  
states.  

Nebraska,18  North  Carolina,19  Ohio,20  
and  Wisconsin21    

Non-Recognition  States  (with  income  tax  system  that  does  

not  “conform”  with  federal  tax  system)  –  It  appears  that  
separate  state  income  tax  withholding  and  reporting  for  the  
cost  of  same-sex  spouse  benefits  should  be  done  in  these  
states.    

Arkansas22  and  Mississippi    

  
  

                                                                                                  
1  Oregon:    On  May  19,  2014  a  judge  in  Oregon  overturned  the  state’s  same-sex  marriage  ban  and  did  not  stay  the  
decision,  permitting  the  state  to  begin  issuing  marriage  licenses.  On  May  29,  the  National  Organization  for  Marriage  
filed  an  application  with  the  United  States  Supreme  Court  to  stay  the  decision  and  permit  it  to  appeal.  
2  Utah:    Guidance  on  joint  filing  of  Utah  tax  returns  is  limited  to  filings  for  2013  only.  In  December  2013  a  judge  
ruled  Utah’s  ban  on  same-sex  marriages  unconstitutional.  The  ruling  was  stayed  pending  appeal  on  January  6,  2014.    
In  April  2014  a  judge  decided  that  the  state  must  recognize  marriages  performed  in  December  2013  and  January  
2014  before  the  stay.  
3  Alabama:    “Same-‐sex  couples  who  file  a  joint  federal  income  tax  return  must  allocate  the  federal  income  tax  
liability  shown  on  the  couple’s  joint  federal  return  to  each  individual,  based  on  the  ratio  of  the  individual’s  separate  
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federal  adjusted  gross  income  (AGI)  to  the  combined  federal  AGI.”  http://revenue.alabama.gov/incometax/Tax-
Guidance.pdf.  
4  Arizona:    “Each  taxpayer  will  determine  his  or  her  share  of  the  federal  adjusted  gross  income  reported  on  their  
joint  federal  income  tax  return.  Each  taxpayer  will  use  his  or  her  share  of  the  amounts  to  complete  his  or  her  Arizona  
individual  income  tax  return.  Only  one  Arizona  Schedule  S  is  to  be  completed  by  the  couple;;  and  a  copy  of  Arizona  
Schedule  S  must  be  attached  to  each  taxpayer’s  Arizona  individual  income  tax  return”  (see  instructions  to  Schedule  
S).  http://www.azdor.gov/News/tabid/74/newsid530/476/A-New-2012-Individual-Income-Tax-Form-is-now-
Available-For-Same-Sex-Couples-That-File-A-Joint-Federal-Tax-Return-To-Determine-Their-Starting-Point-For-
Their-Arizona-Single-Returns-/Default.aspx.  
5  Idaho:    “Recompute  your  federal  income  tax  return  as  if  you  had  used  either  the  single  (or  head  of  household,  if  
qualified)  filing  status.”  http://tax.idaho.gov/forms/EIN00046_11-22-2013.pdf,  at  5.  In  May  2014,  a  judge  
overturned  Idaho’s  ban  on  same-sex  marriage;;  the  decision  is  stayed  pending  appeal.  
6  Indiana:    “In  order  to  calculate  Indiana  income  tax  liability,  same-sex  spouses  who  file  federal  returns  with  a  
married  filing  status  must  each  complete  a  “sample”  federal  return  (IRS  Form  1040),  entering  information  as  if  
single.”  http://www.in.gov/dor/4895.htm.  
7  Kansas:    “Same-sex  individuals  who  file  a  joint  federal  income  tax  return  must  complete  a  worksheet  that  will  be  
available  at  www.ksrevenue.org  to  show  the  amount  of  income  as  reported  on  the  joint  federal  return  that  is  
allocable  to  each  individual,  and  determines  the  federal  adjusted  gross  income  to  be  used  by  each  individual  for  
Kansas  tax  purposes.”  http://www.ksrevenue.org/taxnotices/notice13-18.pdf.      
8  Michigan:    “Each  individual  who  has  income  attributable  to  Michigan  and  who  has  filed  a  joint  return  with  the  
IRS  as  a  same-sex  couple  must  separately  report  adjusted  gross  income  (AGI)  for  Michigan  income  tax  as  a  single  
filer.  Each  individual  must  recalculate  their  federal  adjusted  gross  income  as  if  they  had  filed  a  single  federal  
return.”  http://www.michigan.gov/documents/taxes/DOMAnotice_434103_7.pdf.    In  March  2014,  a  judge  ruled  
Michigan’s  ban  on  same-sex  marriage  unconstitutional;;  the  decision  is  stayed  pending  an  appeal.  
9  Montana:    https://revenue.mt.gov/Portals/9/committees/Revenue_Transportation/2013-
2014/october/Discussion_of_Same_Sex_Marriage.pdf  (pertains  to  filing  status  only).  
10  North  Dakota:    “If  the  individuals  file  a  joint  federal  income  tax  return,  they  must  complete  Schedule  ND-1S,  
Allocation  of  Income  by  Same-Sex  Individuals  Filing  a  Joint  Federal  Return.  This  is  a  supplemental  schedule  to  
Form  ND-1  on  which  the  individuals  will  determine  their  separate  shares  of  the  adjusted  gross  income  and  taxable  
income  amounts  reported  on  their  joint  federal  income  tax  return.”  
http://www.nd.gov/tax/indincome/pubs/guide/same-sexmarriageguideline.pdf?20131223172303.    
11  South  Carolina:    “To  prepare  Form  SC  1040,  each  individual  must  first  prepare  a  “separate”  federal  income  tax  
return  for  South  Carolina  purposes  only  (pro  forma  federal  income  tax  return)  using  a  filing  status  of  single  or  head  
of  household  and  complete  it  as  though  the  individual  is  not  married.”  
http://www.sctax.org/NR/rdonlyres/EFB2ADDB-503F-4504-B2E6-868FAACC14FA/0/RR141.pdf.  
12  Virginia:    “Because  the  computation  of  an  individual’s  Virginia  taxable  income  begins  with  his  or  her  federal  
adjusted  gross  income  (“FAGI”)  pursuant  to  Va.  Code  §  58.1-322,  affected  individuals  must  create  pro  forma  
federal  returns  using  a  filing  status  of  either  “single”  or  “head  of  household”  and  must  account  for  expenses  and  
other  factors  on  a  separate  basis.  The  recalculated  FAGI  and  other  tax  attributes  from  the  pro  forma  federal  return  
must  then  be  used  when  filing  the  single  Virginia  income  tax  return  to  determine  Virginia  taxable  income.”  
http://www.tax.virginia.gov/Documents/TB_13-13_DOMA.pdf.    In  February  2014,  a  judge  ruled  Virginia’s  ban  on  
same-sex  marriage  unconstitutional;;  the  decision  is  stayed  pending  an  appeal.  
13  West  Virginia:    “When  a  joint  federal  return  is  filed  pursuant  to  Internal  Revenue  Service  Rule  2013-17,  each  
individual  is  required  to  file  a  West  Virginia  State  return  (IT-140)  claiming  “single”  as  the  filing  status.  Each  
individual  must  compute  the  adjusted  gross  income  separately  as  if  the  federal  adjusted  gross  income  of  each  had  
been  determined  on  separately  filed  returns.”    http://www.state.wv.us/taxrev/forms/2013/it140.forms-and-
instructions.pdf,  at  16.  
14  Georgia:      “For  Georgia  purposes,  recompute  Federal  Adjusted  Gross  Income  (including  adjustments  such  as  
imputed  income  on  employer-provided  health  insurance,  etc.  that  would  be  required  federally  if  the  person  was  
single)  and  itemized  deductions  (if  applicable)  as  if  the  person  had  filed  a  single  Federal  return.”    
https://etax.dor.ga.gov/TaxLawandPolicy/DOMA_bulletin_10-25-2013.pdf.      
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15  Kentucky:    “Each  taxpayer  must  provide  the  same  federal  income  tax  information  on  the  Kentucky  state  return  
that  would  have  been  provided  prior  to  the  issuance  of  IRS  Revenue  Ruling  2013-17,  2013–38  I.R.B.  201  (August  
30,  2013).”  http://revenue.ky.gov/NR/rdonlyres/9BA15C3D-34CC-45FE-BFB6-
0D346D93BAC5/0/KYTaxAlertNov2013.pdf.    In  February  2014,  a  court  ruled  that  Kentucky  must  recognize  same-
sex  marriages  performed  in  other  states;;  the  decision  is  stayed  pending  an  appeal.  
16  Louisiana:    “If  a  taxpayer’s  federal  filing  status  of  married  filing  jointly,  married  filing  separately  or  qualifying  
widow  is  pursuant  to  IRS  Revenue  Ruling  2013-17,  the  taxpayer  must  file  a  separate  Louisiana  return  as  single,  
head  of  household  or  qualifying  widow,  as  applicable…The  taxpayer  must  provide  the  same  federal  income  tax  
information  on  the  Louisiana  State  Return  that  would  have  been  provided  prior  to  the  issuance  of  Internal  Revenue  
Service  Revenue  Ruling  2013-17.”  http://www.rev.state.la.us/forms/lawspolicies/RIB%2013-024.pdf    
17  Oklahoma:    “Taxpayers  impacted  by  this  rule  must  provide  the  same  federal  income  tax  information  on  the  
Oklahoma  state  return  that  would  have  been  provided  prior  to  the  issuance  of  the  IRS  Ruling  2013-17.”  
http://www.tax.ok.gov/upmin092713.html.    In  January  2014,  a  judge  ruled  Oklahoma’s  ban  on  same-sex  marriage  
unconstitutional;;  the  decision  is  stayed  pending  an  appeal.  
18  Nebraska:    “Because  Nebraska  does  not  recognize  a  same-sex  marriage,  employers  may  not  exclude  the  value  of  
an  employer-provided  health  insurance  plan  for  a  same-sex  spouse  from  an  employee’s  income.”  
http://www.revenue.nebraska.gov/question/same-sex_FAQ.html#ss3.    
19  North  Carolina:    Guidance  does  not  specifically  require  inclusion  of  imputed  income  for  withholding  purposes,  
but  contemplates  that  if  amounts  are  not  included  in  gross  income  during  the  taxable  year,  they  should  be  added  to  
the  federal  taxable  wages  reported  on  the  Form  W-2:    “Because  the  value  of  coverage  for  the  same-sex  spouse  is  no  
longer  included  in  federal  taxable  wages,  an  adjustment  must  be  made  to  the  federal  taxable  wages  when  preparing  
the  federal  pro  forma  return  in  determining  taxable  wages.  This  adjustment  is  made  to  include  what  would  have  
previously  been  reported  in  taxable  wages  for  federal  purposes  when  the  employee’s  spouse  was  not  recognized  as  
the  employee’s  legal  spouse.  This  additional  amount  of  taxable  wages  should  be  included  in  the  total  State  taxable  
wages  on  the  wage  and  tax  statement  (W-2)  issued  by  the  employer.  This  addition  is  required  because  North  
Carolina  does  not  recognize  same-sex  marriage  and  this  addition  results  in  the  same  taxable  wages  had  the  taxpayer  
not  been  considered  married  for  federal  purposes.  “  http://www.dornc.com/faq/ssmarriage_faq.html.    
20    Ohio:    “Ohio  employer  withholding  taxes  shall  be  determined  based  on  the  taxable  gross  earnings  amount  of  
each  employee  as  if  it  was  calculated  in  a  manner  that  does  not  recognize  same-gendered  marriages.  Employers  
must  therefore  treat  benefits  provided  to  the  same-gender  spouses  of  employees  and  the  dependent  children  of  those  
spouses  as  imputed  income  for  Ohio  income  and  school  district  income  tax  employer  withholding  purposes.  
Employers  shall  determine  employees’  Ohio  taxable  gross  earnings  amounts  in  a  manner  consistent  with  this  
guidance  and  report  these  amounts  on  box  16  of  federal  Form  W-2.  These  amounts  must  also  be  used  in  determining  
the  employer’s  liability  for  withheld  income  and  school  district  income  tax.”    
http://www.tax.ohio.gov/Portals/0/communications/information_releases/DOMA_EWH_InforRelease11142013.pdf.  
Ohio  also  has  provided  FAQs  similar  to  those  of  Nebraska  and  Wisconsin:    
http://www.tax.ohio.gov/faq/tabid/6315/Default.aspx?QuestionID=2906&AFMID=11354.      In  April  2014,  a  judge  
ruled  that  Ohio  must  recognize  same-sex  marriages  performed  out  of  state;;  the  decision  is  expected  to  be  stayed  
pending  an  appeal.    
21  Wisconsin:    “Because  Wisconsin  does  not  recognize  a  same-sex  marriage,  employers  may  not  exclude  from  
employee  income  the  value  of  an  employer-provided  health  insurance  plan  for  a  same-sex  spouse  unless  the  same-
sex  spouse  qualifies  as  a  dependent  of  the  employee.”  http://www.revenue.wi.gov/faqs/ise/samesex.html#samesex7.    
22  Arkansas:    In  May  2014  a  judge  overturned  Arkansas’  ban  on  same-sex  marriages.  The  ruling  is  stayed  pending  
an  appeal.  
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