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"Since it is now clear that spitting and biting do not pose significant risks for HIV transmission,
many believe that it is unfair to single out people with HIV for engaging in these behaviors
and [people engaging in these behaviors] should be dealt with in a consistent manner without
consideration of HIV status. Some laws criminalize consensual sexual activity between adults
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WHEN SEX IS A CRIME AND SPIT IS A DANGERGOUS WEAPON
HIV CRIMINALIZATION HURTS PUBLIC HEALTH

Since the earliest days of the HIV/AIDS epidemic, stigma has been a major obstacle to accessing care
and implementing effective HIV prevention policies." People with HIV face pre-judgment, marginaliza-
tion, discrimination and severe misunderstanding about the means and actual risk of transmission. 23

Many people with HIV internalize and accept this judgment and the perception of those with HIV as
toxic,highly infectious, or dangerous to be around. This has serious adverse ramifications for those
individuals, as well as on the broader effort to combat HIV. Widespread ignorance about the actual
routes and risks of transmission—and, in particular, the mistaken belief that transmission is likely to
occur as the result of a single sexual exposure—is driving the arrest and severe sentencing of people
with HIV in this country. In short, HIV-related stigma is both a serious public health problem and a
pressing civil liberties issue.

Stigma discourages people at risk from accessing care* —including testing for HIV—and it discourag-
es people who know they have HIV from disclosing that fact to potential sexual partners and others.®
Nothing more powerfully drives stigma than when government sanctions it through discriminatory
practices in the law or its application. This is reflected perhaps most dramatically in the criminal prose-
cutions of people with HIV who are unable to prove they disclosed their HIV-positive status to
partners prior to sexual contact.®

The ostensible purpose of these statutes is to deter HIV-positive people from putting others at risk,
but all available evidence shows that HIV criminalization does not serve its intended purpose. The
inherent problem with these laws is that they focus primarily on the existence or lack of proof of
disclosure (and on the health status of the person who has been tested for HIV), not on the nature of
the exposure, the actual level of risk present, the intent of the person with the positive HIV test or
even whether HIV was transmitted. Consequently, and as studies of the impact of these laws have
demonstrated, they do nothing to advance their supposed goals.’

Our analysis is not able to capture fully whether defendants with HIV are given fair trials. In most
cases, information about the baseline HIV status of the defendant’s sexual partner or contacts is not
available and proof of transmission to a sexual partner is generally not an element. In the reported
cases involving situations in which a sexual partner actually tests positive for HIV, little if any informa-
tion is provided about how the defendant, as opposed to another sexual partner, has been
established as the source of infection.®

News and case reports also do not typically reveal whether the truthful testimony of defendants is
given less weight because of the social stigma that attaches to the defendant’s HIV status and the
emotionally-charged allegations of betrayal within deeply intimate relationships. Nevertheless,
given many of the "facts" as found by judges or juries in these cases, there is certainly support for the
view that the testimony of defendants with HIV is often discounted. This is particularly true in cases
where conflicting testimony is from from law enforcement personnel,? such as those testifying that

they were spit upon or bitten by an HIV-positive defendant in their custody, or from the “morally
innocent” sexual partners whose trust has allegedly been betrayed by the nondisclosure of HIV status
by a sexual partner.'

Defendants also may not have adequate access to expert scientific witnesses and defense counsel may
be less than well-informed about the underlying medical and scientific issues.'" Indeed, some convic-
tions of persons with HIV appear to be the result of so-called expert testimony that is nothing more than
“junk science.” Even in cases where the defendant has well-informed and zealous counsel that seeks to
challenge and discredit these so-called experts, judges and juries are often swayed by such inaccurate
testimony because it comports with their own preconceived misconceptions about HIV transmission.

EMPIRICAL STUDIES DEMONSTRATE THE NEGATIVE
IMPACT OF HIV CRIMINALIZATION LAWS

1. There is no evidence that criminalization laws deter risky behavior.'?

2. Studies have found no differences in risky sexual behavior between residents
living in a state with a specific disclosure law compared to residents living in a state
without such a law."

3. Even when people are aware that an HIV-specific law exists in a particular state,
they usually do not understand how the law functions (e.g., types of sexual behav-

ior/activity requiring disclosure, penalty for non-disclosure, etc.).’

4. Criminalization sends the inaccurate message that attempting to avoid sexual
partners with HIV is an adequate prevention strategy.

5. HIV criminalization laws weaken the message that sexual health is the responsi-
bilty of both partners during sex and increase stigma by strengthening the culture of
blame surrounding infection.'®

6. Treatment reduces transmission risk through all routes to near-zero.

7. HIV criminalization is based on and reinforces grossly inaccurate perceptions of
the actual routes and relative risks of HIV transmission."’

For information about the Positive Justice Project,
a diverse national coalition of organizations and
individuals working to end HIV criminalization,

go to www.hivlawandpolicy.org.
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