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Justice ALITO's notion of standing will likewise enormousiy shrink the area to which "judicial censure, exercised by the
courts on fegislation, cannoi extend," ibid. For example, a bare majority of both Houses could bring into court the
assertion that the Executive's implementation of welfare programs is {co generous — a faiture that no other litigant
would have standing fo complain about. Moreover, as we indicated in Raines v. Byrd, 521 U.5.811, 828, 117 8.C¢. 2312
138 L.Ed.2d 849 (1997), if Congress can sue the Executive for the erroneous application of the law that "injures” its
power o legislate, surely the Executive can sue Congress forits erroneous adoption of an unconstitufional law that
"injures” the Execufiva's power o adminisier — or perhaps for its prolracted failure to act on one of his nominations.
The opportunities for dragging the courts inio disputes hitherio left for political resolution are endless.

Justice ALITO's dissentis correct that Raines did notformally decide this issue, but iis reasoning does. The opinion
spends three pages discussing famous, decades-long disputes between the President and Congress — regarding
congressional power fo forbid the Presidential removal of executive officers, regarding the legislative veto, regarding
congressional appointment of executive officers, and regarding the pocket veto - that would surely have been prompfly
resolved by a Congress-vs ~the-President laws uit if the impairment of a branch's powers alone conferred standing to
commence litigation. But it does not, and never has; the "enormous power that the judiciary would acquire” from the
ability to adjudicate such suits "would have made a mockery of [Hamilion's] quotation of Montesquieu to the effect that
“of the three powers above mentioned ... the JUDICIARY is next fo nothing.™ Barnes v. Kline, 759 F.2d 21, 58
(C.AD.C.1985) (Bork, ... dissenting} (quoting The Federalist No., 78 (A. Hamilton)).

To be sure, if Congress cannot invoke our authority in the way that Justice ALITO proposes, then its onlyrecourse is {o
confront the President directly. Unimaginable evil this is not. Our system is designed for confrontation. That is what"
[almbition ... counteractfing] ambition," The Federalist, No. 51, at 322 (J. Madison}, is all about. If majorities in both

2705 *2705 Houses of Congress care enough about the matter, they have available innumerable ways to compel executive
actlion without a lawsuit— from refusing io confirm Presidential appointees to the elimination of funding. (Nothing says
"enforce the Act” quite like "... or you will have moneyfor littte else.") But the condition is crucial; Congress musi care
enough to act against the President itself, not merely enough to instruct its lawyars to ask vs to do so. Placing the
Constitution's entirely anticipated political arm wrestling inio permanent judicial receivership does notdo the system a
favor. And by the way;, if the President loses the lawsuit but does not faithfullyimplement the Courf's decree, justas he
did not faithfully implement Congress's staiute, what then? Only Congress can bring him to heel by ... what do you
think? Yes: a direct confrontation with the President.

il

For the reasons above, | think that this Court has, and the Court of Appeals had, no power to decide this suit. We should
vacate the decision below and remand to the Court of Appeals for the Second Circuit, with instructions to dismiss the
appeal. Given that the majorily has volunteered its view of the meriis, however, | proceed to discuss that as well,

A

There are many remarkable things about the majority's merits holding. The firstis how rootless and shifiing its
justifications are. For example, the opinion statts with seven full pages about the traditional power of States to defins
domestic relations — initially fooling many readers, | am sure, into thinking that this Is a federalism opinion. But we are
eveniually fold that"itis unnecessaryio decide whether this federal intrusion on state power is a violation of the
Constitution," and that "[ijhe State's power in defining the marital relation is of central relevance in this case quite apart
from principles of federalism"” because "the State’s decision fo give this class of persons the right fo marry conferred
upon them a dignity and status ofimmense import.” Ante, at 2681. But no one questions the power of the States fo
define marriage (with the concomitant conferral of dignity and status), so what is the point of devoting seven pages to
describing how long and well established that power is? Even after the opinfon has formally disclaimed reliance upon
principles of federalism, mentions of "the usual tradition of recognizing and accepiing state definifions of martiage”
continue. See, e.g., anie, at 2681. What to make of this? The opinion never explains. My guess is that the majority, while

hitp/fscholar google.convecholar_case?case=62418881971076416098q=133+s.ct.+2675&hl=endas_sdt=3,33 17128



52014

2708

2707

. USv. Windser, 133 S. Gt, 2675 - Supr.agne Coﬁrt 2013 - é‘oogia Scholar
reluctant fo suggest that defining the meaning of "marriage" in federal sfatutes is unsupporied by any of the Federal

Government's enumerated powers, [4] nonetheless needs some rhetorical basis to supportits pretense that today's
prohibition of laws excluding same-sexmarriage is confined to the Federal Government {Jeaving the second, sfate-law
shoe to be dropped later, maybe next Term). But | am only guessing.

Equally perplexing are the opinion's references fo "the Constitution’s guarantee of equality.” /bid. Near the end of the
opinion, we are told that aithough the "equal protection guarantee of the Fourteenth Amendment makes [the] Fifth *2708
Amendment [due process] right all the more specific and all the better undersfood and preserved” — what can that
mean? — "the Fifth Amendment iiself withdraws from Government the power fo degrade or demean in the way this law
does." Anfs, at 2695. The only possible interpretation of this statement is that the Equal Protection Clause, even the '
Equal Protection Clause as incorporated in the Due Process Clause, is notthe basis for today's holding. But the portion
of the majority opinion that explains why DOMA is unconstitutional (Part V) begins by citing Bolling v. Sharpe, 347 U.S.
497 74 $.Ct 693 98 L .Ed, 884 (1954), Depariment of Agriculfure v. Moreno, 413 U.S. 528. 93 8.Ct. 2821, 37 L.Ed.2d
782 (1973). and Romer v. Evans, 517 U.S. 620. 116 8.Ct. 1620, 134 L.Ed.2d 855 (1996) — afl of which are equal-
protection cases 2! And those three cases are the only authorities that the Court cites in Part IV about the Constitution's
meaning, except for its citation of Lawrence v. Texas, 539 U.8. 558, 123 8.C1, 2472, 156 L .Ed.2d 508 (2003} (notan
equal-protection case) to supportifs passing assertion that the Constitution protects the "moral and sexual choices” of
same-sexcoupies, ante, at 2694.

Moreover, ifthis is meant to be an equal-protection opinion, itis a confusing one. The opinion does notresclve and
indeed does not even mention what had been the central question in this litigation: whethsr, under the Equal Protection
Clause, laws restricting marriage to a man and a woman are reviewed for more than mere rationality. That is the issue
ihat divided the parties and the court below, compare Brief for Respondent Bipartisan Legal Advisory Group of U.S.
House of Representatives (merits) 24-28 (no), with Brief for Respondent Windsor (merits) 17-31 and Brief for United
States (merits) 18-36 (yes); and compare 699 F.3d 169, 180-185 (C.A2 2012) (ves), with id., at 208-211 (Straub, J.,
dissenting in part and concurring in part) (no). In accord with my previously expressed skeplicism about the Court's
"Hiers of scrutiny” approach, | would review this classification onlyfor its rationality. See Unifed States v, Virginia, 518
U.S. 515, 567-570, 116 8.Ct. 2264, 135 L Ed.2d 735 (1996) (SCALIA J., dissenfing). As nearly as | can tell, the Court
agrees with that; its opinion does not apply strict scrutiny, and its central propositions are taken from rationai-basis
cases like Moreno. Butthe Court certainly does not apply anything that resembles that deferential framework. See
Heller v. Doe, 509 U.S. 312 320,113 8.Ct. 2637, 125 |.Ed.2d 257 {1993} (a classification "mustbe upheld ... ifthere is
anyreasonably conceivable state of facts™ that could justifyit).

The majority opinion need not get into the strict-vs ~rational-basis scrutiny question, and need notjustifyits holding
under either, because it says that DOMAis unconstitutional as "a deprivation of the liberty of the person protected by the
Fifth Amendment of the Constitution,” anfe, a1 2695, that it viclates "basic due process” principles, anfe, at 2693; and
thatit inflicts an "injury and indignily" of a kind that denies "an essential part of the liberty protected by the Fifth
Amendment" ante, at 2692. The majorily never utters the dread words "substanfive due process," perhaps sensing the
disrepute info which that doctrine has fallen, but that is what those statements mean. Yet the opinion *2707 does not
argue that same-sexmarriage is "deeplyrooted in this Nation's history and tradition," Washington v. Glucksb erg, 521
U.S.702. 720-721. 117 8.Ct. 2258, 138 L Ed.2d 772 (1997). a claim that would of course be quite absurd. So wouid the
further suggestion (also necessary, under our substantive-due-process precedents) thata world in which DOMA exists
is one bereft of "ordered liberly.” Id., at 721, 117 8.Ct. 2258 (quoﬁng Palko v. Connecticut, 302 U.S. 319,325, 58 8.CL.

Some mlghtconc!ude that this !oaf could have used a while [onger in the oven. Buttnai' would be wrong, et is already
overcooked. The most expert care in preparation cannotredeem a bad recipe. The sum of all the Court's nonspecific
hand-waving is that this law is invalid (maybe on equal-protection grounds, maybe on substantive-dueprocess
grounds, and perhaps with some amorphous fedsratism component plaving a role) because itis motivated by a "bare
.. desire to harm" couples in same-sexmarriages. Anfe, at 2693. i is this proposition with which [ will therefore

 engage..
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B

As | have observed before, the Consflitution does not forbid the government to enforce traditional moral and sexual
norms. See Lawrence v. Texas, 539 1).5. 558, 599 123 8.€t. 2472, 156 L.Ed.2d 508 (2003) (SCALIA, J., dissenting). |
will not swell the 1.8, Reporis with restatements of that point. K is enocugh to say that the Constitution neither requires
nor forbids our society to approve of same-sexmarriage, much as it neither requires nor forbids us to approve of no-
fault divorce, pelygamy, or the consumption of aicohol.

However, even setling aside traditional moral disapproval of same-sexmarriage (or indeed same-sexsex), there are
many perfectly valid — indeed, downright boting — justifving rationales for this iegislation. Their existence oughtto be
the end of this case. For they give the lie fo the Courl's conclusion that onlythose with hateful hearts could have voted
"aye" on this Act. And more importantly, they serve fo make the conienis of the legislators' hearts quite irrelevant; "ltis a
famitiar principle of constitutional law that this Court will not strike down an otherwise constitutional statute on the basis
of an allaged illicit lagistative motive." United Stales v. O'Brien, 391 U.S. 367, 383, 88 8.Ct. 1673,20 L.Ed.2d 672 (1968).
Or atleast it was a familiar principle. By holding to the contrary, the majority has declared open season on anylaw that
(in the opinion of the law's opponents and any panel of like-minded federal judges) can be characterized as mean-
spirited.

The majority concludes that the only motive for this Act was the "bare ... desire fo harm a politically unpopular group.”
Ante, at 2693. Bear in mind that the object of this condemnation is not the legislature of some once-Confederate
Southern state (familiar objacts of the Courl's scorn, see, e.g., Edwards v. Agquilfard, 482 U.S. 578, 107 8.Ct, 2573, 98
L.Ed.2d 510 (1987)), but our respscted coordinate branchas, the Congress and Presidency of the United States. Laying
such a charge against them should reguire the moste;draordinaryevidenée, and { would have thought that every
attempt would be made io indulge a more anodyne explanation for the siatufe. The majority does the opposite —
affirmatively concealing from the reader the arguments that existin justification. It makes only a passing mention of the
"arguments put forward" by the Act's defenders, and does not even frouble to paraphrase or describe them. See ante, at
2693.1imagine that this is because itls harder to maintain the illusion 2708 of the Act's supporters as unhinged
members of a wild-eyad lynch mob wihen one first describes their views as ihey see them.

To choose justone of these defenders' arguments, DOMA avoids difficult choice-of-law issues that will now arise
absent a uniform federal definition of marriage. See, e.g., Baude, Beyond DOMA: Choice of State Law in Federal
Statutes, 64 Stan. L.Rev. 1371 (2012). Imagine a pair of women who marryin Albany and then move to Alabama, which
does not "recognize as valid any marriage of parties of the same sex." Mla.Code § 30-1-19{e) (2011). When the couple
files their next federal taxreturn, may it be a joint one? Which State's law conirols, for federal-law purposes: their State of
celebration {which recognizes the marriage) or their Staie of domicile {which does not}? (Does the answer depend on
whether they were justvisifing in Albany?) Are these questions to be answered as a matter of federal common law, or
perhaps by borrowing a State's choice-of-law rules? I so, which State's? And what about States where the status of an
out-of-state same-sexmarriage is an unsetiled question under {ocal law? See Godfrey v. Spano, 13 N Y.3d 358,892

N.Y.8.2d 272, 920 N.E.2d 328 (2009). DOMA avoided alt of this uncertainty by specifying which marriages would be
recognized for federal purposes. That is a classic purpose for a definitional provision.

Further, DOMA preserves the intended effecis of prior legisiation againstthen-unforeseen changes in circumstance.
When Congress provided {for example) that a special estate-tax exemption would exisifor spouses, this exemption
reached only opposite-sex spouses — those being the only sort that were recognized in any State at the time of DOMA's
passage. When it became clear that changes in state law might one day alter that balance, DOMA's definitional section
was enacted to ensure that state-level experimentation did not automatically alter the basic operaiion of federal law,
unless and until Congress made ths further judgment fo do so on its own. Thatis notanimus — just stabilizing
prudence. Congress has hardly demonstrated itself unwilling to make such further, revising judgments upon due
deliberation. See, e.g., Don't Ask, Don't Tell Repeal Actof 2010, 124 Stat. 3515.

The Court mentions none of this. Insiead, it accuses the Congress thai enacted this law and the President who signed
it of something much worse than, for example, having acted in excess of enumerated federal powers — or even having
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drawn distinciions that prove to be irrational. Those legal errors may be made in good faith, errors fhough they are, Buf
the majority says that the supporters of this Act acted with malice — with the "purpose” (anie, at 2695) "o disparage and
to Injure” same-sex couples. li says that the motivation for DOMAwas to "demean,” ibid.; 1o "impose inequality,” ante, at
2694; to "impose... a stigma," ante, at 2692, fo deny peaple "equal dignity,” ibid.; to brand gay pesople as "unworthy,”
ante, at 2694; and io "humiliafle]" their chiidren, ibid. (emphasis added).

t am sure these accusations are quite unirue. To ba sure (as the majorlly points out), the legislalion is called the
Defense of Marriage Act. But to defend traditional marriage is not to condemn, demean, or humiliate those who would
prefer other arrangements, any more than to defend the Constituticn of the United States is to condemn, demean, or
humiliate other constitutions. To hurl such accusations so casually demeans this institution. In the majority's judgment,
anyresistance fo its holding is beyond the pale of reasoned disagreement. To question its high-handed *2708
invalidation of a presumptively valid statute is to act (the majority is sure} with fthe purpose to "disparage,” "injure,”
"degrade,” "demean," and "humiliate” our fellow human beings, our fellow citizens, who are homosexual. Al that, simply
for supporting an Act that did no more than codify an aspect of marriage that had been unquestioned in our society for
most of its existence — indeed, had been unquestioned in virtually all societies for virtlually all of human history. i{ is one
thing for a society to elect change; itis another for a court of law to impose change by adjudging those who oppose it
hostes humani generis, enemies of the human race.

The penultimate sentence of the majority's opinion is a naked declaration that "[ghis opinion and its holding are
confined” to those couples “joined in same-sexmarriages made iawful by the State." Ante, at 2696, 2695. | have heard
such "bald, unreasoned disclaimer[s]" before. Lawrence, 539 U.S.. at 604, 123 §.Ct. 2472. When the Courtdeclared a
constitutional right to homosexual sodomy, we were assured that the case had nothing, nothing at all to do with
"whether the government must give formal recognition to anyrelaionship that homosexual persons seek to enter." /d,,
at578, 123 §.Ct. 2472. Now we are told that DOMA is invalid because it "demeans the coupie, whose moral and sexual
cholces the Consfitution protects,” ante, at 2694 — with an accompanying citation of Lawrence. It takes real cheek for
today's majority to assure us, as itis gaing out the door, that a constitutional requirement to give formal recognition to
same-sexmarriage is not atissue here - when what has preceded that assurance is a lecture on how superior the
majoritys moral judgment in favor of same-sexmarriage is fo the Congress's hateful moral judgment againstit. |
promise you this: The only thing that will "confine” the Court's holding is its sense of what it can get away with.

{ do not mean to suggest disagreement with THE CHIEF JUSTICE's view, ante, pp. 2696-2697 (dissenting opinion), that
lower faderal courts and state courts can distinguish today's case when the issue before them is state denial of marital
status fo same-sex couples — or even that this Court could ftheorefically do so. Lord, an opinion with such scatier-shot
rationales as this one (federalism noises among them) can be distinguished in many ways. And deserves fo be. Stale
and fower federal courts should take the Court atits word and distinguish away.

In myopinion, however, the view that this Court will take of state prohibition of same-sexmarriage is indicated beyond
mistaking by today's opinion. As | have said, the real rationale of today's opinion, whatever disappearing frail of its
legalistic argle-bargle one chooses to follow, is that DOMAis motivaied by “bare ... desire to harm™ couples in same-
sexmarrizges. Supra, at 2691. How easyitis, indeed how inevitable, to reach the same conclusion with regard to state
faws denymg same-sex couples marital status. Consider how easy(mewtabie) itis to make the fo!!owmg substitutions
ina passage from ioday's opinion anie, at 2694 : :

"DOMA's This state law's pnnc:pal effect is to ideniify a subset of state-sanctioned .

marriages constitutionally protected sexual refationships, see Lawrence, and make them unequal. The
principai purpose is to impose inequality, not for other reasons like governmental efficiency.
Responsibilities, as well as righis, enhance the dignity and infegrity of the person. And DOMA #h1is stato
faw contrives fo deprive some couples mariied under the laws of their State enjoying constitutionally
profected *2710 sexual relationships, but not other couples, of both rights and responsibilities.”
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Or try this passage, from anfe, at 2694.

"IDOMA] This state lawiells those couples, and all the world, that their otherwise valid

marriages relationships are unworthy of federal stafe recognition. This places same-sexcouples in an
unsiable position of being in a second-lier marriage refationship. The differentiation demeans the
couple, whose moral and sexual choices the Constiiution protects, see Lawrence,...."

Or this, from anife, at 2694 — which does not even require alteration, except as fo the invented number:

"And it humiliates tens of thousands of children now being raised by same-sexcouples. The law in
question makes it even more difiicult for the children to undersiand the integrity and closeness oftheir
own family and its concord with other families in their community and in their dailylives."

Similarly fransposable passages — deliberately transposabie, | thinl( - abound. In sum, that Court which finds it so
horrific that Congress irrationally and hatefully robbed same-sexcouples of the "personhood and dignity” which state
legislatures conferred upon them, will of a certifude be similarly appalled by state legislatures’ irrational and hateful
failure to acknowledge that "personhood and dignity’ in the first place. Anfe, at 2696. As far as this Courtis concerned,
no one should be fooled; itis justa matter of listening and waiting for the other shoe.

Byformally declaring anyone opposed to same-sexmarriage an ensmy of human decency, the majority arms well evary
challenger to a state law restricling marriage to its traditional definiion. Henceforth those challengers will lead with this
Court's declaration that thers is "no legitimate purpose" served by such a law, and will claim that the traditional
definition has "the purpose and effect to disparage and to injure" the "personhood and dignity” of same-sexcouples,
see anfe, at 2695, 2696. The majorily's limiting assurance will be meaningless in the face of language like that, as the
majority well knows. Thatis why the language is there. The result will be a judicial distortion of our society's debate over
marriage — a debate that can seem in need of our clumsy "help” only o a member of this institution.

As to that debate: Few public controversies touch an insfifution so central to the lives of so many, and few inspire such
attendant passion by good people on all sides. Few public controversies will ever demonsirate so vividly the beauly of
what our Framers gave us, a gift the Court pawns foday to buyiis stolen momentin the spotlight: a sysfem of
governmentthat permits us to rule ourselves. Since DOMA's passage, cifizens on all sides of the question have seen
victories and they have seen defeats. There have been plebiscites, legislation, persuasion, and loud voices —in other .
words, democracy. Victories in one place for some, see North Carolina Const,, Amdt. 1 (providing that "imlariage
between one man and one woman is the only domestic legal union that shall be valid or recognized in this State")

{approved by a popular vote, 61% fo 39% on May 8, 2012),Igl are offset by victories in other places for others, see
2?11 Manjiand Question § (establishing "that Marand’s civil marriage laws allow gay*2711 and lesbian couples to obtain a

civil marriage license") (approved by a popular vote, 52% to 48%, on November 8, 201 2)_]11 Even in a single State, the
question has come out differently on different occasions. Compare Maine Question 1 {permitiing "the State of Maine to

issue marriage licenses o same-sexcouples") (approved by a popular vote, 53% to 47%, on November 8, 201 2)13;-’“l with
Maine Question 1 (rejeciing "the new law that lets same-sexcouples marry") (approved by a popular vote, 53% to 47%,

,,,,,, _ onNovember 3, 2008) Bl

In the majority's telling, this storyis black-and-white; Hate your neighbor or come along with us, The fruth is more
complicated. ltis hard to admit that one's political opponents are not monsters, especiallyin a siruggle like this one, :
and the challenge in the end proves more than foday's Couri can handle. Too bad. Areminder that disagreement over
something so fundamental as marriage can still be politically legitimate would have been a fit task for what in earlier
fimes was called the judicial femperament. We might have covered ourselves with honor foday, by promising all sides _
of this debate that it was theirs 1o setile and that we would respect their resolution. We might have let the People decide.

But that the majority will not do. Some will rejoice in todays decision, and some will despair at If; that is the nature of‘éw
controversy that matters so much 1o s¢ many. But the Court has cheated both sides, robbing the winners of an honest
victory, and the losers of the peace that comes from a fair defeat. We owed both of them better. | dissent.
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Jusfice ALITO, with whom Justice THOMAS joins as fo Paris Il and Ill, dissenting.

Our Nation is engaged in a heated debate about same-sexmarriage. That debate is, at bottom, about the nature of the
institution of marriage. Respondent Edith Windsor, supported by the United Siates, asks this Courtto intervene in that
debate, and although she couches her argument in different terms, what she seeks is a holding thatenshrines in the
Constituiion a particular understanding of marriage under which the sex of the pariners makes no difference. The
Constifution, however, does noi dictate that choice. I leaves the choice o the peaple, acting through their elected
representatives at both the federal and stale levels. | would therefere hold that Congress did not violate Windsor's
constitutional rights by enacting § 3 of the Defense of Marriage Act (DOMA), 110 Stat. 2419, which defines the meaning
of marriage under federal statutes that either confer upon married persons certain federal benefits orimpose upon
them certain federal cbligations.

{{urn first to the question of standing. In my view, the United States clearlyis not a proper petitioner in this case. The
United States does not ask us to overturn the judgment of the court below or io alter that judgment in any way. Quite o
the confrary, the United States argues emphatically in favor of the correctness of that judgment. We have never before

2712 reviewed a decision atthe sole behest of a parly that took such a position, and to do *2712 so would be to render an
advisory opinion, in violation of Article lll's dictates. For the reasons given in Justice SCALIA's dissent, | do notfind the
Courf's argumentis to the contrary to be persuasive.

Whether the Bipariisan Legal Advisory Group of the House of Representatives (BLAG) has standing fo petitionis a
much more difficult question. ltis also a significantly closer question than whether the intervenors in Hollingsworth v.
Perry, ante, Us. at 133 8.Ct. 1521 — which the Court also decides today— have standing fo appeal. [tis
remarkable that the Court has simultaneously decided that the United States, which "receive[d] all that [i§ ha{d] sought”
below, Deposit Guaranty Nat_Bank v. Roper, 445 1J.8, 326, 333. 100 $.Ct. 1166, 63 L.Ed.2d 427 {1980), is a proper
pefitioner in this case but that the intervenors in Hollingsworth, who represent the pariy thatlostin the lower court, are

not. In my view, both the Hollingsworih intervenors and BLAG have stanciir!g.f-’--1

Aparly invoking the Court's authority has a sufficient stake to permititto appeal when it has “suifered an injury in fact’
thatis caused by the conduct complained of and that will be redressed by a favorable decision." Camrefa v. Greene
563 U.8, - . 131 86.Ce. 2020, 2028, 179 L.Ed.2d 1118 {(2011) (quoting Lujan v. Defenders of Wildiife, 504 U.S. 555,
560-561, 112 8.Ct. 2130, 119 L.Ed.2d 351 (1992)). In the preseni case, the House of Representatives, which has

authorized BLAG fo represent its interesis in this matter2l suffered justsuch an injury.

N INS v. Chadha, 462 1J.5.919, 103 8.C¢, 2764, 77 L.Ed.2d 317 (1983), the Court held that the two Houses of Congress
were "proper parlies” to file a petition in defense of the constifutionality of the one-house velo statute, id., a1 930, n. 5,
103 8.Ct. 2764 (internal quotation marks omitted). Accordingly, the Court granted and decided peiitions by both the
Senate and the House, in addition to the Executive's petition. /d., at 219, n. *, 103 8.Ct, 2764 That the two Houses had
standing fo petition is not surprising: The Court of Appeals’ decision in Chadha, by holding the one-house veto to be
unconsfitutional, had limited Congress’ power to legislate. In discussing Article il standing, the Court suggested that
Congress suffered a similar injury whenever federal legislation it had passed was struck down, noting thatithad "long
held that Congress is the proper parly to defend the validity of a statute when an agency of government, as a defendant

2713 charged with enforcing the statuie, agrees with plaintiffs that the statute *2713 is inapplicable or unconstitutional.” Id., at
940, 103 8.Ct. 2764.

" The United States attempts to distinguish Chadha on the ground that it "involved an unusual statute that vested the
House and the Senate themselves each with special procedural rights — namely, the right effeciively to veto Executive
action.” Brief for United States (jurisdiction) 36. But thatis a distinction without a difference: just as the Court of Appeals
decision thatthe Chadha Court affirmed impaired Congress' powst by striking down the one-house veto, so the Second
Circuit's decision hers impairs Congress’ legislative power by siriking down an Act of Congress. The United States has
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not explained why the fact that the impairment atissue in Chadha was "special” or "procedural” has anyrelevance to
whether Congress suffered an injury. Indeed, because legislating is Congress’ central function, any impairment of that
function is a more grievous injurythan the impairment of a procedural add-on.

The Court's decision in Coleman v. Miller, 307 1J.S, 433, 59 8.Ct. 872, 83 L.Ed. 1385 (1939), bolsters this conclusion. In
Coleman, we held that a group of state senators had standing to challenge a lower court decision approving the

procedures used fo ratifyan amendment to the Federal Constitution. We reasoned that the senators' votes — which
would otherwise have carried the day-— were nullified by that action. See id., at 438, 59 8.Ct. 972 ("Here, the plaintifis
include twenty senators, whose votes against ratification have been overridden and virtually held for naught although if
they are rightin their contentions their votes would have been sufficient to defeat rafification. We think that these
senators have a plain, direct and adequate interest in mainiaining the effectiveness of their voles™); id., at 446, 59 S.Ct.
972 ("[Wle find no departure from principle in recognizing in the instant case that at least the twenty senators whose
votes, if thelr contention were sustalned, would have been sufficieni to defeat the resolution ratifying the proposed
constitutional amendment, have an interestin the controversy which, treated bythe state court as a basis for
entertaining and deciding the federal questions, is sufficient to give the Courtjurisdiction to review that decision"). By
striking down § 3 of DOMA as unconstitutional, the Second Circuit effectively "held for naught” an Act of Congress. Just
as the state-senaior-petitioners in Coleman were necessary parties o the amendment's ratification, the House of
Represeniatives was a necessary party to DOMA's passage; indeed, the House's vote would have been sufficient o
prevent DOMA's repeal if the Court had not chosen o execute that repeal judicially.

Both the United States and the Court-appointed amicus err in arguing that Raines v. Byrd, 521 U.8. 811, 117 8.Ct. 2312,
138 L.Ed.2d 849 (1997). is fo the contrary. In that case, the Court held that Members of Congress who had voted "nay" io
the Line Item Veto Act did not have standing to challenge that staiute in federal courl. Raines is inapposite for two
reasons. First, Raines dealt with individual Members of Congress and specifically pointed to the individual Members'
lack of institluional endorsement as a sign of theit standing problem: "We attach some importance to the fact that
appelless have notbeen authorized to represent their respective Houses of Congress in this action, and indsed both
Houses aclively oppose their suit." Id., at 829, 117 8.Ct. 2312; see also ibid., n. 10 (ciling cases to the effect that
"members of collegial bodies do not have standing to perfect an appeal the bodyitself has declined o take" {internal
quotation marks omitted)).

2714 *2714 Second, the Members in Raines — unlike the state senaiors in Coleman — were not the pivotal figures whose
votes would have caused the Act o fail absent some challenged action. Indeed, itis telling that Raines characterized
Coleman as standing "for the proposition thatlegislators whose votes would have been sufficient to defeat (or enact) a
spechic legislative Act have standing to sue If that [egislative action goes into effect (or does not go info effect), on the
ground that their votes have been completely nuliified.” 521 U.S. at 823, 117 §.Ct, 2312. Here, by contrast, passage by
the House was needed for DOMAto become faw. U.S. Const,, Art. |, § 7 (bicameralism and presentment requiremenis
for legislation).

| appreciate the argument that the Consfitution confers on the President alone the authority to defend federal law In
litigation, butin myview, as | have explained, that argumentis coniraryto the Court's holding in Chadha, and itis
___ _ cerainlycontraryio the Chadha Court's endorsement of the principle that "Congress is the proper pariyto defend the
validity of a statute" when the Exgcutive refuses o do so on constitutional grounds. 462 U.S., at 940, 103 8.Ct. 2764,
See also 2 U.S.C. § 288h(7) (Senate Legal Counsel shall defend the constitutionality of Acts of Congress when placed
in issue).f-?’-l Accordingly, in the narrow category of cases in which a court sttikes down an Act of Congress and the
Executive declines to defend the Act, Congress both has standing fo defend the undefended st_atuté and is a proper
partyfo do so.

Windsor and the United States argue that § 3 of DOMAViolates the equal protection pringiples that the Court has found
in the Fifth Amendments Due Process Clause. See Brief for Respondent Windsor (meriis) 17-62; Brief for United
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" to make such an assessmeni. The Members of this Court have the authority and the resp
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Siafes (merils) 16-54; cf. Bolling v. Sharpe, 347 1J.8. 497,74 $.0t, 593, 98 |_Fd_ 884 (19541.:
on related arguments. See anie, at 2694-2695. : : .

ot a difficult question of
ge. Indeed, no

Same-sexmarriage presents a highly smotional and im'portant qﬁestio.n of'pub'iic poiicy-—-
constiwtional law. The Constitution does not guarantee the right fo enter into a same-sexn’i
provision of the Consfitution speaks o the issue.

étguarantees liberties
as a deprivation of the
ts that substantive due

The Couri has sometimes found the Due Process Clauses to have a substantive com pbne_
beyond the absence of physical restraint. And the Court's holding that "DOMAs uncons’ututlz
liberly of the person protected by the Fifth Amendment of the Constitution," anfe, at 2695, sug
process may pariialiy underlie the Court's decision today. Butitis well established thatany” stantlve component to
the Due Process Clause protects only "those fundamental rights and liberties which are, ob vely, ‘deeplyrooted in
this Nation's history and tradition," Washington v. Glucksberg, 521 U.S. 702, 720-721, 117 8.Ct. 2258, 138 L.Ed.2d 772
(1997Y; Snyder v. Massachuseifs, 291 U.S. 97, 105, 54 $.Ct. 330,78 L Ed. 674 (1934) {referring to fundamental rights as
those that are so “rooted in the traditions and conscience of our people as to be ranked as amental”), as well as
"implicit in the concept of ordered liberty,' such that "neither liberty nor jusfice would existif heywere sacrificed.”
Glucksberg, supra, at 721, 117 §.Ct. 2258 (quoting Palko v. Conneclicut, *2715302 U.S. 311 5-326, 58 §.Ct. 149,82

L.Ed. 288 {1937)).

itis beyond dispute that the right to same-sexmarriage is not deeply rooted in this Nation's '7 ty and fradition. In this
country, no State permitted same-sexmarriage until the Massachusetis Supreme Judicial C  held in 2003 that
limiting marriage to opposite-sex couples violated the State Constitution. See Goodridge v. Dégértment of Public
Health, 440 Mass. 309, 798 N.E.2d 941. Nor is the right to same-sexmarriage deeply rooted ini the traditions of other

nations. No couniry allowed same-sexcouples to marry until the Netherlands did so in 2000

t but the recognition of a
it from unelected

What Windsor and the United States seek, therefore, is not the protection of a deeplyrooted
very new right, and they seek this.innovation not from a legislative body elected bythe people
judges. Faced with such a request, judges have cause for both caution and humility.

tics of a civilization, and
e profound effects. Past
romantic love is a

ch consequences come
ded period of time.

The familyis an ancient and universal human institution. Family structure reflects the chara{:ﬁ
changes in family struciure and in the popular understanding of marriage and the family can
changes in the understanding of marriage — for example, the gradual ascendance of the
prerequisite to marriage -— have had far-reaching consequences. But the process by which :
aboutis complex, involving the interaction of numerous factors, and tends to occur over an o

Wa can expect something similar to take place if same-sexmarriage becomes widely accep he long-term

time to come .2l There
armriage. Ses, 6.g., S.
nnis, Marriage: A

consequences of this change are not now known and are uniikely to be ascertainable for 50
are those who think that allowing same-sexmarriage will seriously undermine the insfituti
Girgis, R. Anderson, & R. George, Whatis Marriage? Man and Woman: A Defense 53-58 (

Basic and Exigent Good, 91 The Monist 388, 398 (2008).[§l Qthers think *2716 that recogn
will fortify a now-shaky institution. See, e.g., A Sulfivan, Virtually Normal: An Argument About
(1996); J. Rauch, Gay Marriage: Why It Is Good for Gays, Good for Straights, and Good for A

ame-sexmarrage
sexuality 202-203
94 {2004}

y certainiy what the

artainiy not equipped
io interpret and apply
erson of the same

le of same-sex

have the right to

e ‘zhrough their

At present, no one — including social scientisis, philosophers, and historians — can'pred
long-term ramifications of widespread acceptance of same-sexmarmiage will be. And judge:

the Constitution. Thus, if the Constitution contained a provision guaranteeing the rightto m
sex, itwould be our duty to enforce that right. But the Consfitution simply does notspeakio #
marriage. In our system of government, ultimate sovereignty rests with the people, and the
control their own desifiny. Any change on a question so fundamental should be made bythe ;
elected ofiicials.
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1H

Perhaps because they cannot show that same-sexmarriage is a fundamental right under our Constitution, Windsor
and the United States couch their arguments in equal protection terms. They argue that § 3 of DOMA discriminates on
the basis of sexual orientation, that classifications based on sexual orientation should trigger a form of "heightened"
scruliny, and that § 3 cannot survive such scruliny. Theyfurther maintain that the governmental interests that § 3
purports o serve are not sufficiently important and that it has not been adequately shown that § 3 serves those interests
verywell. The Court's holding, oo, seams fo reston "the equal protection guarantee of the Fourteenth Amendment,”
anie, at 2695 — although the Courtis careful not fo adopt most of Windsor's and the United States' argument.

In myview, the approach that Windsor and the United States advocate is misguided. Our equal protection framewaork,
upon which Windsor and the United Siates rely, is a judicial construct that provides a useful mechanism for analyzing a
certain universe of equal protection cases. But that framework is ill suited for use in evaluating the constitutionality of

Jaws based on the traditional understanding of marriage, which fundamentallyturn on what marriage is.

Underlying our equal protection jurisprudence is the ceniral notion that "[a] classification ‘'must be reasonable, not
arbitrary, and must rest upon some ground of difference having a fair and substantial relation to the object of the
legislation, so that all persons similarly circumstanced shall be treated alike." Reed v. Reed, 404 U S, 71.76.92 8.6
251,301 Ed.2d 225 (1971} (quoting £.S. Royster Guano Co. v. Virginia, 253 U.8.412, 415,40 §.Ct. 560, 64 1 .Ed. 989
(1920%). The modern tiers of scrutiny — on which Windsor and the Unifed Siates rely so heavily — are a heuristic to help
judges determine when classifications have that “fair and substantial refation o the object of the legislation.” Reed,
supra, at 76, 92 §.Gf 251.

*27147 8o, for example, those classifications subject fo strict scrutiny— i.e., classifications that must be "narrowly

{ailored" to achieve a "compelling" government interest, Parents Involved in Community Schools v. Seafile School Dist.
No. 1.551U.8.701.720, 127 §.Ct. 2738, 168 L.Ed.2d 508 (2007) (internal quotation marks omitted) -— are those that
are "so seldom relevant to the achievement of any legitimate state interest that laws grounded in such considerations
are deemed to reflect prejudice and antipathy." Cleburne v, Gleburne Living Centar, Inc,, 473 U.S. 432,440,105 8.6%
3249,87 L.Ed.2d 313 (1985); cf. i, at 452-453, 105 8.Ct. 3249 (Stevens, J., concurring) ("t would be ufterlyirrational fo
limitthe franchise on the basis of height or weight; itis equallyinvalid fo limitit on the basis of skin color. None of these
aftributes has any bearing at all on the citizen's'wiilingness or ability to exercise that civil right").

in confrast, those characieristics subjectio so-called intermediate scrutiny—i.2., those classifications that mustbe
"subsiantially relaied" io the achievement of "imporiant governmental objective[s],” Unifed States v. Virginia, 518 U.S.
515,524, 116 8.C1. 2264, 135 L Ed.2d 735 (1996); id., at 567, 116 8.Ct. 2264 (SCALIA, J., dissenting) — are those that
are sometfimes relevant considerations to be taken into account by legislators, but "generally provid[e] no sensible
ground for different treatment,” Cleburne, Supra, ai 440, 105 $.Ct. 3249. For example, the Court has held that statutory
rape laws that criminalize sexual intercourse wﬂh a woman under the age of 18 years, but place no similar liability on
pariners of underage men, are grounded in the very real distinction that "young men and young women are not similarly

situated with respect to the problems and the risks of sexual intercourse." Michael M. v. Superior Court, Sonoma Ciy..

4501.5.464,. 471, 101 8.6¢. 1200, 67 L .Ed.2d 437 (1981) (plurality opinion}. The plurality reasoned that "[olnlywomen
may become pragnant, and they suffer disproportionatsly the profound physical, emotional, and psychological
consequences of sexual activity.” Ibid. in other contexds, however, the Court has found that classifications based on
gender are "arbitrary," Reed, supra, ai 78, 92 $.Ct. 251, and based on "outmoded notions of the relative capabilities of .
men and wormnen,"” Cleburne, supra, at441, 105 8.6, 3249, as when a Siate provides thata man must always be
preferred to an equaliy qualified woman when both seek o administer the estate of a deceased party see Reed, sugra,
at76-77,92 8.0t 251, S ' '

Finaily, so-called rational-basis review applieswté classifications based on "distinguishing characteristics relevant to
interesis the Stale has the authority to implement.” Cleburne, supra, ai 441, 1058 §.Ct. 3249. We have long recognized
that "the equal protection of the laws must coexist with the practlcal necess:tythat mostlegislation classifies for one
purpose or another, with resulting dlsadvantages o various groups or persons.” Romer v. Fvans, 517 U.S. 620, 631
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116 5.0t 1620, 134 | Ed,2d B55 (1998). As a resull, in ralional-basis cases, where the court does notview the
classification atissue as "inherenily suspect,” Adarand Constructors, Inc. v. Pend, 515 1).5. 200, 218, 115 8.Cf, 2097,
132 |..Ed.2d 158 (1995) (intemal quotation marks omitted), "the courts have been very reluctant, as they should be in
our federal system and with our respect for the separation of powers, to closely scrutinize legislative choices as to
whether, how, and to what extent those interests should be pursued.” Cleburne, supra, at441-442, 105 8.Ct, 3249,

In asking the Court {o determine that § 3 of DOMA is subject to and viclates helghtened scrutiny, Windsor and the *2718
United States thus ask us to rule that the presence of two members ofthe opposiie sexis as rationally related to
marriage as white skin is to voting or a Y-chromosome is to the ability to administer an estate. Thatis a striking request
and one that unelected judges should pause before granting. Acceptance of the argument would cast all those who
cling to traditional beliefs about the nature of marriage in the role of bigots or superstitious fools.

By asking the Court to strike down DOMA as not satisfying some form of heightened scruiny, Windsor and the United
States are really seeking to have the Courtresolve a debate between two competing views of marriage.

The first and older view, which | will call the "traditional” or "conjugal” view, sees marriage as an intrinsically opposite-
sexinstitution. BLAG notes that virtually every culture, including many not influenced by the Abrahamic reiigions, has
imited marriage to people of the opposite sex. Brief for Respondent BLAG (merits) 2 (citing Hernandez v. Robles. 7
N.Y.3d 338,361,821 N.Y.8.2d 770, 855 N.E.2d 1, 8 (2008} {"Untl a few decades ago, it was an accepted truth for
almost everyone who ever lived, in any society in which marriage existed, that there could be marriages only between
participants of different sex')). And BLAG attempts to explain this phenomenon by arguing that the institution of marriage
was created for the purpose of channeling heterosexual intercourse into a struciure that supports child rearing. Brief for
Respondent BLAG 44-46, 49, Others explain the basis for the institution in more philosaophical terms. They argue that
marriage is essentally the solemnizing of a comprehensive, exclusive, permanent union thatis infrinsically ordered to
producing new life, even if it does notalways do so. See, e.g., Girgis, Anderson, & George, Whatis Marriage? Man and
Woman: ADefense, at 23-28. While modern cultural changes have weakened the link between marriage and
procreation in the popular mind, there is no doubt that, throughout human histery and across many cultures, marriage

- has been viewed as an exclusively opposite-sexinsiiiution and as one inextricabiylinked to procreation and biological

kinship.

" The other, newer view is what t will call the "consent-based" vision of marriage, a vision that primarily defines marriage

as the solemnization of mutual commitment — marked by sfrong emotional attachment and sexual atiraction —
between two persons. Atleast as it applies to heterosexual couples, this view of marriage now plays a very prominent
role in the popular understanding of the institufion. Indeed, our popular culture is infused with this understanding of
marriage. Proponents of same-sexmarriage argue that because gender differentiation is not relevant to this vision, the
exclusion of same-sex couples from the institution of marriage is rank discrimination.

The Constitution does not codily either of these views of marriage (although [ suspect it would have been hard atthe
time of the adoption of the Consiitution or the Fifth Amendment to find Americans who did not take the traditional view for
granted). The silence of the Constitution on this question should be enough to end the matter as far as the judiciaryis
concerned. Yet, Windsor and the United States implicily ask us fo endorse the consent-based view of marriage and fo
reject the traditional view, thereby arrogating to ourselves the power to decide a question that philosophers, historians,

social scientists, and theologians are betler qualified to explore. I Because our constitutional *2719 order assigns the
resolution of guestions of this nature to the peop[e 1 would not presume to enshrme either vision ofmarnage inour

' conshiuiionaﬁ jurlsprudence

Leglsfaiures however, have liftle choice but fo decide between the two Vigws, We have Iong made clear that neither the
political branches of the Federal Government nor state governments are required to be neutral between competing
visions of the good, provided that the vision of the good that they adopt is not countermanded by the Constitution. Ses,

 e.g., Rustv. Sullivan, 500 U.8. 173,192, 111 §.51. 1759, 114 L.Ed.2d 233 (1991} ("[Tihe government ‘may make a value

ju‘dgm'ent favoring childbirth over abortion" (quoting Maher v, Roe. 432 1.8, 464, 474, 97 8.Ct. 2376, 53 1.£d.2d 484
( 97?))) Accorcimg;y, bmh Congres.: and the States are entuied to enact Iaws recvgmzmg eﬁher of the two o
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understandings of marriage. And given the size of government and the degree to which it now regulates dailylife, it
seems uniikelythat either Congress or the States could maintain complete neulrality even if they tried assiduouslyto do
50. :

Rather than fully embracing the arguments made by Windsor and the United States, the Court strikes down § 3 of
BOMAas a classification not properly supporied byits cbjeciives. The Couri reaches this conclusion in part because it
believes that § 3 encreaches upon the Siates' sovereign prerogative to define marriage. See ante, at 2693 ("As the title
and dynamics of the biil indicale, its purpose is {0 discourage enactment of sfale same-sexmarriage laws and to
restrict the freedom and choice of couples married under those *2720 laws if they are enacled. The congressional goal
was “to put a thumb on the scales and influence a state’s decision as to how to shape its own marriage laws" {quoting
Massachusetts v, United States Dept. of Health and Human Servs. 682 F.3d 1, 12-13 {C.A12012))). Indeed, the Court's
uliimate conclusion is that DOMA falls afoul of the Fifth Amendment because it "singles out a class of persons deemed
by a State entitted to recognition and protection to enhance their own liberty' and "Imposes a disability on the class by
refusing to acknowledge a status the Stafe finds to be dignified and proper." Anis, at 2695-2696 (emphasis added).

To the exient that the Court takes the position that the question of same-sexmarriage should be resolved primarily at
the state level, | wholeheartedly agree. | hope that the Court will uliimately permit the pebple of each State to decide this
question for themselves. Unless the Court is willing to aliow this to occur, the whlffs of faderalism in the today's opinion
of the Court will soon be scattered to the wind.

In any event, § 3 of DOMA, in myview, does not encroach on the prerogatives of the States, assuming of course that the
many federal staiutes affected by DOMAhave not already done so. Section 3 does not prevent any State from
recognizing same-sexmarriage or from extending to same-sexcouples anyright, privilege, beneflt, or obligation
stemming from state law. All that § 3 does is to defing a class of persons to whom federal law extends certain special
henefits and upon whom federal law imposes certain special burdens. In these provisions, Congress used marital
status as a way of defining this class — In part, | assume, because i viewed marriage as a valuable institution to be
fostered and in part because it viewed married couples as comprising a unigue type of economic unit that merits
special regulatory treatment. Assuming that Congress has the power under the Constitution to enact the laws affected
by & 3, Congress has the power fo define the category of persons io whom those laws apply.

For these reasons, | would hold that § 3 of DOMA does notviclate the Fifth Amendment. Fraspectiully dissent.

[1] For an even more advanced scavénger hunt, one might search the annals of Anglo-American faw for another "Motion to Disrriss®
like the one the United States filed in District Court: It argued that the court should agree "w ith Fiaintiff and the United States” and "nof
dismiss" the complaint. {(Emphasis mine.) Then, having gotten exactly w hat it asked for, the United States promptly appealed '

(2] There the Justice Department'’s refusal fo defend the legisiation was in accord with its longstanding {and entirely reasonable)
practice of declining to defend legislation that in its view infringes upon Fresidential pow ers. There is no justification for the Justice
Department's abandoning the law in the present case. The majority opinion makes a point of scolding the President for his "faflure to

defend the constitutionality of an Act of Congress based on a constitutional theory not yet established in judicial decisions,” anfe, at
2688, But the rebuke is tongue-in-cheek, for the majority gladly gives the President w hat he w ants. Contrary to all precedent, it decides
this case (and sven decides it the w ay the President wishas) desprte his abandonment of the defense and the consequent absence
of acase or con‘troversy :

{3} Justice ALTO aitenmts to limit his argument by claiming that Congress is injured (and can therefore appsal) w hen its statute is held
unconstifutional w ithout Presidential defense, but is nof Injured w hen Its statute is held unconstitutional despite Presidential defense. |
do not understand that fine. The injury to Congress is the same w hether the Fresident has defended the statute or not. And if the injury
is threatened, w hy should Congress not be able to participate in the suit fromihe beginning, just as the President can? And if having a
siatute declared unconstitutional (and therefore inoperative) by a court is an injury, w hy Is it not an injury w hen a statute is declared
unconstitutional by the President and rendered inoperative by his consequent failure to enforce i{? Or w hen the President simply
declines to enforce it without opining on its constitutionality? If it is the inoperativeness that constitutes the injury — the “impairment of
[the legislative] function,” as Justice ALTO puts i, posi, at 2704 — it should make no difference which of the other tw o branches
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inflicts #, and w hether the Constitution is the pretext. A principled and predictable system of jurisprudence cannot rest upon a shifting
concept of injury, designed to support standing w hen w e w ould like &. K this Court agreed with Justice ALITO's distinction, its opinion
in Raines v. Byrd, 521 U.5. 811, 117 8.C%. 2312, 138 [.Ed.2d 849 (1997), w hich involved an original sult by Members of Congress
chailenging an assertedly unconstitutional law , w ould have been written quite differently; and Justice ALITO's distinguishing of that
case on grounds quite irrelevant to his theory of standing would have been unnecessary.

[41 Such a suggestion w ould be impossible, given the Federal Government's long history of making pronouncements regarding marriage
— for exarple, conditioning Utah's entry into the Union upon its prohibition of polygamy. See Act of July 186, 1894, ch. 138, § 3, 28 Stat.
108 ("The constitution [of Utah]" must provide "perfect toleration of religlous sentiment,” "Provided, That polygarmous or plural marriages
are forever prohibited”}.

[&} Since the Equal Protection Clause technically applies only against the States, see U.8. Const., Amdt. 14, Bolling and Moreno, dealing
with federal action, refied upon "the equal protection component of the Due Process Clause of the Fifth Amendment," Moreno, 413 U.S,
af 533, 93 8.C¢. 2821.

[6] North Carolina State Board of Hections, Official Resuits: Primary Hection of May 8, 2012, Constitutional Amendment.

{71 Maryland State Board of Hections, Official 2012 Presidential General Hection Results for All State Questions, Question 06.
[8] Maine Bureau of Bections, Nov. 3, 2008, Referendum Tabulation {Question 1).

[8] Maine Bureau of Eections, Nov. 8, 2012, Referendum Hecfion Tabulations (Question 1).

[1] Qur precedents make clear that, in order to support our jurisdiciion, BLAG must demonstrate that it had Article Il standing in its own
right, quite apart fromits status as an intervenor. See Diamond v. Charles, 476 U.S. 54, 68, 106 8.Ct. 1697, 90 L. Fd.2d 48 (1986}
("Although intervenors are considered parties entitled, among other things, fo seek review by this Court, an intervetior's right fo
continue a suit in the absence of the party on w hose side intervention w as permiiied is contingent upon a show ing by the intervenor
that he fulfills the requirements of Art. [I" (citation omitted)); Arizonans for Official English v. Arizona, 520 U.S. 43, 64, 117 §.Ct. 1055,
137 L.Ed.2d 170 (1997] {"Standing to defend on appeal in the place of an original defendant, no less than standing to sue, demands
that the Itigant possess a direct stake in the outcome” (internal quotation marks omitted)); id., at 85, 117 $.Ct. 1055 ("An intervenor
cannot step into the shoes of the original party unless the intervenor independently fuffills the requiremants of Article {ll" {internal
quotation marks orritted)).

[2] H. Res, 5, 113th Cong., 1st Sess., § 4(a}(1)}{B) (2013) ("[BLAG] continues to speak for, and articulates the insfitufional position of,
the House in all liigation matters in which it appears, including in Windsor v. United States"}.

{3] Buckiey v. Valeo, 424 1).S, 1, 96 8.Ct. 612, 46 | Ed.2d 658 {1976), is not to the contrary. The Courl's statements there concerned
enforcement, not defense.

4] Curry-Sumner, A Patchw ork of Partnerships: Comparative Overview of Registration Schemes in Rurope, in Legal Recognition of
Same-Sex Partnerships 71, 72 (K. Boele-Woelki & A. Fuchs eds., rev. 2d ed., 2012).

[5] As sociologists have documented, it sometimes takes decades to docurnent the effecis of social changes — fke the sharp rise in
divorce rates follow ing the advent of no-fault divorce — on children and society. See generally J. Wallerstein, J. Lewis, & 3. Blakeslee,
The Unexpected Legacy of Divorce: The 25 Year Landmark Study (2000},

[6] Arrong those holding that position, some deplore and some applaud this predicted development. Compare, e.g., Wardle, "Multiply and
Replenish": Considering Same-Sex Marriage in Light of State Interests in Marital Procreation, 24 Harv. J.L. & Fub. Fol'y 771, 799 (2001)
("Culturally, the legalization of same-sex marriage w ould send a message that w ould undermine the social boundaries relating to
marriage and family relations. The confusion of social roles linked with marriage and parenting w ould be tremendous, and the message
of “anything goes' in the way of sexual behavior, procreation, and parenthood would wrezk iis greatest havoc among groups of
vulnerable individuals w ho most need the encouragerment of bright fne law s and clear social mores concerning procreative
responsibility™ and Gallagher, (How ) Will Gay Marriage Weaken Marriage as a Social Institution: A Reply to Andrew Koppelman, 2 U.
St. Thoras L.J. 33, 58 (2005) ("Ff the idea of marriage really does matler — if society really does need a social institution that manages
opposite-sex aitractions in the interests of children and society — then taking an already w eakened social institution, subjecting it to
radical new redefinitions, and hoping that there are no consequences is probably neither a wise nor a compassicnate idea"), with
Brow riw orth, Something Borrow ed, Something Blue: Is Marriage Right for Queers? in | Do/l Don't: Queers on Marriage 53, 58-59 (G.
Wharton & 1. Phillips eds. 2004) (Former President George W, "Bush is correct ... when he states that aliow ing same-sex couples to
marry w il w eaken the institution of marriage. # most certainly will do so, and that w il make marriage a far befter concept than it
previously has been“) and Willis, Can Marriage Be Saved? A Forum, The Natien, p. 16 {2004) {celebrating the fact that "ronferrmg the

”!egltsn'aacy of marriage on homosexual relations will introduce an irplicit revolt agalnst the institution into its very heart").”
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[7} The degres to w hich fhis question is intractable to typical judicial processes of decision-making w as highlighted by the trial in
Hollingswrorih v. Perry, 558 U.S, 183, 130 8.G¢, 705, 175 L Ed.2d 657 (2010). In that case, the trial judge, after receiving testimony from
some expert witnesses, purported to make "findings of fact” on such questions as w hy marriage came to be, Parry v.
Schwarzengqqger, 704 F Supp.2d 821, 958 (N.D.Cal.2010) (finding of fact no. 27) ("Marriage betw een a man and a w oman w as
traditionally organized based on presumptions of division of labor along gender lines. Men w ere seen as suited for certain types of
work and w omen for others. Women w ere seen as suited to raise children and men w ere seen as suited to provide for the family"},
w hat marriage is, id.,_a't 861 (finding of fact no. 34) ("Marriage is the state recognition and approval of a couple’s choice to live with
egach other, to remain_comﬁt_ted to one another and fo form a household based on their ow n feelings about one another and to join in
an economic part'nership and support one another and any dependents™), and the effect legalizing same-sex marriage w ould have on
opposite-sex marriage, id., at 972 (finding of fact no. 55) ("Permilting same-sex couples to marry w ill not affect the number of
opposite-sex couples w ho marry, divorce, cohabit, have children outside of marriage or otherw ise affect the stability of opposite-sex
marriages™). ' '

At times, the trial reached the heights of parody, as when the trial judge questioned his ability to take into account the view s of great
thinkers of the past because they w ere unavailable fo testify in person in his courtroom. See 13 Tr. in No. C 09-2292 VRW (ND Cal.),
pp. 3038-3039.

And, if this spectacle w ere not encugh, some professors of constitutional law have argued that we are bound fo accept the frial
judge’s findings — including those on major philosophical questions and predictions about the future — unless they are "clearly
erroneous.” See Brief for Constitutionai Law and Civil Procedure Professors as Amici Curiae in Hollingsworth v. Perry, Q.T. 2012, No.
12-144, pp. 2-3 ("[T}he district couri's factual findings are compeliing and should be given significant w eight"); id., at 25 ("Under any
standard of review, this Court should credit and adopt the trial court's findings because they result from rigorous and exacting
application of the Federal Rules of Evidence, and are supported by refiable research and by the unanimous consensus of mainstream
social sclence sxparis"}). Only an arrogant legal culiure that has lost all appreciation of its own limitations could take such a suggestion
seriously.

Save frees - read court opinions online on Google Scholar.
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581 *558 “B60 *561 KENNEDY, J., delivered the opinion of the Court, in which STEVENS, SOUTER, GINSBURG, and
BREYER, JJ., joined. O'CONNOR, J., filed an opinion concurring in the judgment, post, p. 579, SCALIA, J., filed a
dissenting opinion, in which REHNQUIST, C. J., and THOMAS, J., joined, posf, p. 586. THOMAS, J., filed a dissenting
opinion, post, p. 605.

Paul M. Smith argued the cause for peliticners. With him on the briefs were William M. Hohengarten, Daniel Mach,
Mitchell Katine, Ruth E. Harlow, Pafricia M. Logue, and Susan L. Sommer.

Charles A. Rosenthal, Jr., argued the cause for respondent. With him on the brief were Wifliam J. Delmore Il and Scott

A. Durfee 1
562 *582 JUSTICE KENNEDY delivered the opinion of the Court.

Liberly protects the person from unwarranted governmenti infrusions inio a dwelling or other private places. In our
fradition the State is notomnipresen{in the home. And there are other spheres of our lives and existence, ouiside the
home, where the State should not be a dominant presence. Freedom extends beyond spatial bounds. Liberty
presumeas an aufonomy of selfthatincludes freedom of thought, belief, expression, and certain intimate conduct. The
instant case involves libarly of the person both in its spatial and in its more franscendent dimensions.

The question before the Courtis the validityof a Texas statute making ita crime for two psrsons of the same sexto
engage in certain inimate sexual conduct.

in Houstfon, Texas, officers of the Harris County Police Depariment were dispaiched {o a privale residence in respons
{0 a reporied weapons disiurbance. They entered an apariment where one of the pelitioners, John Geddes Lawrence

a

563 *583 resided. The right of the police 1o enler does not seem 1o have been questionad. The officers observed Lawrence
and another man, Tyron Garner, engaging in a sexual act. The two pefitioners were arresied, held in custody overnight,

and charged and convicted before a Justice of the Peacs.

The com plainté described their crime as "deviate éekﬁal intercourée, name']'y anal sex, with a n'.le'm ber of tﬁe same sex
{man)." App.fo Pet. for Cert. 127a, 139a. The applicable state law is Tex. Penal Code Ann. § 21.06(a) (2003). I provides:
"Aperson commits an offense If he engages in deviate sexual intercourse with another individual of the same sex." The

statute defines "[d]eviate sexwal intercourse” as follows:

*(A) any contact between any part of the genitals of one person and the mouth or anus of another person,
or
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"(B) the penetration of the genitals or the anus of another person with an object” § 21.01(1).

The petitioners exercised their right to a trial de novo in Harris County Criminal Court. They challenged the staiuie as a
violation of the Equal Protection Clause of the Fourteenth Amendment and of a like provision of the Texas Consfitution.
Tex Const., Art. 1, § 3a. Those contentions were rejected. The pefiioners, having entered a plea of nolo confendere,
were each fined $200 and assessed court costs of $141.25. App. to Pet. for Cert. 107a-110a.

The Court of Appeals for the Texas Fourteenth District considered the peliioners’ federal constitutional arguments
under both the Equal Protection and Due Process Clauses of the Fourteenth Amendment. After hearing the case en
banc the court, in a divided opinion, rejected the constitutional arguments and affirmed the convictions. 41 8. W. 3d 349
(2001). The majority opinion indicates that the Court of Appeals considered our decision in Bowers v. Hardwick. 478 L.
S, 186 (1988), 1o be controlling on the federal due process aspect of the case. Bowers then being authoritative, this was

proper.

1. Whether petitioners’ criminal convictions under the Texas "Homosexual Conduct’ law—which
criminalizes sexual intimacy by same-sex couples, but notidentical behavior by different-sexcouples—
violate the Fourteenth Amendment guarantee of equal protection of the laws.

2. Whether petitioners' criminai convictions for adult consensual sexual intimacy in the home violate their
vital interests in liberty and privacy protected by the Due Process Clause of the Fourteenth Amendment.

3. Whether Bowers v, Hardwick, supra, should be overruled? See Pet. for Cert. .

The petiioners were adults at the time of the alleged offense. Their conduct was in private and consensual.

We conclude the case should be resolved by determining whether the petitioners were free as adults to engage in the
private conduct in the exercise of their liberty under the Due Process Clause of the Fourigenth Amendment fo the
Constttuhon For this inquiry we deem ii necessaryto reconsrder the Court’s holding in Bowers

There are broad statements of the substantive reach ofhberty Lnder the Due Process Clause in earlier cases, including
Pierce v. Society of Sisters, 268 U. 8. 510 (1925), and Meyerv, Nebraska, 262 1), S. 390 (1923); but the most perlinent
beginning pointis our decision in Griswold v. Connecticut, 381 U. 8. 479 (19686).

In Griswold the Courtinvalidated a state Jaw prohibiting the use of drugs or devices of confraception and counseling or
aiding and abetting the use of contraceptives. The Court described the protected interest as a right to privacy and *565
placed emphasis on the marriage relation and the protected space of the marital bedroom. /d., at 485.

After Griswold it was estabiished that the right fo make certain decisions regarding sexual conduct extends beyond the
marital relationship. In Eisenstadtv. Baird, 205 U, 8,438 {1972}, the Court invalidated a law prohibiting the distribution
of confraceptives to unmarried persons. The case was decided under the Equal Protection Clause, id., at 454; but with
respect to unmarried persons, the Courtwent on to state the fundamen{a! propasition that the law impaired the exerclse
of their personai rights, ibid. It quoted from the statementofthe Court of Appeals finding the law to be in conflict with
fundamental human rights, and it followed with this statementof its own;

: “lt is tfrue that in Griswold the right of privacyin questaon inhered in the marital reiations'hip .. If the right
_of privacy means anything, itis the right of the individual, married or single, fo be free from unwarranted
govemmentaE infrusion into matters so fundamentalivaﬁectmq a person as the decaslon whetherto bear
or begeta child." Id., at 453, ' '

The opinions in Griswold and Eisenstadt were part of the background for the deision in Roe v. Wade, 410U.8.113 - -
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(1973). As is well known, the case involved a challenge io the Texas law prohibiting abortions, but the laws of other
States were affected as well. Alithough the Court held the woman's rights were not absolute, her right to elect an
abottion did have real and substantial protection as an exercise of her liberty under the Due Process Clause. The Court
cited cases that protect spatial freedom and cases that go well beyond It. Roe recognized the right of a woman to make
certain fundamental decisions affecting her destiny and confirmed once more that the protection of liberty under the Due
Process Clause has a subsiantive dimension of fundamental significance in defining the rights of the person.

*566 In Careyv. Population Services Int! 431 L), 8 678 {1977). the Court confronted a New York law forbidding sale or
distribution of contracepfive devices 10 persons under 16 years of age. Although there was no single opinion for the
Court, the law was invalidated. Both Eisenstadt and Carey, as well as the holding and rationale in Roe, confirmed that
the reasoning of Griswold could not be confined to the protection of rights of married adulis, This was the state ofthe
law with respect to some of the most relevant cases when the Court considered Bowers v, Hardwick.

The facis in Bowers had some similarifies to the instant case. Apolice officer, whose right fo enter seems notto have
been in question, observed Hardwick, in his own bedroom, engaging in infimaie sexual conduct with another adult
male, The conduct was in violation of a Georgia statute making it a criminal offense to engage in sodomy. One
difference between the two cases is that the Georgia statute prohibited the conduct whether or not the participants were
of the same sex, while the Texas sialute, as we have seen, applies only to pariicipanis of the same sex Hardwick was
not prosecuted, but he brought an action in federal court fo declare the state statute invalid. He alleged he was a
practicing homosexual and that the criminal prohibition violated rights guaranteed to him bythe Constition. The Court,
in an opinion by Jusiice White, sustained the Georgia law. Chisf Justice Burger and Jusitice Powell joined the opinion of
the Court and filed separate, concurring opinions. Four Justices dissented. 478 L. S., at 199 (opinion of Blackmun, J.,
joined by Brennan, Marshall, and Stevens, JJ.); id., at 214 (opinion of Sfevens, J. joined by Brennan and Marshall, JJ.).

The Court began its subsiantive discussion in Bowers as follows: "The issue presented is whether the Federal
Constitution confers a fundamental right upon homosexuals {0 engage in sodomy and hence invalidates the laws of the
many States that still make such conduct illegal and have done so *567 for a verylong ime." Id,, at 190. That siatement,
we now conclude, discloses the Courl's own failure to appreciate the extent of the liberty at stake. To saythatthe issue
in Bowers was simply the right o engage in certain sexual conduct demeans the claim the individual putforward, just
as i would demean a married couple were it to be said marriage is simply aboui the right to have sexual intercourse.
The laws involved in Bowers and here are, {o be sure, staiutes that purport io do no more than prohibit a particular
sexual act. Their penaities and purposes, though, have more far-reaching consequences, touching upon the most
private human conduct, sexual behavior, and in the most private of places, the home. The statutes do seek to control a
personal relationship that, whether or not entifled to formal recognition in the law, Is within the liberty of persons to
choose without being punished as criminals.

This, as a general rule, should counsel against atiempts by the Stade, or a court, o define the meaning of the
retationship or to setits boundaries absent injury o a person or abuse of an insiitution the law protects. It suffices for us
o acknowledge that aduits may chooss {o enter upon this relationship in the confines of their homes and their own
private lives and stili retain their dignity as free persons. When sexuality finds overt expression in intimate conduct with
another person, the conduct can be but one elementin a personal bond that is more enduring. The liberly protected by

568

the Consiitution allows homaosexual persens the right to make this choice.

Having misapprehended the claim of liberty there presented fo If, and thus staling the claim to be whether there is a
fundamental right to engage in consensual sodomy, the Bowers Court said: “Proscriptioris against that conduct have
ancientroots." Id., at 192. In academic writings, and in many of the scholary amicus briefs filed to assistthe Courtin
this case, there are fundamental criticisms of the historical premises relied upon by the majority and concurring
opinions *588 in Bowers. Brief for Cato Institute as Amicus Curiae 16-17; Brief for American Civil Liberties Union et al.
as Amici Curiae 15-21; Brief for Professors of History et al. as Amici Curiae 3-10. We need not enter this debate in the
attemptto reach a definitive historical judgment, but the following considerations counsel against adopting the definiiive
conclusions upon which Bowers placed such reliance.
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At the ouisetit should be noted thatthere is no 'tongstanding history in this country of laws directed athomosexual
conduct as a distinct matter. Beginning in colonial imes thers were prohibitionis of sodomy derived from the English
criminal laws passed in the firstinstance by the Reformation Parliament of 1533. The English p'roh'ibition was
understood io include relations beiween men and women as well as relations between men and men. See, . ¢., King
y. Wiseman, 92 Eng. Rep. 774, 775 (K. B. 1718) (interpreting "mankind” in Act of 1533 as including women and girls).
Nineteenth-century commentators similarlyread American sodomy, buggery, and crime-againstnature statutes as
criminalizing certain relations beiween men and women and between men and men. See, e. g., 2 J. Bishop, Criminal
Law § 1028 (1858); 2 J. Chitly, Criminal Law 47-50 {5th Am. ed. 1847}); R. Desty, ACompendium of American Criminal
Law 143 (1882); J. May, The Law of Crimes § 203 (2d ed. 1893). The absence of legal prohibiions focusing on
homosexual conduct may be explained in part by nctmg that according to some scholars the concept of the homosexual
as a distinct category of person did not emerge untl! the late 19th century. See, e. g., J. Katz, The Invention of
Heterosexuality 10 (1995); J. D'Emilio & E. Freedman, Intimate Matters: A History of Sexuality in America 121 (2d ed.
1897) ("The modern terms homosexuality and heferosexua!iiy do notapplyio an era that had not yé't'articu!ated these
distinctions"). Thus early American sodomy laws were not directed at homosexuals as such butinstead sought to
prohibit nonprocreative sexual activity more generally. This does not suggest approval of *569 homosexual conduct. It
does tend to show that this pariicular form of conduct was not thought of as a separate category from like conduct
between heterosexual persons. '

Laws prohibiting sodomy do not seem to have been enforced against consenting adults acting in private. Asubstantial
number of sodomy prosecutions and convictions for which there are surviving records were for predatory acts against
those who could not or did not consent, as in the case of a minor or the viclim of an assault. As to these, one purpose
for the prohibiticns was to ensure there would be no lack of coverage if a predator commitied a sexual assault that did
net constitute rape as defined by the criminal Iaw_; Thus the model sodomy indictments presentad in a 19th-century
treatise, ses 2 Chitly, supra, at 49, addressed the predatory acts of an adult man againsta minor girl or minor boy.
Instead of targeting relations between consenting : adults in private, 19th-century sodomyprosecutlons typically involved
relations between men and minor girls or minor bow relations between adults involving force, re!ations between
aduits implicating disparity in status, or reEataons between men and animals.

To the extent that there were any prosecutions for the acis in question, 18th-century evidence rules i im posed a burden
that would make a conviction more difficult to obta[n even taking info account the problems always inherent in
prosecuting consensual acts committed in private. Under then-prevailing standards, a man could t be convicted of
sodomy based upon testimony of a consenting partner, because the pariner was considered an accom plice. A
pariner's testimony, however, was admissible ifhe or she had not consented fo the act or was a minor, and therefore
incapable of consent. See, e. g, F. Wharton, Criminal Law 443 (2d ed. 1852); 1 F. Wharton, Criminal Law 512 (8th ed.
1880). The rule may explain in part the mfrequencyof these prosecutions. in all events that mfrequency makes it difficult
o saythat society approved of a rigorous and systematic *570 punishment of the consensua! acts ommiited in private
and by adults. The longstanding criminal prohlb[ n of homosexual sodomy upon which the Bowers 'ecrsmn placed
such reliance is as consistent with a general cot emnation of nonprocreative sex as itis with an bhshed fradition
of prosecuting acts because of their homosexual ¢ o

The policy of punishing consenting adults for p'ri{}a(te acts was not much discussed in the earlylegél literature. We can
infer that one reascn for this was the very private'_hature of the conduct. Despite the absence ofpro'secuﬁons there may
have been periods in which there was public criticism of homosexuals as such and an insistence that the criminal laws
be enforced to dlscourage thelr practices. But far irom possessmg "ancient roots," Bowers 478 U at 192, American
iaws targeting same-sex ccupies did not deve op untzl the last third of the 20th century The reporte ecisions
concerning the prosecuiion of consensual, hom osexual sodomy between adulls for the years 1880 '5995 are not
always clearin the details, buta sugmﬁcantnum ber involved conductin a public place. See BnefforAmencan Civil

It was not until the 19?’0 5 ‘that any State smgied out same-sexrelations for cnmlnal prosecution, and oniy nine States
have done so. See 1977 Ark. Gen. Acts no. 828; 1983 Kan. Sess. Laws p. 652; 1974 Ky. Acts p. 847: 1977 Mo. Laws 43
687; 1973 Mont. Laws p. 1339; 1977 Nev. Stats-’""' 1632 1989 Tenn, Pub Acts ch 591 1973 Tex. Gen Laws ch 389;
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see also Post v, State, 715 P. 2d 1105 (Okla. Crim. App. 1988) (sodomy law invalidated as applied fo different-sex
couples). Post-Bowers even some of these States did notadhere o the policy of suppressing homosexual conduct.
Over the course ofthe last decades, States with same-sex prohibitions have moved toward abolishing them. See, e. g.,
Jegley v. Picado, 349 Ark. 600,80 S. W. 3d 332 (2002); Gryczan v. Stafe, 283 Mont. 433,942 P. 2d 112 (1997 );
Campbellv. Sundquist 926 S W, 2d 250 (Tenn. Aop. 1996, Commonweaith v. Wasson *671 842 8 W, 2d 487 {Ky.
1992); see also 1993 Nev. Stats. p. 518 (repealing Nev. Rev. Stat. § 201.193).

in summary, the historical grounds relied upon in Bowers are more complex than the majority opinion and the
concurring opinion by Chief Justice Burger indicate. Their historical premises are not without doubt and, aithe very
least, are oversiated.

It must be acknowledged, of course, that the Courtin Bowers was making the broader point that for centuries there have
baen powerful voices to condemn homosexual conduct as immeoral. The condemnation has been shaped byreligious
beliefs, conceptions of right and acceptable behavior, and respect for the traditional family. For many persons theses are
not irivial concerns but profound and deep convictions accepted as ethical and moral principles io which they aspire
and which thus determine the course of their lives. These considerations do not answer the question before us,
however. The issue is whether the majority may use the power of the State to enforce these views on the whole societly
through operation of the criminal law. "Our obligation is to define ihe liberiy of all, not to mandate our own moral code."
Planned Parenthood of Southeasiern Pa. v, Casey, 505 U. 5. 833, 850 {1992).

Chief Justice Burger joined the opinion for the Court in Bowers and further explained his views as follows: "Decisions of
individuals relating to homose:xual conduct have been subject to state intervention throughout the history of Western
civilization. Condemnation of those praclices is firmlyrooted in Judeao-Christian moral and ethical standards." 478 U,
S.. at 196. As with Justice White's assumptlions about hisiory, scholarship casts some doubt on the sweeping nature of
the statement by Chief Justice Burger as it pertains o private homosexual conduct beiween consenting adults. See, e.
g., Eskridge, Hardwick and Historiography, 1992 U. ll. L. Rev. 631, 656. In all evenis we think that our laws and
fraditions in the past half century are of *572 most relevance here. These references show an emerging awareness that
liberly gives substantial protection fo aduli persons in deciding how to conduct their private lives in matters pertaining to
sex. "[Hlistory and traditicn are the starting point but notin ali cases the ending point of the substantive due process
inquiry." County of Sacramenio v. Lewis, 523 U, 8. 833, 857 (1998) (Kennedy, J.. concurring).

This emerging recognition should have been appareni when Bowers was decided. In 1955 the American Law Institute
promulgated the Model Penal Code and mada clear that it did not recommend or provide for "criminal penalties for
consensual sexual relations conducled in private.” AL], Model Penal Code § 213.2, Comment 2, p. 372 (1980). it
jusiified its decision on three grounds: (1)} The prohibitions undermined respect for the law by penalizing conduct many
people engaged in; (2) the staiutes regulated private conduct not harmful fo others; and (3) the laws were arbitrarily
enforced and thus invited the danger of blackmail, ALl, Model Penal Code, Commentary 277-280 (Tent. Drait No. 4,
1855). In 1961 Minois changed its laws fo canform {0 the Model Penal Code. Other Stales soon followed. Brieffor Cato
Institute as Amicus Curiae 15-16.

In Bowers the Court referred to the fact that before 1861 all 50 States had outlawed sodomy, and that at the time of the

573

Courl's decision 24 States and the District of Columbia had sodomylaws. 478 U, S, at 192-193. Justice Poweli pointed
out that these prohibitions often were being ighored, however. Georgia, for instance, had not sought fc enforce its law
for decades. Id., at 197-198, n, 2 ("The history of nonenforcement suggests the moribund character today of laws
criminalizing this fype of privaie, consensual conduct®).

The sweeping references by Chief Justice Burger to the history of Western civilization and to Judeo-Christian moral and
ethical standards did not iake account of other authoriies pointing in an opposite direction. A commitiee advising the
British Parliameni recommended in 1957 repeal of laws *573 punishing homosexual conduct. The Wolfenden Report:
Report of the Commiftee on Homosexual Offenses and Prosfitution (1963). Parliament enacted the substance of those
recommendations 10 yaars later. Sexual Offences Act 1967, § 1.

Of even more importance, almost five years before Bowers was decided the European Court of Human Rights
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considered a case with parallels to Bowers and fo today's case. An adult male residentin Northern Ireland aileged he
was a praciicing homosexual who desired to engage in consensual homosexual conduct. The laws of Northern Ireland
“forbade him that right. He alleged thathe had been guestioned, his home had been searched, and he feared criminal
prosecution The courtheld thatthe Iaws proscribing the conduct wers invalid under'the European Convention on

‘members ofthe Council ofEurope (21 natwns then, 45 natlons now), the decision is at odds with the premise in
Bowers thati the claim putforward was insubstantial in our Western civilization.

“!n our own conslitutional systemn the deficiencies in Bowers became even more apparent in the years following its
"announcement. The 25 States with laws prohibiting the relevant conductreferenced in the Bowesrs decision are raduced
ow to 13, of which 4 enforce their laws oniy against homosexual conduct. In those States where sodomyis still
‘proscribed, whether for same-sexor heterosexual conduct, there {s a pattern of nonenforcement with respectio

- consenting adults acting in private. The State of Texas admitted in 1994 that as of that date it had not prosecuted
:anyone under those circumstances, State v. Morales, 869 S, W. 2d 941, 943.

‘Two principal cases decided after Bowers cast its holding into even more doubt. In Planned Parenthood of
“Southeasfern Pa.v. Casey, 505 U. 8. 833 (1992), the Court reaffirmed the substantive force of the liberty protected by the
Due Process Clause. The Casey decision again confirmed *574 that our laws and tradition afford constitutional
protection to personal decisions relating to marriage, procreation, contraception, family relationships, child rearing, and
education. /d., at 851. In explaining the respect the Constilution demands for the autonomy of the person in making
these choices, we stated as foows:

574

"These matters, invohing the mostintimate and personal choices a persoh may make in a lifetime,
choices central to personal dignity and autonomy, are central to the liberty protected by the Fourteenth
Amendment. Atthe heart of libertyis the right to define one's own concept of existence, of meaning, of the
universe, and of the mystery of human life. Beliefs about these matiers could not define the atiributes of
personhood were they formed under compulsion of the State." tbid.

ersons in a homosexual relationship may seek autonomy for these purposes,juéi as heterosexual persons do. The
ecision in Bowers would denythem this right.

he second post-Bowers case of principal relevance is Romerv. Evans, 517 U. $. 520 (1996). There the Court struck
own class-based legislation directed at homosexuals as a violation of the Equal Protect;on Clause. Romerinvalidated
an amendment to Colorado's Constitution which named as a solitary class persons who were homosexuals, lesbians,
‘or bisexual either by "orientation, conduct, practices or relationships,” id., at 624 (internal quotation marks omitted), and
eprived them of protection under state anfidiscrimination laws. We concluded that the provision was "born of animosity
ward the class of persons affected” and further that it had no rational relation to alegitimate governmental purpose.

d., at634.

an alternative argument in this case, counsel for the pefitioners and some amic';i'contend that Romer provides the
asis for declaring the Texas statute invalid under the Equal Protsction Clause. Th@’; is a tenable argument, butwe

575, conclude *575 the instant case requires us fo address whether Bowers itself has cbntinuing validity. Were we to hoid

e statute invalid under the Equal Protection Clause some might question whether a prohibition would be valid if drawn
ifferently, say, to prohibit the conduct both between same-sexand different-sex parﬁcnpants

ality of reatment and the due process nghtto demand respeéct for conduct profecteci' by the substantive guarantee of
bertyare linked in important respects, and a decision on the latter point advance th interests. If protected conductis
ade criminal and the law which does so remains unexamined for its substantwe vahdity, its stigma might remain even
ltwere not enforceable as drawn for equal protection reasons. When homosexuaf conduct is made criminal bythe faw
the State that declaration in and of itselfis an mwtat:on io subject homosexuai pers'ohs to discriminaiion both in the
ublic and in the private spheres. The central hoidmg of Bowers has been brought in ques’uon bythis case,and it
‘should be addressed. s continuance as precedent demeans the lives of homos_exua! persaons.

h&brffs__c: ar.gébf.jIe.cbhﬁscholar;c_ase?q=iam)r’ence+x&téxas&H:eh&as';_sd_lﬁ:fi_,ss&:aée:157146102?841'1'8'3428:4&sc_rl'h'¥0j i
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The stigma this criminal statute imposes, moreover, is not trivial. The offense, to be sure, is buta class G

misdemeanor, a minor offense in the Texas legal system. Still, itremains a criminal offense with all thatimposts for the
dignity of the persons charged. The pelitioners witl bear on their record the history of their criminal convictions. Just this
Term we rejected various challenges to state laws requiring the regisiration of sex offenders. Smith v. Doe. 538 U. S. 84
(2003); Connecticut Dept, of Public Safely v, Doe, 538 U. 8. 1 (2003). We are advised thatif Texas convicted an adult for
private, consensual homosexual conduct under the statute here in question the convicted person would come within
the registration laws of at least four States were he or she to be subject o their jurisdiction. Pet. for Cert. 13, and n. 12
{citing ldaho Code §§ 18-8301 to 18-8326 {Cum. Supp. 2002); La. Code Crim. Proc. Ann. §§ 15:540-15:549 *576 (West
2003); Miss. Code Ann. §§ 45-33-21 to 45-33-57 (L.exis 2003); S. C. Code Ann. §§ 23-3-400 to 23-3-490 (Wesi 2002)).
This underscores the consequential nature of the punishment and the state-sponsored condemnation attendantto the
criminal prohibition. Furthermore, the Texas criminal conviction carries with it the other collateral consequences always
following a conviction, such as notations on Job application forms, to mention but one example.

The foundations of Bowers have sustained serious erosion from our recent decisions in Casey and Romer. When our
precedenthas been thus weakened, crificism from other sources is of greater significance. in the United States
criticism of Bowers has been subsiantial and coniinuing, disapproving of its reasoning in all respects, notjustas to iis
historical assumptions. See, e. g., C. Fried, Order and Law: Arguing the Reagan Revolution—A Firsthand Account 81-84
{1881}); R. Posner, Sexand Reason 341-350 (1992). The courls of five different States have declined to follow itin
interpreting provisions in their own state constitutions paralls! (o the Due Process Clauss of the Fourleenth
Amendment, see Jegley v. Picado, 349 Ark. 800, 80 S. W, 3d 332 (2002); Powsll v. Stafe, 270 Ga. 327. 510 8. E. 2d 18

24 (1998); Gryczan v, State, 283 Mont, 433, 942 P. 2d 112 (1997); Campbell v. Sundquist, 826 S, W, 2d 250 (Tenn. App.
1996); Commonwealih v. Wasson, 842 S. W, 2d 487 (Ky. 1992).

To the extent Bowers relied on values we share with a wider civilization, it should be noted that ihe reasoning and

holding in Bowers have been rejected elsewhere. The European Court of Human Rights has followed not Bowers but its

own decision in Dudgeon v. United Kingdom. See P. G. & J. H. v. United Kingdom, App. No. 00044787/98, § 56 (Eur. Ct.
H.R., Sept. 25, 2001); Madinos v. Cyprus, 259 Eur. Ct H. R. (1993); Norris v. Irefand, 142 Eur, Gt H. R, (1988). Other
nations, foo, have taken action consisient with an affirmation of the protecied right of homosexual adulis to engage in
intimate, consensual conduct. See Brief for Mary*577 Robinson et al. as Amici Curiae 11-12. The right the petitioners
seak in this case has been accepied as an integral part of human freedom in many other counfries. There has been no
showing that in this country the governmental interestin circumscribing personal choice is somehow more legitimate
or urgent.

The doctrine of stare decisis is essential to the respect accorded fo the judgments of the Court and to the stability of the
law. ltis not, however, an inexorable command. Payne v, Tennessee, 501 U). $. 808, 828 (1991) ("Stare decisisis notan
inexorable command,; rather, it 'is a principle of policy and not a mechanical formula of adherance to the latest decision’
" (quofing Helvering v. Hallock, 308 U, 8. 106. 119 (1240Y)). In Casey we noted thai when a courtis asked fo overrule a
precedent recognizing a constitutional liberty interest, individual or societal reliance on the exisfence of that liberty
cautions with particular strength againsireversing course. 505 U. S, at 855-856; see also id., al 844 ("Liberty finds no
refuge in a jurisprudence of doubt"). The holding in Bowers, however, has not induced detrimental reliance comparable

— ——iosomeinsiances whererecognized-individuatrighisare-involvedindeed there tas beennoindividuatorsocietat

reliance on Bowers of the sort that could counset against overturning its holding once there are compelling reasons to
do so. Bowers itself causes unceriainty, for the precedenis before and after its issuance confradict its cenfral holding.

The rationale of Bowers does not withstand careful analysis. In his dissenfing opinion in Bowers Justice Stevens came
o these conclusions:

"Qur prior cases make two propositions abundantly clear. First, the fact that the governing majorilyin a
Siate has fraditionally viewed a particular practice as immoral is not a sufficient reason for upholding a
law prohibiting the practice; neither history nor tradition could save a law prohibifing miscegenation from
consiituiional *575 attack. Second, individual decisions by married persons, concerning the intimacies of
their physical relationship, even when not intended fo produce offspring, are a form of "liberty protected

hitp:flscholar google.comischolar_case?g=lawrencetv.+iexas&hl=enlas_sdi=3,338case=15714610278411834284&scilh=0 7120
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bythe Due Process Clause of the Fourteenth Amendment. Moreover, this protéction extends fo intimate
choices by unmarried as well as married persons.” 478 U. $.. at 216 (footnotes and citations omitted).

JUSTICE STEVENS' analysis, in our view, should have been confrolling in Bowers and should control here.

Bowers was not correct when it was decided, and it is not correct today. It ought not to remain binding precedent. Bowers
v. Hardwick should be and now is overruled.,

The present case does notinvolve minors. It does notinvolve persons who might be injured or coerced or who are
situated in relationships where consent might not easily be refused. It does notinvoive public conduct or prostitution. It
does not involve whether the government must give formal recognition to any relationship that homosexual persons
seek to enter. The case does involve two adults who, with full and mutual consent from each other, engaged in sexual
praciices common fo a homosexual lifestyle. The petitioners are entifled to respectfor their private lives. The State
cannot demean their existence or control their destiny by making their private sexual conduct a crime. Their rightto
liberty under the Due Process Clause gives them the full right to engage in their conduct without intervention of the
government. "It is a promige of the Constitution that there is a realm of personal liberty which the government may not

enter.”" Casey, supra, at 847. The Texas staiuie furthers no legitimate siaie interesiwhich can justify its intrusion into the
personal and private life of the individual.

Had those who drew and ratified the Due Process Clauses ofthe Fifth Amendment or the Fourteenth Amendment
known the componenis of liberty in its manifold possibilities, they might have been more specific. They did not presume
*579 to have this insight. They knew limes can blind us to certain fruths and later generations can see that laws once
thought necessary and properin fact serve onlyio oppress. As the Constitution endures, persons in every generation
can invoke ifs principles in their own search for greater freedom.

The judgment of the Court of Appeals for the Texas Fourteenth District is reversed, and the case is remanded for further
proceedings notinconsistent with this opinion.

Itis so ordered.
JUSTICE O'CCONNOR, concurring in the judgment.

The Court today overrules Bowers v, Hardwick, 478 . S. 186 (1986). [ joined Bowers, and do notjoin the Courtin
overruling it. Nevertheless, | agree with the Court that Texas' statute banning same-sexsodomyis unconstitutional. See
Tex. Penal Code Ann. § 21.06 (2003). Rather than relying on the substantive component of the Fourteenth Amendment's
Due Process Clause, as the Court does, | base my conclusion on the Fourteenth Amendment’s Equal Protection
Clause.

The Equal Protection Clause of the Fourteenth Amendment "is essentially a direction that all persons similarly situated

should be treated alike.” Cleburne v. Cleburne Living Center, Inc., 473 1). 5. 432, 439 {12853); see also Plylerv. Dos,
457 4, 8. 202, 216 {1982). Under our rational basis standard of review, "legisiation is presumed to be valid and will be

sustained if the classification drawn by the statute is rationally related to a legitimate state interest." Cleburne v.

Cleburne Living Center, supra, at 440; see also Depariment of Agriculiure v. Moreno 413 U. 5. 528, 534 (1973); Romer
v. Evans, 517 U. S. 620, 632-633 (1996); Nordlingerv. Hahn, 505 4. 8. 1. 11-12 (1892).

Laws such as economic or tax legislation that are scrutinized under rational basis review normally pass consfitutional

‘muster, since *the Consfitution presumes that even improvident decisions will éventuaily be rectified by the *580

demaocratic processes." Cleburne v. Clebume Living Cenfer, supra, at 440; see also Fitzgerald v. Racing Assn. of
Ceniral lowa, ants, p. 103; Wiltiamson v. Lee Opfical of Okla.. (nc., 348 U, 8. 483 (1955). We have consistently held,

however, that some objectives, such as "a bare . .. desire to harm a polltlcally unpopular group,” are not Iegl'umate state
interests. Degaﬁmentorﬁigncuﬁura v, Moreno, supra. at 534. See also Cleburne v. Cleburmne Living Center. supra. at
446-447: Romery. Fvans. supra, at 632. When a law exhibits such a desire to harm a poiltica!iy unpopular group, we
have applied a more searchmg form of rat[onal baS{s rewew to strlke down such lawa under the Equal Protection
C%ause e : L . o o
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We have been mostlikely fo apply rational basis review to hold a law unconsfitutional under the Equal Protection
Clause where, as here, the challenged legisiation inhibits personal relationships. in Depariment of Agriculfure v.
Moreng, for example, we held that a law preventing those households containing an individual unrelated to any other
member of the household from receiving food stamps violated equal protection because the purpose of the law was 1o
"discriminate against hippies." 413 U. 8. at 534. The asserted governmental interest in preventing food stamp fraud
was not deemed sufficient fo safisfyrational basis review, Id., ai 535-538, In Eisensiadiv, Baird, 405 U, 8,438 447-455
{1972), we refused to sanction a law that discriminated between married and unmarried persons by prohibiting the
distribution of contraceptives to single persons. Likewise, in Cleburne v, Clebume Living Cenfer, supra, we held that it
was irrational for a State to require a home for the mentally disabled to obtain a special use permitwhen other
residences—Iike fraternity houses and apariment buildings--did not have to obtain such a permit. And in Romeryv.
Evans, we disallowed a state statute that "imposfed] a broad and undifferentiated disability on a single named group"—
specifically, homosexuals. 517 1. S, at 632.

*581 The statute at issue here makes sodomya crime onlyif a person "engages in deviate sexual intercourse with
another individual of the same sex" Tex Penal Code Ann. § 21.06(a) (2003). Sodomy beiween opposite-sex pariners,
however, is not a crime in Texas. Thatis, Texas treats the same conduct differently based solely on the participants.
Those harmed bythis law are people who have a same-sexsexual orientation and thus are more likely to engage in
behavior prohibited by § 21.06.

The Texas statute makes homosexuals unegual in the eyes of the law by making particular conduci—and only that
conduct—subject to criminal sanciion. it appears that prosecutions under Texas' sodomy law are rare, See Stafe v,
Morales. 869 8. W, 2d 941,943 {Tex. 1994} (noting in 1994 that § 21.06 "has notbeen, and in all probability will not be,
enforced against private consensual conduct batwesn adulis™). This case shows, howevar, that prosecutions under §
21.08 do occur. And while the penalty imposed on pelitioners in this case was relatively minor, the consequences of
conviction are not. it appears that petitioners’ convictions, if upheld, would disqualify them from or restrict their ability to
engage in a variety of professions, including medicine, athleiic training, and inietior design. See, e. g., Tex. Occ. Code
Ann. § 164.051(a)(2}(B) (2003 Pamphlet) (physician); § 451.251(a)(1) (athletic trainer); § 1053.252(2) (interior
designer). Indeed, were petilioners o move fo one of four States, their convictions would require them lo regisier as sex
offenders fo local law enforcement. See, e. g., Idaho Code § 18-8304 {Cum. Supp. 2002); La, Stat. Ann. § 15:542 (West
Cum. Supp. 2003); Miss. Code Ann. § 45-33-25 (West 2003); 8. C. Code Ann, § 23-3-430 (West Cum. Supp. 2002); cf.
anfe, at 575-5786.

And the effect of Texas' socdomy law is not just limited o the threat of prosecution or consequence of conviction. Texas'
sodomylaw brands all homosexuals as criminals, thereby making it more difficult for homosexuals fo be treated in the
same manner as everyone else. indeed, Texas *552 itself has previously acknowledged the coliateral effects of the law,
sfipulating in a prior challenge fo this action that the faw "legally sanctions discrimination against [homosexuals]in a
variety of ways unrelated to the criminal law," including in the areas of "employment, familyissues, and housing.” Sfafe
v, Morales, 826 S. W, 2d 201, 203 (Tex. App. 1992).

Texas attempis to justify its law, and the effects of the law, by arguing that the statute satisfies rational basis review
because it furthers the legitimate governmental interest of the promotion of moralify. In Bowers. we held that a state law

criminalizing sodomy as applied to homosexual couples did notviolate substantive due process. We rejected the
argument that no rational basis existed to justify the law, pointing o the government's Interestin promoting morality. 478
U. 8., at 198. The only question in front of the Court in Bowers was whether the substantive component of the Due

" Process Clause protected a right o engage in homosesxual sodomy. Id., at 188, n. 2. Bowers did not hold that moral

disapproval of a group is a rational basis under the Equal Protection Clause fo criminalize homosexual scdomywhen
heterosexual sodomyis not punished.

This case raises a different issue than Bowers: whether, under the Equal Protection Clause, moral disapproval is a
legitimate state interesti to justify by itself a statute that bans homosexual sodomy, but not heterosexual sodomy. it is
not. Moral disapproval of this group, like a bare desire to harm the group, is an interest thatis insufiicient io satisfy
rational basis review under the Equal Protection Clause. See, e. g., Depariment of Agriculiure v. Moreno, 413 U. S.. at
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