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1. Backeround

A. Federal and State Courts have a long history of protecting
the legal construction of individual freedom and liberty,
including the commonly known reference to the concept of
individual liberty that comes from the Declaration of
Independence.

B. As noted by Professor Laurence H. Tribe, when referencing
the inherent right to liberty/privacy the common core
connection under the concept is a right to “autonomy with
respect to the most personal of life choices.””

C. There is a historical tension between early ‘liberty’ cases
under the Eith/lthth Amendments, later ‘liberty/privacy’ cases,
and now possibly a switch back to a more generalized sense
of liberty post Lawrence and Windsor that could be critical in
the furtherance of transsexual/transgender rights.

il.  Start of “Liberty” Jurisprudence

Jurisprudence under the individual rights concept of liberty
within the Due Process Clauses found significant early footing
following the adoption of the 14™ Amendment. An excellent
review is found in Meyer v. State of Nebraska:

A. Meyer v. State of Nebraska, 262 U.S. 390 (1923) (Attached)

! See Laurence H, Tribe, American Constitutional Law (1978); See also a truly excellent exploration of the broader
privacy concept by fillian T. Weiss, Gender Autonomy, Transgender identity and Substantive Due Process: Finding a
Rational Basis for Lawrence v. Texos, 5 ). Race, Gender and Ethnicity 1 (2010).
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“While this Court has not attempted to define with
exactness the liberty thus guaranteed, the term has received
much consideration and some of the included things have
been definitely stated. Without doubt, it denctes not
merely freedom from bodily restraint but also the right of
the individual to contract, to engage in any of the common
occupations of life, to acquire useful knowledge, to marry, to
establish a home and bring up children, to worship God
according to the dictates of his own conscience, and
generally to enjoy those privileges long recognized at
common law as essential to the orderly pursuit of happiness
by free men.”

Citing to:

Slaughter-House Cases, 16 Wall. 36 (1872)

Butchers’ Union Co. v. Crescent City Co., 111 U.S. 746 {1883)
Wick Wo v. Hopkins, 118 U.S. 356 (1886)

Minnesota v. Barber, 136 U.S. 313 (1890)

Allgeyer v. Louisiana, 165 U.S. 578 (1897)

Lochner v. New York, 198 U.S. 45 (1906)

Twining v. New Jersey, 211 U.S. 78 (1908)

Chicago, Burlington & Quincy R.R. Ce. v. McGuire, 219 U.S.
549 (1911)

Truax v. Raich, 239 U.S. 33 (1915)

Adams v. Tanner, 244 U.S. 590 (1917)

New York Life Ins. Co. v. Dodge, 246 U.5. 357 {1918}
Truax v. Corrigan, 257 U.S, 312 (1921)

- Adkins v. Children’s Hospital, 261 U.S. 525 (1923) e
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Wyeth v. Cambridge Board of Health, 200 Mass. 474 (1909)
See also Pierce v. Society of Sisters, 268 U.S. 510 (1925)

IIE,V Farly Emergence of Constitutional Transsexual/Transgender
Liberty/Privacy Interests

A. Richards v. Thurston, 424 F.2d 1281 (1% Cir. 1970) (Attached)
“The idea that there are substantive rights protected by the
‘liberty’ assurance of the Due Process Clause is almost too
well established to require discussion. Many of the cases
have involved rights expressly guaranteed by one or more of
the first eight Amendments. But it is clear that the
enumeration of certain rights in the Bill of Rights has not
been construed by the Court to preciude the existence of
other substantive rights implicit in the ‘liberty’ assurance of
the Due Process Clause.”

“We do not say that the governance of the length and style
of one’s hair is necessarily so fundamental as those
substantive rights already found implicit in the ’‘liberty’
assurance of the Due Process Clause, requiring a
‘compelling’ showing by the state before it may be impaired.
Yet ‘liberty’ seems to us an incomplete protection if it

~encompasses only the right to do momentous acts, leaving
the state free to interfere with those personal aspects of our
lives with have no direct bearing on the ability of others to
enjoy their liberty.”



B. The City of Chicago v. Wilson, 389 N.E.2d 522 (ll. 1978)
(Attached)
“The notion that the State can regulate one’s appearance,
unconfined by any constitutional strictures whatsoever, is
fun-damentaliyrinccnsistent with ‘values of privacy, self-
identity, autonomy, and personal integrity that the

rir

constitution was designed to protect.
Citing to Kelley v. Johnson, 425 U.S. 238 (1976)

C. Kelley v. Johnson, 425 U.S. 238 (1976) (Attached)

Mr. Justice Marshall & Brennan, dissenting:

“I think it clear that the Fourteenth Amendment does
indeed protect against comprehensive regulation of that
citizens may or may not wear... !f little can be found in past
cases of this Court or indeed in the Nation’s history on the
specific issue of a citizen’s right to choose his own personal
appearance, it is only because the right has been so clear as
to be beyond question.””

Mr. Justice Powell, concurring:

“I concur in the opinion of the Court and write to make clear
that... 1 find no negative implication in the opinion with
respect to a liberty interest within the Fourteenth
Amendment as to matters of personal appearance.”

N _,___Z.TSegg the interesting comments regarding the initial Congressional Deb_a'_ces related to the Bill of Right, and the .. o

actual discussion of a “right to one’s personal appearance.”
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Recent Transsexual/Transgender Rights Litigation Has
Centered Around Statutory Righis Actions

Many of the recent lawsuits related to transsexual/transgender
rights have centered around statutory relief under 42 US.C. §
1983/Title VIl for discrimination based upon sex/gender.

A. Glenn v. Brumby, 663 F.3d 1312 (11" Cir. 2011) (Attached)
“[Dliscrimination against a transgender individual because of
her gender-nonconformity is sex discrimination, whether it’s
described as being on the basis of sex or gender.”

Citing to:

Price Waterhouse v. Hopkins, 490 U.S. 228 (1989)

Schwenk v. Hartford, 204 F.3d 1187 (9"h Cir. 2000)

Smith v. City of Salem, 378 F.3d 566 (6th Cir. 2004)

Lopez v. River Oaks Imaging, 542 F.Supp.2d 653 (S.D. Tex. 2008)

A Close Read of Lawrence and Windsor Points to a Liberty
Interest Within the Constitutional that is Inherently Protective
of Transsexual/Transgender Rights

A. Lawrence v. Texas, 539 U.S5.-588 (2003} (Attached)
“[The] right to liberty under the Due Process Clause gives
them the full right to engage in their conduct without
intervention of the government... Had those who drew and
ratified the Due Process Clauses of the Fifth Amendment or



the Fourteenth Amendment known the components of
liberty in its manifold possibilities, they might have been
more specific.. As the Constitution endures, persons in
every generation can invoke its principles in their own
search for greater freedom.” |

. United States v. Windsor, 133 S.Ct. 2675 (2013} (Attached)
“The power the Constitution grants it aiso restrains. And
thought Congress has great authority to design laws to fit its
own conception of sound national policy, it cannot deny the
liberty protected by the Due Process Clause of the Fifth
Amendment... The liberty protected by the Fifth
Amendment’s Due Process Clause contains within it the
prohibition against denying to any person the equal
protection of the laws... While the Fifth Amendment itself
withdraws from Government the power o degrade or
demean in the way this law does, the equal protection
guarantee of the Fourteenth Amendment makes that Fifth
Amendment right all the more specific and ali the better
understood and preserved.”




United States v. Windsor, 133 §.Ct. 2675
(2013}
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133 S.Ct. 2675 (2013)

UNITED STATES, Petitioner
Y.

Edith Schlain WINDSOR, in her capacity as executor of the Estate of Th: yer, et al.

No. 12-307,
Supreme Court of United States.

Argued March 27, 2013,
Decided June 26, 2013.

2682 *2682 Vicki C. Jackson, appointed by this Couri, as amicus curiae, by Sri Srinivasan, for Peﬁ;
Paul D. Clement, for Respondent Bipartisan Legal Advisory Group of the United States Hous
Donald B. Verrilli, Jr., Solicitor General, Washington, D.C, for United States on the Jurisdictio
Roberta A. Kaplan, for Respondent Edith Schlain Windsor.

Pamela S. Karlan, Jeffrey L. Fisher, Stanford, CA, James D. Esseks, Jashua A. Block, Leslie: l
New York, NY, Roberta A. Kapian, Walter Rieman, Jaren Janghorbani, Colin S. Kelly, Paul, W Wharton &
Garrison LLP, New York, NY, Arthur Eisenberg, Mariko Hirose, New York, NY, for Responderi’

Kerry W. Kircher, General Counsel, William Piitard, Deputy General Counsel, Christine Dave rfAssistant
Counsel, Todd B. Tatelman, Mary Beth Walker, Eleni M. Roumel, Assistant Counsels Oific
Washington, D.C, Paul D. Clement, H. Chrisiopher Bartolomucci, Nicholas J. Nelson, Micha
PLLC, Washinglon, D.C, for Respondent The Bipartisan Legal Advisory Group of the Unite
Representatives,

Donald B. Varrilli, Jr., Solicitor General, Stuart F. Delery, Principal Deputy Assistant Alforney G nivasan,
Deputy Solicitor General, Eric J. Feigin, Assistant to the Solicitor General, Michael Jay Singet nije, Helen L.
Gilbert, Adam C. Jed, Washington, D.C, for the United States on the Jurisdictional Questions '

Justice KENMNEDY dslivered the opinion ofthe Court.

Two women {hen residentin New York were married in a lawful ceremony in Ontaric, Canad :
and Thea Spyer returned {o their home in New York City. When Spyer died in 2009, she leﬁh = to Windsor.
Windsor soughtto claim the estate iaxexemplion for sunviving spouses. She was barred iro }
federal law, the Defense of Marriage Act, which excludes a same-sexpartner'from the definii
Is used in federal statutes. Windsor paid the taxes butfiled suit to challenge jij;e,ggnstitution_

United States District Court and the Court of Appeals ruled that this portion of the statute is u
the United States to pay Windsor a refund. This Court granted certiorari and now affirms the
favor. o '

Iin 1996, as some States were beginning to consider the concept of same-sexmarriage, .'se:‘=
Haw, 530, 852 P.2d 44 (1993), and before any State had acted to permitit, Congress enacte _
Act (DOMA), 110 Stat. 2419, DOMA contains iwo operative sections: Section 2, which has no ried here
2683 allows States to refuse to recognize same-sex *2683 marriages performed under the laws ¢ :

hitpfscholar google.comischolar_case?case=62418881971076416008q=133+s.cl+2675&N=endas_sdt=3,33 1/29
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ssue here. It amends the Dictionary Actin Title 1, § 7, of the United States Code to provide a federal
marriage” and "spouse.” Section 3 of DOMA provides as follows:

etermining the 'rhéaning of any Act of Congress, or of any ruling, regulation, or interpretation of the
administrative bureaus and agencies of the United States, the word “marriage' means onlya
on between one man and one woman as husband and wife, and the word “spouse’ refers only
parson of the opposite sexwho is a husband or a wife." 1 U.S.C.§ 7.

al provision does not byits terms forbid States from enacting laws permiting same-sexmarriages or civil
roviding state benefits to residents in that status. The enactment's comprehensive definition of marriage for
ii faederal statutes and other regulations or directives covered byits terms, however, does conirol over
faws in which marital or spousal staius is addressed as a matler of federai law. See GAO, D. Shan,
irriage Act: Update fo Prior Report 1 (GAO-04-353R, 2004).

t’énd Thea Snver metin New York Gityin 1963 and began a long-term relationship. Windsor and Spyer
domestic partners when New York City gave that right o same-sexcouples in 1993. Concerned about
galfn, the couple made the 2007 ¥ip to Canada for their marriage, but they continued to reside in New York
'_ of New York deems their Ontario marriage to be a valid one. See 699 F.3d 169, 177-178 (C.A2 2012).

February 2009, and left her entire estate to Windsor, Because DOMA denies federal recognition to same-
:Wmdsor did not qualify for the marital exemption from the federal estate tax, which excludes irom taxation
propetly which passes or has passed from the decedent to his surviving spouse.” 26 U.S.C. § 2056(a).
$363,053 in estate taxes and sought a refund. The Internal Revenue Senice denied the refund,

g._th_'a't, under DOMA, Windsor was nota "suniving spouse.” Windsor commenced this refund suitin the United
triet Court for the Southern District of New York. She contended that DOMA viclates the guarantee of equal
pplied to the Federal Government through the Fifth Amendment.

fund suit was pending, the Attorney General of the United States notified the Speaker of the House of

, pursuant to 28 U.8.C. § 530D, that the Department of Justice would no longer defend the

of DOMAs § 3. Notmg that “the Department has praviously defended DOMA against ... challenges
married same- -sex couples,” App. 184, the Atforney General informed Congress that "the President has
that given a number of factors, including a docurented history of discrimination, classifications based on
tion should be subjectto a heightened standard of scrutiny.” /d., at 191. The Department of Justice has
ny§ 530D letters over the years refusing fo defend laws itdeems unconstitutional, when, for instance, a
25 re;ected the Governm ent's defense of a staiute and has issued a judgment against it. This case Is

e § 530D letter was not preceded by an adverse judgment. The letter instead reflected the
conc!usnon re[ymg on a definition stilf being debated and considered in the courts, that heightenad

on *2684 scrutmyshould apply to laws that classify on the basis of sexual orfentation.

ewdent msﬂ‘ucted the Depariment not to defend the statute in Windsor,” he also decided "that Section
o be enforced by the Executive Branch” and that the United States had an "interestin providing Congress
opportumtyto parﬁ;capate in the liigation ofthose cases.” Id., at 191-193. The stated rationale for this dual-
erminat n ofunconstltuuonalltycoupled with ongoing enforcement) was to "recognlz[e] the Judmary
ofi‘he constltuuonal claims raised." Id., at 192. :

he not{ce from the Attorney General, the Blpartlsan iegal Advisory Group (BLAG) ofthe House of _
e"rvene in the litigation to defend the constitutionality of § 3 of DOMA, The Departm entof
posn fimited infervantion by BLAG. The District Court denied BLAG's mofion to enter the suitas of -~
tionale thatthe United States alreadywas represented by the Department of Justice. The Dtstncr Court,
ant intervention by BLAG as an inferested pariy. See Fed. Rule Civ. Proc. 24(a)(2).

ar_case?cases 6241_88819?‘207641_509@":1334s.c't.i_-'25_7'_5&h:1=én&as;'s&£—_-3,33'_ L
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2685 168 L Ed.2d 424 (2007) (plurality *2685 _o_anlon M(
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On the merits of the tax refund suit, the Dlstnct Court ruted against the United Siafes. it held that § 3 of DOMA is
unconstitutional and ordered the Treasuryfo: refund the taxwith interest. Both the Justice Depariment and BLAG filed
notices of appeal, and the Solicitor General fi [ed a petition for certiorari before judgment. Before this Court acted on the
petifion, the Court of Appeals for the Second Circur_t affirmed the District Court's judgment, lt applied heightened scrutiny
fo classifications based on sexual orlenta’no ' _oth the Department and Windsor had urged. The United States has

not cormplied with the judgment, Wmdsor eived her refund, and the Executive Branch continues to enforce §
3 of DOMA.

in granting certiorari on ths question ofthe '_cer}_si_a_tutldhaliiy of § 3 of DOMA, the Court requested argument on two
additional questions: whether the Unifed ';St ' 'g"_r}eement with Windsor's legal position precludes further review and
whether BLAG has standing to appeal the 'ca's | bérties agree that the Court has jurisdiction to decide this case; and,
with the case In that framework, the Court ap olr 3 Professor Vicki Jackson as amicus curiae fo argue the position
that the Court lacks jurisdiction to hear the disputs: 68 U.S.__ , 133 8.CL. 786,184 L.Ed.2d 527 (2012). She has ably
discharged her dutles. :

tn an unrelaied case, the United Stales Co peals for the First Circuit has also hsld § 3 of DOMAto be
. unconstitutional. A petition for certiorari ha been f led in that case. Pet. for Cert. in Btpan‘rsan Legal Advisory Group v.
Gill, 0.T. 2012, No. 12-13.

ltis appropriate fo begin by addressing W.he_"t'h}ei‘ ther the Government or BLAG, or both of them, were entitled io appeal
to the Court of Appeals and later fo sesk cerhora and appear as parties here.

There is no dispute that when this case was' in. the Dlstnct Court it presenied a concrele disagreement batween

opposing parties, a dispute suitable fijudICIal resolu’uon “[A] taxpayer has sfanding to challenge the collection of a
specific laxassessmentas unconst«tutlonal bemg forced o pay such a iaxcauses a real and immadiate economic
injuryio the individual taxpayer." Hein v. Freedom 'fom Religion Foundation, Inc.. 551 U.S. 587, 599, 127 8.Ct. 2553,

phasis deleted). Windsor suffered a redressabie injurywhen she
n__h_e;.\ﬁ_e_w, she was exempt but for the alleged invalidity of § 3 of DOMA.

was required to pay estale taxes from whi

The decision of the Exacufive not o defend fhe qir_i':'s_‘_ti'tutione!ityoffg-j 3 in court while continuing to deny refunds and to
assess deficiencies does introduce a ce'r_fn'p_ 'a_ti_eﬁ'."vaen though the Execulive’s current position was announced
before the District Court entered its judgfrje_ Gevernment‘s agreement with Windsor's position would not have
deprived the District Court of jurisdiction to entsttaln and resoive the refund suit; for her injury (failure to obtain a refund
allegedly required by law) was concrete, _pe_r ing, e'nd unredressed. The Government's position — agreeing with
Windsor's legal contention but refusing _t_e;_gi i ct meant that there was a justiciable controversy between the
parties, despite what the claimantwould fﬁd to be an inconsistencyin that stance. Windsor, the Government, BLAG,
and the amicus appear to agree upon that po ' "fl:_dlsagreementls over the standing of the parties, or aspiring

pames to take an appeal in the Court opr el nd to appear as partles in further proceedlngs in thls Court

lafter are "essentially matters ofjudiclal seif governance ! Id a’t 500 95 S Ct. 21 9? The Court has kept these two
strands separate: "Arficle ili standing, whxch enforces the Constitufion's case-orconiroversyrequirement, see Lujan v.

hitp://scholar .google.comischolar case‘?case—6241888197107641609&{;—133+s cl. +2675&h!-en&as sdt=3.33 329
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Defenders of Wildlife, 504 U.S. 555, 559-562, 112 $.Ct. 2130, 119 L Ed 2d 351 (1992); and prudential standing, which
embodies “judicially selfim posed limits on the exercise of federal jurisdiction,' Alfen [v. Wright] 468 U.S.[737,]751, 104
5.0f. 3315 [82 L.Ed.2d 558 (1 984)] " Elk Grove Unified School Dist v. Newdow, 542 U.S. 1, 11-12, 124 $.Ct. 2301. 159

L.Ed.2d 98 {2004).

The requirements of Article [I! standmg are familiar:

"First, the piam’uffmust have suffered an “injury in fact -— an invasion of a legally protected interestwhich
is (a} concrete and parﬂculanzed, and (b} “actual or imminent, not "conjectural or hypothetical.” Second,
there must be a causal co_nne_ction between the injury and the conduct complained of — the injury has to
ba “fairly ... racefable] to the challenged action of the defendant, and not ... th[e] result of] the
independent action of some third party not before the court.’ Third, it must be “likely,’ as opposed to
merely ‘speculative,' that the injui’ywill be ‘redressed by a favorable decision." Lujfan. supra, at “2686
560-561, 112 8.Ct. 2130 (footnote and citations omitted).

Rules of prudential standing,' byContrast, are more flexible "rule[s] ... of federal appellate practice,” Deposit Guaranity
Naf. Bank v. Roper. 445 U.S, 326, 333, 100 &.Ct. 1166, 63 L.Ed.2d 427 {1980). designed io protect the couris from
"decid[ing] abstract questions of wide public significance even [when] other governmental institutions may be more
competent to address the questions and even though judicial intervention may be unnecessary to protect individual
rights." Warth, supra, at 500, 95 8.Ct, 2197,

In this case the United Stales refains a stake sufficient to support Article lli jurisdiction on appeal and in proceedings
before this Court. The judgmentin question orders the United States to pay Windsor the refund she seeks. An order
directing the Treasury to paymoneyis "a real and immediate economic injury,” Hein, 551 U.8.. at 588, 127 8.Ct. 2553
indeed as real and immediate as an order directing an individual to pay a tax. That the Executive maywelcome this
order to pay the refund ifitis accompanied by the constitutional ruling it wants does not eliminate the injury to the
national Treasuryif paymentis made, or to the faxpayer if itis not. The judgment orders the United States to paymoney
that it would not dishurse but for the courl's order. The Government of the United States has a valid legal argument that
itis injured even if the Executive disagrees with § 3 of DOMA, which results in Windsor's liability for the tax. Windsor's
ongoing claim for funds that the United States refuses to pay thus establishes a confroversy sufiicient for Article Il
jurisdiction. lt would be a different i:_a"se if__the Executive had taken the further step of paying Windsor the refund to which
she was entitied under the District Courts ruling.

This Courtconfronted a compafébié case in INS v. Chadha, 462 U.S, 919, 103 $.Ct. 2764, 77 L.Ed.2d 317 (1983). A

statute byits terms allowed one House of Congress to order the immigrafion and Naturalization Sewice (INS) to deport
the respondent Chadha. There, as here, the Executive determined that the statute was unconstitutional, and "the INS
presented the Executive's views on the constitutionalityof the House action to the Court of Appeals.” Id., at 930, 103
8.Ct, 2764. The INS, however, continued to abide by the statute, and "the INS briefto the Court of Appeals did not aiter
the agency's decision to comply with the House action ordering deportation of Chadha." Ibid. This Court held “that the
INS was suficiently aggrieved by the Court of Appeals decision prohibiting it from taking action it would otherwise take,”
ibid., regardless ofwhether the agencywelcomed the judgment. The necessilyofa "case or controversy‘ to satisfy
Article lll was defined as a requirementthat the Court's "decision will have real meaning: if we rule for Chadha, he wili
not be deported; if we uphold [ihe statute] the INS will execute ifs order and deport him." /d., at 939-940, 103 8.Ct. 2764

{quoting Chadha v. INS, 634 F, 2d 408, 419 {C.A D 1980)). This conclusion was notdictum. it was a necessary predicate
to the Court's holding that "pnorto Congress intervention, there was adequate At llladverseness." 462 U.S.. at 939

' 103 8.Ct. 2764. The holdmgs of cases are instruciive, and the words of Chadha make clear its holding that the refusal

of the Executive to provide the rehefsought suffices fo preserve a justlmable dispuie as requzred byArthe Il. In short,
even where "the Governm ent Iarge[y agree[s] with the opposing party on the merits of the controversy," there is sufficient
adverseness and an "adequate bams for jurisdiction in the fact that the Government *2687 intended to enforce the
challenged law againstthat party fd at ‘340 n. 12, 103 8.G¢ 2?64

' _[t is trun iﬁai "[a] pariywho recewes a%i ihathe has sought generai'yns not aggr&eved Dy fhejudgment affordlng the reiaef

'10'?:6;47'6_09&q=1éé#éﬁc'tﬁzcé?'s&hlﬁ_en&ag_'sdma,ss. ) T R
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and cannot appeal from it." Boper, supra, at 333, 100 8.Ct. 1166, see also Camrefa v. Greene, 563 U.S. , 131
$.Ct. 2020, 2030, 179 L.Ed.2d 1118 {2011) ("As a matier of practice and prudence, we have generaily declined to
consider cases atthe requesiof a prevailing party, even when the Consfitution aEIowed us o do so0"). Butthis rule "does
not have its source in the jurisdictional limitations of Art. lll. In an appropriate case, appeal maybe permitied ... atthe
behest of the partywho has prevailed on the merits, s0 long as that party retains a stake in the appeal satisfying the
requirements of Art. lIl." Roper, supra, at 333-334, 100 8.Ct. 1166. e

While these principles suffice io show thaithis case presents a justiciable controversy under Article lil, the prudential
problems inherentin the Exscutive's unusual position require some further dascussron' The Executive's agreement with
Windsor's legal argument raises the risk that instead of a "real, eamest and vital controversy," the Court faces a
“friendly, non-adversary, proceeding ... fin which] "a parly beaten in the legislature {s'ég_a'k'_s_ _io] fransfer io the couris an
inquiry as to the constitutionality of the legislative act." Ashwanderv. TVA, 287 U.S. 288, 346, 56 S.Gt. 466, 80 L.Ed. 688
(1936) (Brandeis, J.. concurring) (quoting Chicago & Grand Trunk R. Co. v. Weﬂméh' 143 LS. 339, 345,12 §.Ct. 400,
36 L.Ed. 176 (1892)). Even when Arficle il permits the exercise of federal Junsdictron prudentra[ considerations
demand that the Court insist upon "that concrete adverseness which sharpens. the preé'entatron of issues upon which
the court so largely depends for illumination of difficul consfitutional questions.” Bakerv Carr, 369 1.8 186,204, 82

800,691, 71 £d.2d 663 (1962).

There are, of course, reasons o hear a case and issue a ruling even when one party:s reluctantto prevail in its
position. Unlike Article il requirements — which must be satisfied by the patties before;udrmal consideration is
appropriate — the relevant prudential factors that counsel against hearing this case are subject to "countervailing
considerations [thaf] may outweigh the concerns underlying the usual reluctance {o gxertjudicial power." Warth, 422
U.8., at500-501, 95 $.5t. 2197. One consideration is the extent to which adversaria'l;iu_réi_s;'e'nt'ation ofthe issues is
assured by the participation of amici curiae prepared to defend with vigor the coné_ﬁ_tu't_iona!_iiy of the legisiative act. With
respectto this prudentiai aspect of standing as well, the Chadha Court encountered a similar situation. It noted that
"there may be prudential, as opposed to Art. lll, concerns about sanctioning the adjudication of [this case] in the
absence of any participant supporting the validity of [the statute], The Court of Appeals propérly dispelled any such
concerns byinviting and accepting briefs from both Houses of Congress." 462 U.S. at 940,103 8.Ct. 2764. Chadha
was notan anomalyin this respect. The Court adopts the practice of entertaining arguments made by an amicus when
the Solicitor General confesses error with respect to a judgment below, even if the confessron is in effectan admission
that an Act of Congress is unconsfifutional. See, e.g., Dickerson v. United States 530 U S 428 120 8.6¢. 2328, 147
L.Ed.2d 405 (2000).

In the case now before the Court the aflorneys for BLAG present a substantial argumént'for the constitutionality of § 3 of
2688 *2688 DOMA. BLAG's sharp adversarial presentation of the issues satisfies the prudenhal concerns that otherwise
might counsel against hearing an appeal from a decision with which the prmmpa! partres agree Ware this Court to hold
that prudential rules require itfo dismiss the case, and, in consequence, that the Court oprpeals erred in failing fo
dismiss it as well, extensive litigation would ensue. The district courts in 94 dlstnc‘ts throughout the Nation would bs
without precedential guidance not onlyin taxrefund suits butalso in cases mvoiwng ) e"whole of DOMA's sweep
involving over 1,000 federal stafutes and a myriad of federal regulations. For mstahce the oprmon of the Court of
- —Appealsforthe First Circuit-addressing the-validity of DOMATn-a-case-involving- regulatrons ofthe Departmentof Health
and Human Senvices, likely would be vacated with insfructions to dismiss, its ruhng a_ _ urdance also then erased.
See Massachusetis v. Uniled Stafes Dept of Health and Huyman Servs, 682 F. 3d 1(C. A_'i 2012’} Rights and privileges
of hundreds of thousands of persons would be adversely affected, pending a cas 'h[ch all prudential concerns
about justiciability are absent. Thai numerical prediction may notbe certain, but |t|s ceria n that the costin judicial
resources and expense of litigation for all persons adversely affected would be i |mmense True the very extent of
DOMA's mandate means that at some pointa case likelywould arise without the prudent;al concerns raised here; but
the costs, uncertainties, and alleged harm and injuries likely would continue fora time measured in years before the
issue is resolved. In these unusual and urgent circumsfances, the very term prudenhal“ counseis thatitis a proper
exercise of the Courl's responsibility to take jurisdiction. For these reasons, the prudenﬂai and Ariicle I requirements
are met here; and, as a consequance, the Couri need not decide whether BLAG would have standmg io challenge the
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District Courf’s ruling and ifs afﬁrmance inthe Court oprpea[s on BLAG‘e own authority

The Court's conc!us:on that th|s pet:tlon maybe heard on the ments doea oot;m plythatno dlfﬁcultlee would ensue if
this were a common practice in ordinary cases. The Executive’s failure to d_e_fenc_l the constitutionality of an Act of
Congress based on a constitutional theory not yet established in judicial debisions has created a procedural dilemma.
On the one hand, as noted, the Government's agreement with Wmdeor raises questlons about the propriety of
entertaining & suil in which it seseks affirmance of an order invalidating & fede:al taw and ordering the United States fo
paymoney. On the other hand, if the Executive’s agreement with a plamtsff that a law is unconstitutional is enough to
preclude judicial review, then the Supreme Court's primaryrole in determmmg the constitutionality of a law that has
inflicted real injury on a plaintiff who has brought a justiciable legal claim would become only secondary to the
President's. This would undermine the ciear dictate of the separation-of—powers principle that "when an Act of Congress
is alleged to conflict with the Constitution, '[ijt Is emphatically the province and duty of the judicial departmentto say
what the law is." Zivolofsky v. Clinfon, 566 U.S. . 132 8.0t 1421, 14271428 182 L.Ed.2d 423 (2012) {guoting
Marbury v. Madison, 1 Cranch 137, 177, 2 L.Ed. 60 (1803)). Similarly, with respect to the legislative power, when
Congress has passed a statute and a President has signed i, it poses grave challenges fo the separation of powers
for the Executive at a particular moment to be able to nullify Congress' enactment saolely on its own inifiative and without

any determination from the Court.

#2669 The Court's jurisdictional holding, it must be underscored, does not mean the arguments for dismissing this
dispute on prudenfial grounds lack substance. Yet the difficulty the Executive faces should be acknowledged. When the
Executive makes a principled determination that a statute is unconstitutional, itfaces a difficult choice. Still, there is no
suggestion here that it is appropriate for the Executive as a matter of course to challenge statutes in the judicial forum

- rather than making the case to Congress for their amendment or repeal. The integrity of the political process would be
~ atriskif difficult constitutional issues were simplyreferred to the Courtas a routine exercise. But this case is not

roufine. And the capable defense of the law by BLAG ensures that these prudential issues do not cloud the merits
question, which is one ofimmediate importance to the Federal Government and to hundreds of thousands of persons.
These circumstances support the Court's decision to proceed to the merlis.

When at first Windsor and Spyer longed to marry, neither New York nor any other State granted them that right. After
waiting some years, in 2007 theytraveled to Ontario to be married there. It seems fair to conclude that, until recent
years, many citizens had not even considered the possibility that two persons of the same sexmight aspire to occupy
the same status and dignity as that of a man and woman in lawful marri’age For martiage beiween a man anda
woman no doubt had been thought of by most people as essential to the very definition of that ferm and to its role and
function throughout the history of civilization. That betief, for manywho long have held it, became even more urgent,
more cherished when challenged. For others, however, came the begmmngs of a new perspective, a new insight.
Accordingly some Stales concluded that same-sexmarriage ought t_o _be g_iven_recogmtlon and validity in the law for
those same-sex couples whe wish to define themselves by their comrﬁitm'entto gach other. The limitafion of lawiul
marriage o heterosexual couples, which for centuries had been deem ed both necessary and fundamental, came fo be
seen in New York and ceriain other States as an unjust exclusion. : -

Slowly at first and then in rapld course, the lawe of New York came to ackﬁ:' wledge the urgency of this i issue for same-
sex couples who wanted fo affirm their com rmtm entto one another before therr children their family, their friends, and
their com munity. And so New York recogmzed same- sex marrlages performed elsewhere and then it later amended its
own marriage laws fo permltaame-sex marriage. New York, in commo ' wrth as of this writing, 11 other States and the

" District of Columbia, decided that same- sexcouples should have the righ 0 marryand s live with pnde in themselves

http !Ischotar goog!e conﬂscholar r‘aae'?case- 5?41 888197107641509&q~133 ts.ot -:-2675&h|-"en&a

and their union and in a statue ofequalrtywtth all ot'ﬁer married peraone 'After a statew:de deliberative process that

“anabled its citizens to dISCUaS and wergh arguments for and agametsame sex marraage New York acted 0 enlarge

the definition of marriage to correct what its crtrzens and elected representatwes percewed to be an mjustlce that they
had not earl:er known or understood See Marnage EqualrtyAct 2011 N_Y l_aws 749 (codrﬁed at N.Y. Dom. Rel. Law
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Ann. §§ 10-a, 10-b, 13 (West 2013)).

ah Agalnstthls background oflawful same-sexmarriage in some States, the design, purpose, and effect of DOMAshould i
: ' 'be conmdered as the beginning point in deciding whether itis valid under the Constitution. By history and fradition the ' g
269_0 definition and regulation of marriage, as will be discussed in more detall, has *2890 been freated as being within the
Gl au__thorlty and realm of the separate Staies. Yetitis further established that Congress, in enacling discrete statutes, can . :
: :ma_{ke determinations that bear on marital rights and privileges. Just this Term the Court upheld the authorifyofthe 8
:_::Cd_h"gress to preempit state laws, allowing a former spouse {o refain life insurance proceeds under a federal program - e h i
: that gave her priority, because of formal beneficiary designation rules, over the wife by a second marriage who sunived
L -:_':the husband. Hiflman v. Marefta, 569 1.8, L83 8C 1943 L.Ed.2d (2013); see alsc Ridgway v, Ridgway,
;:454 U.S.46, 102 8.Ct. 49, 70 L..Ed.2d 39 (1981); Wissnerv. Wissner, 338 U.S, 655,70 §.Ct. 398, 94 | Ed. 424 (1950).

-_-'T_h_l_s is one exampie of the general principle that when the Federal Government acts in the exercise of its own proper
" authority, it has a wide choice of the mechanisms and means to adopt. See McCulloch v. Maryviand, 4 Wheat, 316,421,
4 1.Ed. 579 (1819). Congress has the power boih fo ensure efiiciency in the administration of its programs and to '
: FE -bhoose what larger goals and policies to pursue.

= - Other precedents involving congressional statutes which aifect marriages and family status further illustrate this point.
. ~In addressing the interaction of state domestiic relations and federal immigration law Congress determined that
- m'arriages "antered into for the purpose of procuring an alien's admission [to the United States] as an immigrant” will
not qualily the noncitizen for that status, even if the noncitizen's martriage is valid and propet for state-law purposes. 8
:U._S.C. § 1186a(b)(1) (2006 ed. and Supp. V). And in establishing income-based criteria for Social Security benefits,
- Congress decided that although state law would determine in general who qualifies as an applicant's spouse, :
i “common-aw marriages also should be recognized, regardless of any pariicular Staia's view on these relationships. 42 o
- US.C. § 1382¢(d)(2). '

Though these discrete examples establish the constitutionality of limited federal laws that regulate the meaning of
‘marriage In order to further federal policy, DOMAhas a far greater reach; for it enacts a directive applicable to over 1,000
e f_edéral statutes and the whole realm of federal regulations. And iis operation is directed to a class of persons that the
~laws of New York, and of 11 other States, have sought to protect. See Goodridge v. Department of Public Health, 440
rMéISS‘ 309,798 N.E.2d 941 (2003); An Act Impiementing the Guaraniee of Equal Protection Under the Constitution ofthe
'State for Same SexCouples, 2008 Conn. Pub. Acts no.-09-13; Varnum v. Brien, 763 N.W.2d 862 (lowa 2009); Vi. Stat. '
o '-Ann Tit. 15, § 8 (2010); N.H.Rev.Stat. Ann. § 457:1-a (West Supp.2012); Religious Freedom and Civil Marriage Equallty
L AmendmentActonOOQ 57 D.C. Reg. 27 {Dec. 18, 2009); N.Y. Dom. Rel. Law Ann. § 10-a (West Supp. 2013); Wash.
Re_v_ Code § 26.04.010 (2012); Citizen Initiative, Same-Sex Marriage, Question 1 (Me. 2012) (resuits online at - .
AV hﬁp:IMww.maine.gov]soslceclelechO‘l2/tab-ref-2012.htm| {(all Internet sources as visited June 18, 2013, and available o '
2 xR Clerk of Courl's case file)); Md. Fam. Law Code Ann. § 2-201 {Lexs 2012); An Actto Amend Title 13 ofthe Délaware _ ) _
: “Code Relating to Domestic Relations o Provide for Same-Gender Civil Marriage and to Convert Existing Civil Umons to  :
':"'”-Cnn! Marriages, 79 Del. Laws ch. 19 (2013); An actrelating to marriage; providing for civil marriage between two : '_ R
RN ";_persons providing for exemptions and protections based on religious association, 2013 Minn. Laws ch. 74; An Act :
'7;'1":".-'Reiaimg to Domestic Relations — Persons Eligible to Marry, 2013 R. . Laws ch. 4. S

._‘;2.6'9'1 *2691 In order to assess the validity of that intervention it is necessaryio discuss the exient of the state power and 3
" author:ty over marriage as a matter of history and tradition. State laws defining and regulating marriage, of course, must g
-'frespect the constitutional rights of persons, see, e.g., Loving v. Virginia, 388 U.S. 1,87 §.Ct, 1817, 18 L.Ed.2d 1010
(1 9671 but, subject to those guaraniees, "regulation of domestic relations” is "an area that has long been regarded é__s_ '

a 'rtua![y exclusive province of the States." Sospa v. lowa, 419 U).8. 393, 404 95 §.Ct 553,42 | Ed.2d 532 (1975).

o The recognition of civil marriages is central to state domestic relations law applicable to its residents and citizens. See .
. Williams v. North Carolina, 317 U.5. 287, 298, 63 8.Ct. 207, 87 L.Ed. 279 (1942) (*Each state as a sovereignhas a -
rtghtful and legitimate concern in the marital status of persons domiciled within its borders”). The definition of marriage
' is the foundation of the State's broader authority io regulate the subiect of domestic relations with respecito the " '
o '[p_]rotection of ofispring, property interests, and the enforcement of marital responsibiliies.” Ibid. "[T]he siates, ai the
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fime of the adopfion of the Constifution, possessed full power over the subject of marrlage and divorce ... [and] the
Constitution delegated no authority o the Government ofthe Um‘ted States on the subject of marriage and divorce."
Haddock v, Haddock, 201 1.8, 562, 575, 26 8.C4. 525, 50 L.Ed. 867 (1906); see also [n re Burrus, 136 U.S. 586, 593-
594 10 5.Gt 850, 34 L.Ed. 500 (1820} (“The whole sub;ect of the domestic relations ofhusband and wife, parent and
child, belongs to the laws of the States and notio the Iaws of the United States")

Consisient with this allecation of authorily, the Federal Government, through our history, has deferred to statelaw policy
decisions with respect to domestic relations. In De Sylva v. Ballentine, 351 U.8. 570, 76 $.Ct. 974, 100 L Ed. 1415
(1958), for example, the Court held that, "[ffo decide who is the widow or widower of a deceased author, or who are his
executors or next of kin," under the Copyright Act "requires a reference to the law of the State which created those legal
relationships" because "there is no federal law of domestic relations." /d., at 580, 76 8.Ct. 974. In order to respect this
principle, the federal courts, as a general rule, do not adjudicate issues of marital status even when there might
otherwise be a basis for federal jurisdiction. See Ankenbrandtv. Richards, 504 U.S. 689,703,112 $.6t. 2206, 119

L Ed.2d 468 (1892). Federal courts will not hear divorce and custody cases even if they arise in diversity because of "the
virtually exclusive primacy... of the States in the regulation of domestic relations.” Id., at 714, 112 8.Ct. 2206 (Blackmun,
d,, concurring in judgment).

The significance of state res ponsibilities for the definition and regulation of marriage dates to the Nation's beginning;
for "when the Constfitution was adopted the common understanding was that the domestic relations of husband and
wife and parent and child were matters reserved to the States." Ohio ex rel. Popovici v. Agler, 280 U.S, 379, 383-384. 50
8.Ct. 154 74 L.Ed, 489 (1930). Marriage laws varyin some respects from State {o State. For example, the required
minimum age is 16 in Vermont, but only 13 in New Hampshire. Compare V. Stat. Ann., Tit. 18, § 5142 (2012}, with
N.H.Rev.Stat. Ann. § 457:4 (West Supp.2012). Likewise the permissible degree of consanguinity can vary (most States
permit first cousins to marry, buta handful — such as lowa and Washington, see lowa Code § 595.19 (2009), Wash.

2682 Rev.Code § 26.04.020 *2692 (2012) — prohibit the practice). But these rules are in every event consistent within each -
Siate,

Against this background DOMA rejects the long-established precept that the incidents, benefits, and obligations of
marriage are uniform for all married couples within each State, though they may vary, subject to constitutional
guarantees, from one State io the next. Despite these considerations, itis unnecessary fo decide whether this federal
intrusion on state power is a violation of the Constitution because itdisrupts the federal balance. The State's power in
defining the marital relation is of central relevance in this case quite apart from principles of federalism. Here the State's
decision fo give this class of persons the right to mairy conferred upon them a dignily and status of immense import.
When the State used its historic and essential authority to define the marital relation in this way, its role and its powerin
making the decision enhanced the recognition, dignity, and protection of the class in their own community. DOMA,
because of its reach and exient, departs from this hisfory and fradition of reliance on state law to define marriage.
"IDJiscriminations of an unusual character especially suggest careful consideration fo determine whether they are
obhnoxious to the constiiviional provision." Romer v. Evans, 517 U8, 620, 633, 116 S.Ct. 1620, 134 L.Ed.2d 855 {1996)
(quoting Louisville Gas & Elec. Co. v. Coleman, 277 \J.S. 32, 37-38,48 8.Ct. 423,72 | Ed. 770 (1928)).

The Federal Government uses this state-defined class for the oppoéite purpose - to impose restrictions and
disabilities. That result requires this Courinow to address whether the resuiting injury and indignity is a deprivation of
an essential part of the liberty protected bythe Fifth Am'erzdfh'é'n"c What the State of New York treats as alike the federal
law cieems unl!ke bya faw desagned to mjure the same c[ass the State seeks fo protect

' ln actlng ﬁrst fo recogmze and then o allow same-sex mamages New York was respond:ng "to the mltlatwe of those
who [soughf] a wice in shaping the destiny of their own times " Bond v, Unifed Stafes, 564 1.8, . 1318.CL
2355, 2359, 180 L. Ed.2d 269 (2011). These actions were w:thout doubt a proper exercise oflts soverelgn authority
within our federal system, all in the way that the Framers ofthe Constifutlon infended. The dynamics of state _
governmantin the federal system are to aflow the forroai;on of conser'sus respecting the waythe members ofa
discrete community treat each other in their da;iycontact_and constant interaction with each other. :
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The States'interestin defining and regulaiing the marital relation, subject to constitutional guaraniees, stems from the
understanding that marriage is more than a routine classification for purposes of certain statutory benefits. Private,
consensual sexual infimacy between two adult persons of the same sexmaynot be punished by the State, and itcan -
form "buione elementin a personal bond thatis more enduring." Lawrence v. Texas 539 1.5, 558, 567, 123 8§.Gt.
2472, 156 1. Ed.2d 508 {2003). Byits recoghition of the validity of same-sexmarriages periormed in other jurisdictions
and then by authorizing same-sexunicns and same-sexmarriages, New York sought fo give further protection and
dignity fo thai bond, For same-sexcouples who wished io be married, the State acted to give their lawfui conduct a
lawful status. This status is a far-reaching legal acknowledgment of ihe intimate relationship between two people, a
relationship deemed by the State worthy of dignity in the community equal with all other marriages. it reflects both the
community's considered perspective on the historical *2693 roots of the institution of marriage and its evolving
understanding of the meaning of equality.

Y

DOMA seeks o injure the veryclass New York seeks to protect. By doing so it violates basic due process and equal
protection principles applicable fo the Federal Government. See U.8. Const, Amdt. 5; Bolling v. Sharpe 347 U.8. 497,
74 8.0t 693, 98 L.Ed. 884 (1954). The Constitution's guarantee of equality "must at the veryleast mean that a bare
congressional desire to harm a polliically unpopular group cannot” jusiify disparats treatment of that group. Depariment
of Agriculture v, Moreno, 413 \).S, 528, 534-535. 93 8.C4. 2821, 37 L .Ed.2d 782 (1973). In determining whether a law is
motived by an improper animus or purpose, "[dliscriminations of an unusual character" especially require careful
consideration, Supra, at 2692 {quoting Romer, supra, at 633, 116 §.Ct. 1620). DOMA cannot sunvive under these
principles. The responsibility of the States for the regulation of domestic relations is an important indicator of the
substantial societal impact the State's classifications have in the dallylives and customs of its people. DOMA's unusual
deviation from the usual tradition of recognizing and accepting state definitions of marriags here operates to daprive
same-sex couples of the benefits and responsibilities that come with the federal recognition of their marriages. This is
strong evidence of a law having the purpose and effect of disapproval of that class. The avowed purpose and practical
effect of the law here in question are to impose a disadvantage, a separate status, and so a stigma upon all who enter
info same-~sexmarriages made lawful by the unguestioned authority of the States.

The history of DOMA's enactment and its own {ext demonstrate that interference with the equal dignity of same-sex
marriages, a dignity confarred by the States in the exercise of thelr sovereign power, was more than an incldental effect
of the federal statute. K was lis essence. The House Report announced its conclusion that "it is both appropriate and
necessary for Congress to do what it can to defend the institution of iraditional heterosexual martiage.... H.R. 3396 is
appropriately entitied the 'Defense of Marriage Acl’ The effort to redefine “marriage’ to extend to homosexual couples is
a fruly radical proposal that would fundamentally alier the institution of marriage.” H.R.Rep. No. 104-664, pp. 12-13
(1998). The House concluded thai DOMA expresses "both moral disapproval of hamosexuality, and a morai conviction
that heterosexuality better comports with traditional (especially Judeo-Christian) morality." /d., at 16 (footnole deleted).

- The stated purpose of the law was to promote an "interest in profeciing the fraditional moral teachings reflected in

heterosexual-only marriage laws." Ibid. Were there any doubt of this far-reaching purpose, the title of the Ap_i_con_ﬁrms it

- The Defense of Marriage. R o

The arguments putforward by BL.AG are just as candid about the congressional purpose to influence or interfere with
state sovereign choices about who maybe married. As the tile and dynamics of the bill indicate, its purposé, is to
discourége'enacﬁnen'ﬁ: of state same-sex marriage laws and to restrici the freedom and choice of couples Hﬁérried
under those laws if they are enacted. The congressional goal was "o put a thumb on the scales and influence a state's
decision as to how o shape lis own marriage laws." Massachuselfs, 682 F.3d, at 12-13. The Act's demonstirated
purpose is {o ensure thatif any State decides to recognize same-sexmarriages, those unions will be treated as
second-class marriages *2694 for purposes of federal law. This raises a most serious question under the '
Consfitution’s Fifth Amendment.

DOMA's operation in practice confirms this purpose. When New York adopted a faw to permit same-sexmarriage, it
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sought to efiminate inequality; but DOMA frustrates that objective through a system-wide enactment with no identified
connection to any particular area of federal law. DOMA wriies inequality into the entire United States Code. The
particular case at hand concerns the estate tax, but DOMAis more than a simple determination of what should or
should not be allowed as an estate taxrefund. Among the over 1,000 statutss and numerous federal regulations that
DOMA controls are laws pertaining to Social Security, housing, taxes, criminal sanctions, copyrlght and veterans’
benefits. IR

DOMA's principal effectis to identify a subset of state-sanctioned marriages and make them unedual. The principal
purpose is to impose inequality, not for other reasons like governmental efficiency. Responsibilities, as well as rights,
enhance the dignity and integrity of the person. And DOMA contrives fo deprive some couples married under the laws of
their State, but not other couples, of boih rights and responsibiliies. By creating two contradictory marriage regimes
within the same State, DOMAforces same-sexcouples o live as married for the purpose of state law but unmarried for
the purpose of federal law, thus diminishing the stability and predictability of basic personal relations the State has
found it proper to acknowledge and protect. By this dynamic DOMA undermines both the public and private significance
of state-sanctioned same-sexmarriages; for it tells those couples, and ali the world, that their otherwise. valid
marriages are unworthy of federal recognition. This places same-sexcouples in an unstable pasition of being in a
second-tier marriage. The differentiaion demeans the couple, whose moral and sexual choices the Consfitution
protects, see Lawrence, 539 U.S. 558, 123 8.Ct. 2472, and whose relationship the State has sought to dignify. And it
humiliates tens of thousands of children now being raised by same-sexcouples. The law in question makes ifeven
more difficult for the children to understand the integrity and closeness of their own family and ifs concord-with other
families in their community and in their daily lives. '

Linder DOMA, same-sexmarried couples have their lives burdened, by reason of government decree, in visible and
public ways, Byiis great reach, DOMA touches many aspecis of married and family life, from the mundane fo the
srofound. it prevents same-sexmarried couples from obtaining government heaithcare benefits they would otherwise
receive. See 5 1.8.C. §§ 8901(5), 8905. It deprives them of the Bankruptcy Code's special protections for domestic-
support obligations. See 11 U.S.C. §§ 101{144), 507(a}(1)(A), 523(a)(5), 523{a)(15). It forces them fo foilow a
complicated procedure to file their state and federal taxes jointly. Technical Bulletin TB-55, 2010 Vt. Tax LEXIS 6 {Oct. 7,
2010); Brieffor Federalism Scholars as Amici Curiae 34. It prohibits them from being buried together in veterans'
cameteries. National CemeteryAdrnlmstratlon Directive 3210/, p. 37 (June 4, 2008) '

For certain married couples, DOMA's unequal effects are even more serious. The fedsral penal code makes ita crime
{o "assaulfi], kidna{p], or murdef] ... a member of the immediate family” of "a United States official, a United States
judge, [or] a Federal law enforcement officer,” 18 U.S.C. § 115(a)(1){A), with the intent to influence or refaliate against
that *2695 official, § 115(a)(1). Although a "spouse” qualifies as a member of the officer's “immediate family," § 1 15((:)
{2}, DOMA makes this protection inapplicable to same-sexspouses.

DOMA also brings financial harm fo children ofsame-sex couples. It raises the cost of health care for families by taxing
health benefits provided by employers to their workers' same-sex spouses. See 26 U.8.C. § 106; Treas. Reg. § 1.106-1,
26 CFR § 1.106-1 (2012); IRS Private Leiter Ruling 9850011 (Sept. 10, 1998). And it denies or reduces benefits aliowed
to families upon the loss of a spouse and parent, benefits that are an integral part of family securilty‘ See Social Security
Administration, Social Security Survivors Benefits 5 (2012) (benefits available fo-a surviving spouse carmg for the
couple's child), online at hitp:/iwww.ssa.govipubs/EN-05-10084.pdf. C e

DOMA divests married same-sex couples ofthe duties and réspons'ibilities that are an ésse’n:{ial part o_f_'m'érried life and
ihat they in most cases would be honored to accept were DOMA not in force. For instance, because itis expected that
spouses will support each other as they pursue aducational oppoﬁumtles federal law takes mto conmderatnon a
spouse's income in calculating a student's federal financial aid eligibility. See 20 U. S.C. § 108?nn(b) Same~sex
married couples are exempt from this requirement. The same is frue with respectto faderal ethlcs ruins Federal
executive and agency officials are prohibited from “paﬁ-capat[mg] perscna!!"and substanttaﬂy‘ -n mat&ers as to which
they or their spouses have a financial inferest. 18 U.S.C. § 208(a). Asimilar staiute prohibits Senators ‘Senate
employees, and their spouses from accepling hlgh-va[ue gifts from certain sources, see 2. S C § 31 2( )(1), and
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another mandates detailed financial disclosures by numerous high-ranking officials and their spouses. See 5
U.5.C App. §§ 102(a), (e}). Under DOMA, however, these Government-integrity rules do not applyfo same-sexspouses.

E

The power the Constitution grants it also restrains. And though Congress has great authority o design laws o fitits
own conception of sound national policy, it cannot deny the liberty protected by the Due Process Clause of the Fifth
Amendment. g

What has been explained fo this point should more than suffice to establish that the principal purpose and the
necessary effect of this law are to demean those persons who are in a lawful same-sexmarriage. This requires the
Courtfo hold, as it now does, that DOMAis unconstitutional as a deprivation of the liberty of the person protected by the
Fifth Amendment of the Constitution.

The liberty protected by the Fifth Amendments Due Process Clause contains within it the prohibition against denying to
any person the equal protection of the laws. See Bolling, 347 U.S., at 499-500, 74 §.Ct. 663; Adarand Constructors, Inc.
v.Pend 515 1.8 200,217-218. 115 8.0¢. 2097, 132 1..Ed.2d 158 (1995). While the Fifth Amendment itself withdraws
from Government the power to degrade or demean in the way this law does, the equal protection guarantee of the
Fourteenth Amendment makes that Fifth Amendment right ali the more specific and all the betler undersicod and
preserved.

The class to which DOMA directs its restrictions and restraints are those persons who are joined in same-sex
marriages made lawful by the State. DOMA singles out a class of persons deemed by a State entitied fo recognition and

2696 protection fo enhance their own liberty. it imposes a *2688 disability on the class by refusing fo acknowledge a status
the State finds to be dignified and proper. DOMA instructs all federal officials, and indeed all persons with whom same-
sexcouples interact, including their own children, that their marriage is less worthy than the marriages of others. The
federal statute is Invalid, for no legitimate purpose overcomes the purpose and effect to disparage and to injure those
whom the State, byits marriage laws, sought to protectin personhood and dignity. By seeking to displace this
protection and ireating those persons as living in marriages less respecied than others, the federal statute is in
violation of the Fifth Amendment. This opinion and its holding are coniined to those lawful marriages.

The judgment ofthe.C_JdLlrE of Appeals for the Second Circuitis affirmed.
{iis so ordered.
Chief Justice ROBERTS, dissenting.

t agree with Justice SCALIA that this Court lacks jurisdiction to review the decisions of the courts below. On the merits of
the constitutional dispute the Court decides to decide, | also agree with Justice SCALIA that Congress acted
constituiionally in passing the Defense of Marriage Act (DOMA). Interests in uniformity and stability amply justified
Congress's decision fo refain the definition of marriage that, at that point, had been adopted by every State in our Nation,
) ﬁdeive'r}lﬁa‘tiﬁihﬁﬁé’_ﬁmﬂﬂﬁ’cﬁﬁf at2707-2708 (dissenting opinion). S

The majority sees a mdre sinister motive, pointing out that the Federal Government has generatly (though not uniformiy)
deferred fo state deﬁnltqons of marnage in the past. That is true, of course, bui none of those pnor state- by—state
variations had mvo[ved d:fferences over somethmg — as the majonty puis it — "thought of bymost people as essential
fo the very definition of_[ma_rnage} and {o its rale and function throughout the history of civilization." Anfe, at 2689. That the
Federal Government tre__ate'd' this fundamental question differently than it freated variaions over consanguinity or
minimum age is hardly s'u'rpris__ing - and hardly enough to support a conclusion that the "principal purpese,” anfe, at
2694, of the 342 Représenteitives and 85 Senators who voted for it, and the President who signed if, was a bare desire
to harm. Nor do the snippeis of legislalive history and the banal liie of the Act to which the majorily points suffice to
make such a showing. At least without some more convincing evidence that the Act's principal purpose was fo codify
malice, and that it furthered no legitimale government interests, | wouid nottar the political branches with the brush of
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bigotry.

Butwhile 1 disagree with the result to which the majority’s analysis feads itin this dase, | think it more important fo point
outthatits analysis leads no further. The Court does not have before it, and the logic of its opinion does notdecide, the
distinct question whether the States, In the exercise of their "historic and essential authority to define the marital
relation," anie, at 2692, may continue to uiilize the traditional definition of martiage.

The majority goes outof its way io make this explicit in the penultimate sentence of its opinion. I states that "{flhis
opinion and its holding are confined to those lawful marriages,” anie, at 2696 — referring to same-sexmarriages thata
State has alreadyrecognized as a resuit of the local "community's considered perspective on the historical roots of the
institution of marriage and its evohing understanding of the meaning of equality.” Anfe, at 2681. Justice SCALIA

2697 believes this is a "bald, unreasoned disclaimelr].” *2697 Post, at 2709. in myview, though, the disclaimer is a logical
and necessary consequence of the argument the majority has chosen to adopt. The dominant theme of the majority
opinion is that the Federal Governments intrusion into an area "central to state domestic relations law applicable to its
residents and citizens" is sufficienily "unusual” to set off alarm bells. Anfe, at 2690, 2692. | think the majority goes ofi
course, as | have said, butitis undeniable that its judgmentis based on federalism.

The majority extensively chronicles DOMA's departure from the normal allocation of responsibility between State and
Federal Governments, emphésiz‘ng that DOMA "rejects the long-established precept that the incidents, benefits, and
obligations of marriage are uniform for all married couples within each State." Anie, at 2692. But there is no such
departure when one State adopts or keeps a definition of marriage that differs from that ofits neighbor, for itis entirely
expected that state definiions would "vary, subject to consfitutional guarantees, from one State to the next” [bid. Thus,
while "[tlhe State's power in defining the marital relation is of central relevance" to the majority's decision to strike down
DOMAhere, ibid., that power will come into play on the other side of the board in future cases about the constittionality
of state marriage definitions. So too will the concerns for state diversity and sovereignty that weigh against DOMA's
constitutionality in this case. See anfe, at 2692. '

ltis notjust this central feature of the majoritys analysis thatis unique to DOMA, but many considerations on the
periphery as well. For example, the majority focuses on the legislative history and title of this particular Act, anfe, at
2693; those statute-specific considerations will, of course, be irrelevantin future cases about different statutes. The
majority emphasizes that DOMAwas a "systemwide enactment with no identified connection to any particular area of
federal law," but a State's definition of marriage "is the foundation of the State's broader authority to regulate the subject
of domestic relations with res pect to the “[plrotection of offspring, property inferests, and the enforcement of marital
responsibiliies ™ Anfe, at 2694, 2690. And the federal decision undermined (in the majority's view) the "dignity falready]
conferred by the States in the exercise of their sovereign power,” anfe, at 2693, whereas a Stale's decision whether o
expand the definition of marriage from its traditional contours involves no similar concern.

We mayin the future have to resolve challenges to state marriage definitions affecting same-sexcouples. Thatissue,
howaever, is not before us in this case, and we hold today that we lack jurisdiction fo consider itin the particutar context
of Hollingsworth v. Perry, U.S. at 133 8.Ct. 1521. 1 write onlyfo highlight the limits of he majority's holding and
reasoning today, lest its opinion be taken to resolve not only a question that | believe is not properly before us —
DOMA's constituionality — but also a question that all agree, and the Court explicitly acknowledges, is notatissue.

Justice SCALIA, with whom Justice THOMAS joins, and with whom THE CHIEF JUSTICE joins as fo Part |, dissenting.

This case is about power in several respecis. Itis about the power of our people to govern themselves, and the power
of this Court fo pronounce the law. Today's opinion aggrandizes the latter, with the predictable consequence of

2698 diminishing the former. We have no power to decide this case. And even if we did, we have no 2693 power under the
Constitution fo invalidate this democratically adopted legislation. The Court's errors on both points spring forth from the
same diseased rool: an exalted conception of the role of this institution in America. .. :

s .
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The Courtis eager — hungry — io tell everyone its vie:w_ of the legal question at the heart of this case. Standing in the
wayis an obstacle, a technicality of little interest o ahyone but the people of We the People, who created it as a barrier
against judges’intrusion into their lives. They gave judges, in Article I, only the “judicial Power,” & power to decide not
absfract questions buireal, concrete "Cases" and "Cohtroversies." Yet the plaintiff and the Government agres entirely
on what should happen in this lawsuit. Theyagree that the court below gotit right; and they agreed in the couri below
that the court below that one gotitright as well. What, then, are we doing here?

The answer lies at the heart of the jurisdictional porﬁo_n 'thoday‘s opinion, where a single sentence lays bare the
majority’s vision of our role. The Court says that we have the nower to decide this case because if we did not, then our
"primary role in determining the constitutionality of a iaw“' (atleast one that "has inflicted real injury on a plaintiff'y would
"become only secondary to the President's." Anfe, at 2688. Butwait, the reader wonders — Windsor won below, and so
cured her injury, and the Presidentwas glad to see it. True, says the majority, but judicial review must march on
regardless, lest we "undermine the clear dictate of the separation-of-powers principle that when an Act of Congress is
alieged to conflict with the Constitution, itis emphatically the province and duty of the judicial deparimentto saywhat the
faw is." Ibid. {internal quotation marks and brackets omitted).

That is jaw-dropping. It is an assertion of judicial supremacy over the people's Representatives in Congress and the
Execufive. ltenvisions a Supreme Court standing {or rather enthroned) at the apex of government, empoweread to decide

-all constitutional questions, always and everywhere "primary” in its role.

This image of the Court would have been unrecognizable to those who wrote and ratified our national charter. They
knew well the dangers of "primary" power, and so created branches of government that would be "pérfectly coordinate
by the terms of their common commission," none of which branches could "pretend fo an exclusive or superior right of
seftling the boundaries between their respective powers.” The Federalist, No. 49, p. 314 (C. Rossiter ed. 1961) (J.
Madison}. The people did this to protect themselves . They did it to guard their right fo selfrule against the black-robed
supremacy thai today's majority finds so afiractive. So it was that Madison could confidently siate, with no fear of
contradiction, that there was nothing of "greater intrinsic value” or "stamped with the authority of more enlightened
patrons of liberty” than a government of separate a'n_d coordinate powers. Id., No. 47, at 301.

"~ Forthis reason we are quite forbidden to saywhat the law is whenever (as today's opinion asseris} "an Act of
~ Congress is alleged fo conflict with the Constitution." Anie, at 2688. We can do so onlywhen that allegation will

2699

defermine the ouicome of a l[awsuit, and is coniradicted by the other party. The "judicial Power" is not, as the majority
believes, the power "to saywhat the law is," ibid., giving the Supreme Coutt the "primary role in determining the
constitutionality of laws." The *2699 majority must have in mind one of the foreign constitutions that pronounces such
primacyfor its consfitutional court and allows that pﬁmac_y {o be exercised in coniexds other than a lawsuit. See, e.g.,
Basic Law for the Federal Republic of Germany, Art. 83. The judicial power as Americans have understood it (and their
English ancestors before them}is the power fo adj:udica'te_, with conclusive effect, disputed government claims {civil or
criminal) againsi private persons, and disputed claims by private persons agzinstthe government or other private

persons. Semeitimes {though not always) the p_art_le_s _b__efore the couri disagree noiwith regard o the Tacls oftheircase

(or not only with regard to the facts) but with regard to the applicable law — in which event (and only in which event) it
becomes the "province and duty of the judicial depart_me__n't"io saywhatihe lawis." Ante, at 2688.

In other wards, declaring the compatibility of s'té'l_{é'(j)'r'_'fedétél laws with the Constitution is not only not the "primary role"
of this Couri, itis not a separate, ree-standing r_die__af all. We perform that role incidentally — by accident, as itwere —
when thatis necessaryio resolve the dispuie before i._l's.'T_hen, and onlythen, does it become "the province and duty of
the judicial department to say what the law is."” That _Es_w_hy, in 1793, we politely declined the Washington
Administration’s requestfo "saywhat the lawis"on a pérﬁcu!ar treaty matter that was not the subject of a concrete legal
controvarsy. 3 Correspondence and Public Papears of John Jay486-489 (H. Johnston ed. 1893). And thatis why, as our
opinions have sald, soms questions of law will hever be presented fo this Court, because there wili never be anyone
with standing to bring a lawsuit. See Schlesinger v. Reservists Comm. fo Stop the War, 418 U.S. 208, 227,94 8,Ct,
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2925 41 1. Ed.2d 706 (1974); United States v, Richardson, 418 1.8, 166, 179,94 §.01. 2940, 41 L Ed.2d 675 (1974). As
Justice Brandeis putit, we cannot "pass upon the constifutionalily of legislation in a friendly, non-adversary,
proceeding™, absent a "real, eamestand vital controversy between individuals,” we have neither any work to do nor any
power fo do it. Ashwanderv. TVA, 297 U.S. 288, 346, 56 8§.Ct. 466, 80 |..Ed. 688 (1938) (concurring opinion) (queting
Chicago & Grand Trunk R. Co. v. Wellman. 143 U.S. 339, 345, 12 $.€1. 400, 36 |..Ed. 176 (1892)). Our authority begins
and ends with the need to adjudge the rights of an injured party who stands before us seeking redress, Lujgn v.
Defenders of Wildlife, 504 U.S. 555, 560, 112 8.0 2130, 119 L Ed.2d 351 {1982}

Thatis completely absent here, Windsor's injurywas cured by the jJudgment in her favor. And while, in ordinary
gircumstances, the United States is injured by a directive to pay 2 taxrefund, this suitis far from ordinary. Whatever
injury the United States has suffered will surely not be redressed by the action that i, as a fitigant, asks us to take. The
final sentence of the Solicitor General's brief on the merits reads: "For the foregoing reasons, the judgment of the court
of appeals should be affirmed." Brief for United States (merits} 54 (emphasis added). That will not cure the
Government's injury, but carve itinto sione. One could spend many fruitiess afternoons ransacking our library for any

other petitioner's brief seeking an afirmance of the judgment against it 2700 What the petitioner United States asks
us to do in the case before us is exactly what the respondent Windsor asks us to do: not to provide relief from the
judgment below but to say that that judgmentwas correct. And the same was true in the Court of Appeals: Neither party
sought to undo the judgment for Windsor, and so that court should have dismissed the appeal (justas we should
dismiss) for lack of jurisdiction. Since both parties agreed with the judgment of the District Court for the Southern
District of New York, the suit should have ended there. The further proceedings have been a contrivance, having no
objectin mind except to elevate a District Court judgment that has no precedential effect in other courts, to one that has
precedential effect throughout the Second Circuit, and then (in this Court) precedential effect throughout the United
States.

We have never before agreed to speak — to "say what the law is" — where there is no controversy before us. In the
more than two centuries that this Court has existed as an institution, we have never suggested that we have the power
to decide a question when every party agrees with both its nominal.opponent and the court below on that question's
answer. The United States reluctantly conceded that at oral argument. Ses Tr. of Oral Arg, 18-20,

The closestwe have ever come to what the Court blesses todaywas our opinion in [NS v. Chadha, 462 1.8, 919, 103

8.Ct. 2764, 77.L.Ed.2d 317 (1983). Butin that case, two parties to the litigation disagreed with the position of the United

States and with the court below: the House and Senate, which had intervened in the case. Because Chadha concemned
the validity of a mode of congressional action — the one-house iegisiative veto — the House and Senaie were
threatenad with destruction of what they claimed to be one of their institutional powers. The Executive choosing notto

defend that power,g—21 we permitted the House and Senate fo intervene. Nothing like that is present hers.

To be sure, the Courtin Chadha said that staiutory aggrieved-party status was "not altered by the fact that the Executive
may agree with the holding that the statute in question is unconstitutional.” /d., at ©30-231, 103 §.Ct. 2764 Butina
footnote to that statement, the Court acknowledged Article lil's separate requirement of a "justiciable case or
controversy,” and stated that this requirement was satisfied "because of the presence of the two Houses of Congress
as adverse parties." Id., at 931, n. 6, 103 §.Ct. 2764, Later in its opinion, the Chadha Court remarked that the United
States® announced intention to enforce the statute also sufficed to permitjudicial review, even absent congressional
participation. /d., at 939, 103 5.Ct. 2764. That remark is irue, as a description of the judicial review conducted in the
Court of Appeals, where the Houses of Congress *2701 had notintervened. (The case or_igi_hate_d in the Courtof
Appeals, since it sought review of agency action under 8 U.8.C. § 1105a(a)} {1976 ed.},) There, absent a judgment
selting aside the INS order, Chadha faced deportation. This passage of our opinion seems to be addressing that initial
standing in the Court of Appeals, as indicated by its quotation from the lower courl's opihion, 462 11.S. at 939-940, 103
§.Ct, 2764. But if it was addressing standing to pursue the appeal, the remark was both the purest dictum (as
congressional intervention at that point made the required adverseness "beyond doubt" id, at 938, 103 S.Ct. 2784),
and quite incorrect. When a private party has a judicial decree safelyin hand to prevent his injury, additional judiciai

action requires that a parly injured by the decree soek fo undo it. in Chadha, the intervening House and Senate fuiilied
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that requirement. Here no one does.

The majority's discussion ofthe requirements of Article Il bears no resemblance o our jurisprudence. It accuses the
amicus (appointed to argue against our jurisdiction) of "elid{ing] the distinction between... the jurisdictional
requiremenis of Article I and the prudential limits on ifs exercise.” Anfe, at 2685. It then proceeds to call the
requirement of adverseness a "prudential” aspect of standing. Of standing. Thatis incomprehensible. A plaintiff (or
appellant) can have all the standing in the world - satisfying all three standing requirements of Lujan that the majority
so carefully quotes, anie, at 2686 — and yet no Article lIl controvarsy may be bafore the court. Ardicle lll requires notjusta
piaintiff {or appellant) who has standing fo complain but an opposing party who denies the validity of the complaint. Itis
not the amicus that has done the eliding of distinctions, but the majority, calling the quite separate Articte Hl requirement
of adversensass between the paries an element (which it then pronounces a "prudential” element) of standing. The
question here is not whether, as the majority puts it, "he United States retains a stake sufiicient to support Article Il
jurisdiction,” ibid. the question is whether there Is any controversy (which requires confradiclion) between the United
States and Ms. Windsor. There is not.

Ifind it wrly amusing that the majority seeks to dismiss the requirement of pariy-adverseness as nothing more than a
"nrudential" aspect of the sole Article it requirement of standing. (Relegating a jurisdictional requirement to "prudential”
status is a wondrous device, enabling courts fo ignore the requirement whenever they believe it "prudent’ — which is to
say, a good idea.) Half a century ago, a Court similarly bent upon announcing its view regarding the constitutionality of a
federal statute achieved that goal by effeciing a remarkably similar but completely opposite distortion of the principles
limiting our jurisdiction. The Couri's noforious opinion in Flast vy, Cohen, 392 1.5, 83,98-101. 88 §.Ct. 1942, 20 L.Ed.2d
947 ;1968 ), held that standing was merely an element (which it pronounced to be a “"prudential" element) of the sole
Article Hll requirement of adverseness. We have been living with the chaos created by that power-grabbing decision ever
since, see Hein v. Freedom From Religion Foundation, Inc., 551 U.S, 587, 127 8.C1. 2553, 168 1 .Ed.2d 424 (2007}, as
we will have fo live with the chaos created by this one.

The authorities the majority cites fall miles short of supporting the counterintuitive notion that an Article Il "controversy"
can exist without disagreement beiween the pariies. In Deposit Guaranity Nat. Bank v. Roper, 445 U.S, 326, 100 §.Ct,
1166, 63 L.Fd.2d 427 {1980}, the District Court had eniered judgment in the individual plaintif's favor based on the
2702 *2702 defendant bank's offer fo payihe full amount claimed. The plainiiff, however, sought to appeal the District Court's

' denial of class ceriification under Federal Rule of Civil Procedure 23. There was a continuing dispuie between the
parties concerning the issus raised on appeal. The same is true of the other case cited by the majority, Camreia v.
Greene, 563 U.S. L4131 8.66.2020 179 L.Ed.2d 1118 (2011). There the Disfrict Court found that the defendant state
officers had violated the Fourth Amendment, butrendered judgment in their favor because they were entitled to official
immunity, application of the Fourth Amendment to their conduct not having been clear at the time of violation. The
officers sought {o appeal ihe holding of Fourth Amendment vialation, which would circumscribe their future conduct; the
plaintiff continued to insist that a Fourth Amendment violation had occurred. The "prudential” discretion to which both
those cases refer was the discretion fo deny an appeal even when a live coniroversy exists — not the discretion to grant
one when it does not. The majorily can cite no case in which this Court entertained an appeal in which both parties
urged us to afiirm the judgment below. And that is because the existence of a controversyis not a "prudential”

—— — requirentent thatwe have inverted, butamessentialelementof anm Article llicase orcontroversy. The majoritys notion
ihat a case between friendly parties can be entertained so long as "adversarial presentation of the issues is assured by
the participation of amici curiae prepared io defend with vigor” the other side of the issue, anfe, at 2687, effects a
breathtaking revolution in our Article [t jurisprudence.

It maybe argued that if what we sayis true some Presidential determinations that statutes are unconstifutional will not
be subject to our review. That is as it should be, when both the President and the plalntiff agree that the statute is
unconstitutional. Where the Executive is enforcing an unconstitutional law, suit will of course lie; butif, in that suit, the
Executive admits the unconstituionality of the law, the litigation should end in an order or a consent decree enjoining
enforcement, This suit saw the light of day only because the President enforced the Act (and thus gave Windsor
standing to sue) even though he believed it unconstitutional. He could have equalty chosen (more appropriately, some
would say) neither to enforce nor {o defend the statute he believed to be unconstitulional, see Presidential Authority lo

hitp:ffscholar.gcogle.comvscholar_case?case=62418881971076416098q="133+s.ct.+2675&N=endas_sdi=3,33 15/29



512014 US v. Windsor, 133 B, Ct, 2875 - Suprema Cowrt 2013 - Goog ie Schoiar
Decline to Execute Unconstitutional Statutes, 18 Op. OF. Legal Counsel 193 (Nov. 2, 1894) — in which event Windsor
would not have been injured, the District Court could not have refereed this friendly scrimmage, and the Executive’s
determination of unconstitutienality would have escaped this Court's desire to blurt out ifs view of the law. The matter
would have been left, as so manymatters ought o be left, to a tug of war between the President and the Congress,
which has innumerable means {up fo and including impeachment) of compelling the President to enforce the laws it
has writien. Or the President could have evaded presentafion of the constitutional issue io this Court simply by declining
{o appeal the District Court and Court of Appeais dispositions he agreed with. Be sure of ihis much: if a President wanis
fo insulate his judgment of unconstitutionality from our review, he can. What the views urged in this dissent produce is
notinsulation from judicial review but insulation from Executive contrivance.

The majority brandishes the famous sentence from Marbury v. Madison, 1 Cranch 137, 177, 2 L .Ed. 60 (1803) that "[ijtis

emphatically the province and duty of the judicial department to say what the law is.” Anfe, at 2688 (internal quotation
2703 *2703 marks omitted). But that sentence neither says nor implies thatitis always the province and duty of the Court to
saywhatthe law is — much less that its responsibilityin that regard is a "primary” one. The very next sentence of Chief
Justice Marshall's opinion makes the crucial qualification that fodays majority ignores: "Those who apply the rule to
particular cases, must of necassity expound and interpret that rule.” 1 Cranch, at 177 (emphasis added). Onlywhen a
"narticular case" is before us — that is, a controversythat it is our business to resoive under Article lil — do we have the
province and duty to pronounce the taw. For the views of our early Court more precisely addressing the question before
us here, the majority ought instead to have consulted the opinion of Chief Justice Taneyin Lord v. Veazie, 8 How. 251

12 L Ed. 1067 (1850}

"The objection in the case before us is... that the plaintiff and defendant have the same interest, and that
interest adverse and in conflict with the interest of third persons, whase rights would be seriously
affected if the question of law was decided in the manner that both of the parties to this suitdesire itto
be. "Ajudgment entered under such circumstances, and for such purposes, is a mere form. The whole
proceeding was in contempt of the court, and highly reprehensible.... Ajudgment in form, thus procured,
in the eye ofthe law is no judgment of the court. ltis a nullity, and no writ of error will lie upon it. This writ
is, therefore, dismissed.” fd., at 255-256.

There is, in the words of Marbury, no "necessity [to] expound and interpret” the law in this case, justa desire to place
this Court at the center of the Nation's life. 1 Cranch, at 177. 2 | Ed. 60,

Afew words in response fo the theory of jurisdiction set forth in Justice ALITO's dissent: Though less far reaching in its
consequences than the majority’s conversion of constitutionally required adverseness info a discrefionary element of
standing, the theory of that dissent similarly elevates the Court to the "primary" determiner of consfitutional questions
involving the separation of powers, and, o boot, increases the power of the most dangerous branch: the "legislative
department,” which byits nature "draw(s] all power into its impetuous vortex." The Federalist, No. 48, at 309 (J.
Madison). Heretofore in our national history, the President's failure to "take Care that the Laws be faithfully executed,”
U.5. Const, Art. ll, § 3, could only be brought before a judicial tribunal by someone whose concrete interesis were
harmed by that alleged failure. Justice ALITO would create a system in which Congress can hale the Executive before
the courts not onlyfo vindicate ifs own insfifutional powers to act, but to correct a perceived madequacyln the execution

2704 ofits Taws 12l This would layto rest Tocqueville's *2704 praise of our judicial system as one which "intimatsly bind[s] the
case made for the law with the case made for one man,” one in which legislation is "no longer exposed to the daily
aggression of the parties,” and in which "[tlhe political question that the judge] must resolve is finked to the interest” of
private litigants. A. de Tocqueville, Democracy in America 97 (H. Mansfield & D. Winthrop eds. 2000). That would be
replaced bya system in which Congress and the Executive can pop immediately into court, in their institutional capacity,
whenever the Presideni refuses to implement a statute he believes to be unconsfitutional, and whenever he
implaments a law in a manner thatis notto Congress's liking.
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