oreover, as shown in Table 2, regardless of the selection method, justices affiliated with the Republican Party receive significantly

more business contributions than justices affiliated with the Democratic Party. Republican justices receive over three times as much

in business contributions in partisan systems, over five times as much in contributions in nonpartisan systems, and over nine times as
much in contributions in retention election systems. Similarly, across all selection methods, a much larger percentage of Republican-affiliated

justices total contributions come from business groups.

AVERAGE CONTRIBUTIONS AVERAGE PERCENTAGE
Table 2 BUSINESS CONTRIBUTIONS sl o
BY JUDICIAL PARTISAN AFFILIATION  jysTICES SUBJECT TO: Republican  Democratic | Republican Democratic
Retention Election $9,017 $736 4.0% 1.0%
Nonpartisan Election $89,886 $16,050 18.8% 9.5%
Partisan Election $351,926 $101,341 29.3% 12.0%

To identify pro-business votes, coders determined which litigant the court’s decision in a given case made better off compared to immediately
before the Court’s decision. Cases where no identifiable business appeared, or where both litigants were businesses, were omitted since they
did not allow for the identification of a pro-business outcome. Of the 10,104 judicial votes included for analysis, 49% were pro-business votes.
Nevertheless, individual justices vary in their propensity to favor business interests; the percentage of pro-business votes effectively ranges

from a low of 15 percent to a high of 85 percent.

s shown in Table 3, judicial decision-making in business cases varies across judicial retention method. Incumbent justices facing
partisan elections are the most likely to vote in favor of business, doing so in 59 percent of cases. Justices across all other systems
are significantly less likely to vote for business interests. In fact, justices facing partisan elections are more than 10 percentage points

more likely to vote for business interests than justices under any other system.

Table 4 VOTES FOR BUSINESS LITIGANT BY
JUDICIAL PARTISAN AFFILIATION

Table 3 VOTES FOR BUSINESS
LITIGANT BY RETENTION METHOD

Percentage of Percentage of

Votes for Business Litigant Votes for Business Litigant

in Sample Data in Sample Data
JUSTICES SUBJECT TO: JUSTICES SUBJECT TO: Republican Democratic
Appointment 46.3% Appointment 49.5% 43.4%
Retention Election 47.9% Retention Election 51.5% 45.1%
Nonpartisan Election 48.8% Nonpartisan Election 53.1% 43.1%
Partisan Election 59.4% Partisan Election 65.2% 50.9%

Moreover, across each judicial retention method, Republican-affiliated justices cast more pro-business votes than Democratic-affiliated

justices. Indeed, for justices facing nonpartisan elections, Republican justices are 10 percentage points more likely to vote for the business

litigant than Democratic justices in the same system. For justices facing partisan elections, Republican justices are 15 percentage points more

likely to vote for business litigants than Democratic justices.



C. EMPIRICAL ANALYSIS

he study employs regression analysis to test the relationship

between campaign contributions from business groups

and judicial decisions in business cases. The empirical
methodology is explained in more detail in the Appendix. The
dependent variable in the analysis is whether a justice voted for or
against the business litigant. The chief explanatory variable in one
set of analyses is the total dollar contributions from business; in the
other set of analyses it is the percentage of a justice’s contributions

that came from business interests.®*

All analyses include the following control variables:

OTHER CONTRIBUTIONS. For analyses incorporating
business contributions as a percentage of all contributions,

the study controls for the total dollars received by the justice.

This measure serves as a control for the different sums being
contributed across states and individual justices — 40 percent from
business may have a very different effect when it is 40 percent of
$10,000 than when it is 40 percent of $250,000. For analyses of
total dollar contributions from businesses, the study controls for the
total dollars coming from all other contributors. Again this serves
as a control for the different sums being contributed across states.
It also provides a measure of potential influence from interests and
sectors opposed to (or unrelated to) business interests.** Similar to
the primary contribution variables, the study uses the natural logs
of these totals.

JUSTICE’S PARTY AFFILIATION. Because they tend to follow
a more conservative judicial ideology, Republican justices should
be more inclined to vote for the business litigant. Party affiliation
was determined from The American Bench—a directory with
biographical information on over 18,000 judges® —and reputable
online sources. Where no party information was available but the
justice was initially appointed to the high court by a governor,

the party of the justice was inferred to be the same as that of the
appointing governor. The group of justices with inferred party
affiliations includes some from elected systems, where justices were

appointed to complete the term of a justice who left the bench

before the end of a term.

STATE TORT CLIMATE. In states where existing law favors
business interests, one should expect justices to vote more often
in favor of business interests regardless of contributions. Thus, the
study includes a control capturing the legal climate to ensure that
the analyses isolate the influence of business contributions from
the underlying state law. It uses the Pacific Research Institute’s
U.S. Tort Liability Index, which evaluates the tort litigation risks
and liability costs across states, as its measure of the state law’s

underlying partiality to business interests.%

CITIZEN AND GOVERNMENT IDEOLOGY. Justices’ voting
might also be influenced by the attitudes of the public and of other
governmental officials in the state. Justices may fear negative
consequences from displeasing the public or government, or they
may think it is appropriate to consider others’ preferences in their
voting. The study employs well known measures to capture the
liberalism of citizens in the state and the liberalism of the state

government.®’

CASE STRENGTH. The final control variable measures the
underlying strength of the case. This control variable is important
because some cases are so strong (or weak) that justices will vote
for (or against) business interests regardless of their ideological
predisposition or the influence of campaign contributions. To
create a measure of case strength, the study first estimates the
model without the case strength variable. The results of this
estimation allow a prediction of the most likely number of pro-
business votes from the other justices on the court. The difference
between this predicted vote and the actual vote provides the
measure of case strength. That is, suppose that the model
predicts that, based on the justices’ ideological predisposition,
campaign contributions, the state tort climate, and the citizen

and government ideology, four of the six other justices would
support the business position. In reality, if five of the other justices
supported the business position, this variable would indicate a
stronger than average case. In contrast, if only one other justice
voted in favor of business instead of the predicted four, the variable

would indicate that the case was very weak.




D. RESULTS

|. PRIMARY MODEL

he results from the study’s primary model indicate that there is a statistically significant relationship between campaign

contributions from business groups and justices’ voting in favor of business interests. Both the level of business contributions

and the percentage of total contributions from business
groups have a statistically significant, positive relationship with
justices’ voting for the business litigant. The full results from the
regression models are shown in Appendix Table A1. To illustrate
the results in an intuitive way, Figure 4 shows the relationship
between the percentage of contributions from business interests
and the predicted probability of pro-business votes, with all other

variables held constant.

Figure 4

PREDICTED PROBABILITY
OF A PRO-BUSINESS VOTE
BY PERCENTAGE OF
CONTRIBUTIONS FROM
BUSINESS

o 20 0 60 80 100

PERCENTAGE OF CONTRIBLITICNS FROM BUSINESS
——— Predicted Probabikiey Canfidence Interval l
Contribution Percentage Frequency

able 5 translates the results of the model into hypothetical

scenarios to help illustrate the size of the effects. For

instance, all else equal, while an elected justice who receives
a mere 1 percent of contributions from the business sector votes
in favor of business about 46.2 percent of the time, on average, an
elected justice who receives a quarter of his or her contributions
from business votes in favor of business in 62.1 percent of cases.
Notably, a justice who receives half of his or her contributions
from business groups would be expected to vote in favor of

business interests almost two-thirds of the time.

Table 5 CHANGES IN PREDICTED PROBABILITY
OF A PRO-BUSINESS VOTE FOR SELECT INCREASE
IN BUSINESS CONTRIBUTIONS

Change in Percentage Predicted
Contribution from Probability of a
Business Pro-Business Vote
1% 46.2
10% 57.9
25% 62.1
50% 65.4
100% 68.5

2. COMPARISON ACROSS
RETENTION METHODS

he study also analyzes the relationship between campaign
contributions from business groups and judicial voting
across different retention methods. It would not be
surprising for contributions’ relationship with voting to differ
across methods; campaign contributions vary significantly across
methods. Justices in partisan elections receive more than four
times the average amount contributed to justices in nonpartisan
elections and more than 40 times the amount contributed to
justices in retention elections. The full results of this analysis are
shown in Appendix Table A2. In general, the results reveal
a positive relationship between business contributions
and justices’ voting for business interests in partisan and
nonpartisan systems, but no relationship in retention election

systems.

Specifically, the results show a statistically significant positive
relationship between the percentage of total contributions

from business groups and justices’ voting in both partisan and
nonpartisan systems. The larger coefficient in the partisan
estimations indicates that the relationship between the percentage
of contributions from business groups and justices’ voting is larger

in magnitude in partisan systems than nonpartisan systems.



owever, the estimations using the simple level of

contributions suggest that each dollar spent by business

groups has a larger impact in nonpartisan elections (likely
because each dollar spent is a larger percentage of the total in
nonpartisan systems than in partisan systems). In fact, the simple
level of contributions is only marginally significant (p=.164) in the

partisan election estimations.

Importantly, both the level of contributions and the percentage

of contributions from business groups have no statistically
significant relationship with justices’ voting in retention election
systems. Estimations produce statistically insignificant coefficients

when there is no systematic relationship between two variables;

here, they suggest no systematic relationship between business
contributions and justices’ voting in retention election systems.
However, the statistically insignificant results could also be
explained by a small number of observations in the sample;
because businesses contribute relatively infrequently in retention
elections, we have fewer observations for justices in these systems.
Nevertheless, the small coefficients suggest that, even with more
data, it is unlikely that one would find a large statistically significant
relationship between business contributions and judicial decision-
making in retention election systems. Moreover, previous empirical
studies using large national datasets find no statistically significant
relationship between campaign contributions and decisions in

retention election systems.

5. COMPARISON AMONG REPUBLICAN- AND DEMOCRATIC-AFFILIATED JUSTICES

he study next analyzes whether business contributions’

relationship with voting differs between justices affiliated

with the Republican and Democratic parties. As reported
in Table 2, Republican justices receive over three times as much in
business contributions in partisan systems, over five times as much
in contributions in nonpartisan systems, and over nine times as
much in contributions in retention election systems. The full results
from our estimation are shown in Appendix Table A3. In general,
the results reveal a stronger relationship between business
contributions and justices’ voting among Democratic justices

than among Republican justices.

Specifically, the level of business contributions has a statistically
significant positive relationship with justices” voting for business
interests for both Republican- and Democratic-affiliated justices.
The larger coefficient in the estimations for Democratic justices
do, however, indicate a relationship between contributions and
voting that is larger in magnitude compared to Republican

justices. Similarly, in the estimations measuring the relationship
between the percent of total contributions from business groups
and justices’ voting, the coefficient on the contribution variable is
larger in magnitude for Democratic-affiliated justices. Again, this
result indicates a stronger relationship between contributions and
voting among Democratic justices. In addition, the percentage
of contributions is only marginally significant (p=.138) in the

estimations of Republican justices.

The stronger relationship between contributions and voting
among Democratic justices could be explained by the already-high
baseline of voting for business interests by Republican justices.
Because Republican justices typically already favor business
interests more than Democratic justices, additional business
contributions may have a smaller effect on Republican justices’
voting. This study’s results indicating a stronger relationship
between business contributions and voting among Democratic
justices is consistent with previous empirical studies.®

4. COMPARISON BETWEEN 2010-2012 AND 1995-1998

he final analyses compare the relationship between business
contributions and justices’ voting for business interests in
two time periods: 2010-2012 and 1995-1998. As judicial
elections have become increasingly politicized and expensive,
it should not be surprising for the relationship between
money and judicial decisions to have grown stronger. The full
results from this estimation are shown in Appendix Table A4. In
general, the results reveal a stronger relationship between business
contributions and justices’ voting in the period from 2010-2012
compared to 1995-1998.

Specifically, in both the 2010-2012 data and the 1995-1998 data,
both the level and the percent of business contributions have a
statistically significant positive relationship with justices” voting for
business interests.” Indeed, previous empirical studies have found
such a statistically significant relationship using 1995-1998 data.
However, the larger coefficients for both the level and the percent
of business contributions in the 2010-2012 data indicate a stronger

relationship between money and votes in the latter period.



V. CONCLUSION

ampaign spending in state supreme court elections has

surged in the past decade, with powerful interest groups

responsible for an ever-increasing amount of the spending
in these judicial races. Moreover, judicial campaigning has
changed dramatically in the wake of recent cases such as Citizens
United v. FEC and Republican Party of Minnesota v. White. The
growing importance of money in judicial elections gives interest
groups the opportunity to shape the judiciary. Although any
interest group that is able to marshal sufficiently large campaign
contributions might exert influence over the judiciary, under
current circumstances, business groups are likely to be unique in
their ability to do so because of a focused agenda and considerable

resources at their disposal.

Using a new dataset from the 2010-2012 period, this study’s
empirical analyses confirm a statistically significant, positive
relationship between campaign contributions from business
groups and justices’ voting in favor of business interests. The more
campaign contributions from business interests the justices receive,
the more likely they are to vote for business litigants when they
appear before them in court. Notably, the analysis reveals that a
justice who receives half of his or her contributions from business
groups would be expected to vote in favor of business interests

almost two-thirds of the time.

Moreover, the empirical relationship between business
contributions and justices’ voting for business interests exists
only in partisan and nonpartisan systems. There is no statistically
significant relationship between money and voting in retention

election systems.

We also find a stronger relationship between business contributions
and justices’ voting among justices affiliated with the Democratic
Party than among those affiliated with the Republican Party.
Because many Republican justices are more ideologically
predisposed to favor business interests, additional business
contributions may not have as large of an influence on Republicans

as they do on Democratic justices.

Finally, we find a stronger relationship between business
contributions and justices’ voting in the period from 2010-2012
compared to 1995-1998. Although several previous empirical
studies have confirmed a relationship between money and voting
in the 1995-1998 period, it is not surprising that the relationship
would strengthen with the ever-increasing importance of money in

judicial elections.

There is no sign that the politicization of state supreme courts

elections is lessening. Until reforms are enacted, powerful interest

groups’ influence on judicial outcomes will only intensify.




APPENDIX: EMPIRICAL METHODOLOGY

n all empirical analyses, we use logistic regression, or logit, which

is designed for models where the variable to be explained (here

a judge’s vote) can take only two values (here either pro-business
or anti-business). More specifically, we estimate a multilevel-logit
model. Because judges cast decisions in multiple cases, an individual
judge’s decisions across cases are not likely to be independent of
each other; that is, there is likely to be a relationship between what
a judge does in one case and what that same judge does in another
case, even after we have controlled for observable judge-specific
characteristics. Similarly, because the judges on any given court
share not only the court in common, but also the state, its laws,
and other environmental influences, it would be surprising if the
decisions of judges on the same court were entirely independent
of each other. Here, we accommodate the dependence across
decisions by the same justice and across decisions by different
justices from the same state by estimating a multilevel model with a

random intercept across justices and across states.”

The following tables present the full results of all estimations. In

each results table, the top number in each cell is the regression

coefficient, which indicates the magnitude and direction of the
relationship with justices’ votes of each variable. A negative
coefficient indicates that a variable reduces the probability that

a justice will vote for the business litigant. In contrast, a positive
coefficient indicates that a variable increases the probability that a

justice will vote for the business litigant.

In addition, the table reports the p-value for each coefficient. In
each cell, it is the bottom number, in parentheses. The p-value
indicates the probability that one could find a relationship as strong
as the one observed simply by chance if no real relationship existed.
Coefficients with p-values equal to or less than .10 are considered
statistically significant at the 10 percent level, meaning that there
less than a 10 percent chance that the reported relationship would
occur by chance in the sample data. P-values equal to or less than
.05 indicate statistical significance at the more-certain 5 percent
level, and p-values equal to or less than .01 indicate statistical
significance at the most-certain 1 percent level. Empiricists typically
require p-values of at less than .10 to conclude that one variable

affects another in the direction indicated by the coefficient.




Table A1 THE RELATIONSHIP BETWEEN BUSINESS
CONTRIBUTIONS AND JUDICIAL VOTING

Business Percentage of
Contributions (10k) Business Contributions
Measure of Business Contributions 0.269 0.206
(0.000) (0.002)
Non Business Contributions ($10K), logged -0.218 -0.116
(0.000) (0.011)
Nonpartisan Election 0.005 -0.214
(0.988) (0.533)
Partisan Election 0.824 0.875
(0.024) (0.020)
Democrat -0.524 -0.655
(0.067) (0.026)
Republican 0.272 0.248
(0.315) (0.378)
State Tort Climate -0.672 -0.807
(0.002) (0.000)
State Citizen Ideology 0.009 0.004
(0.317) (0.673)
State Elite Ideology -0.015 -0.011
(0.120) (0.295)
Business was Petitioner -0.455 -0.461
(0.000) (0.000)
Case Strength 0.072 0.072
(0.000) (0.000)
Intercept 0.602 0.440
(0.278) (0.447)
VARIANCE TERM
State Level 0.000 0.000
Justice Level 0.922 0.970
N 7,112 7,112
Chi? 1942.83 1937.11

Note: p-values in parentheses



Table A2 THE RELATIONSHIP BETWEEN BUSINESS CONTRIBUTIONS AND JUDICIAL VOTING:

COMPARISON OF JUDICIAL RETENTION METHOD

Business Contributions (10k)

Percentage of Business Contributions

Partisan Non-Partisan Retention Partisan Non-Partisan Retention
Business Contributions 0.225 0.416 0.091 0.267 0.203 0.080
(0.164) (0.000) (0.761) (0.069)  (0.010) (0.810)
Total Contributions -0.207 -0.290 -0.244 -0.170 -0.082 -0.230
($10K), logged (0.147) (0.000) (0.285) (0.069)  (0.145) (0.298)
Republican na* -0.505 na* na* 0.329 na*
(0.109) (0.296)
Democrat -0.849  0.368 -0.641 -0.849  -0.667 -0.648
(0.022)  (0.210) (0.426) (0.014)  (0.046) (0.422)
State Tort Climate -1.160 -0.385 -1.425 -1.186 -0.652 -1.415
(0.011) (0.197) (0.337) (0.009) (0.038) (0.340)
State Citizen ldeology -0.015  0.017 0.125 -0.009 0.009 0.126
(0.411) (0.149) (0.365) (0.616)  (0.443) (0.350)
State Elite Ideology 0.015 -0.021 na** 0.012 -0.016 na**
(0.629)  (0.062) (0.696)  (0.190)
Business was Petitioner -0.339 -0.538 -0.106 -0.346  -0.539 -0.110
(0.072)  (0.000) (0.766) (0.067)  (0.000) (0.759)
Case Strength 0.067 0.073 0.084 0.067 0.073 0.084
(0.000) (0.000) (0.000) (0.000) (0.000) (0.000)
Intercept 1.579 0.731 -8.410 1.081 0.182 -8.692
(0.094) (0.216) (0.344) (0.266)  (0.777) (0.330)
VARIANCE TERM
State level 0.000 0.000 0.000 0.000 0.000 0.000
Justice level 0.644 0.943 1.081 0.637 1.040 1.081
N 1,974 4,431 707 1,974 4,431 707
Chi2 556.38  1206.52 153.43 556.56 1201.64 153.42

Note: p-values in parentheses.

*The party affiliation of many justices is unknown in states with non-partisan elections. In these states, the coefficients gauge the probability of a pro-business

vote of Democrats and Republicans relative to justices with unknown party affiliation. In partisan and retention election systems, where judicial partisanship is

known, the coefficients measure the effect of being a Democrat relative to a Republican.

**In retention states, state elite ideology was nearly perfectly collinear with state citizen ideology, so was omitted from the model.



Table A3 THE RELATIONSHIP BETWEEN BUSINESS CONTRIBUTIONS AND JUDICIAL VOTING:
COMPARISON OF POLITICAL AFFILIATION

Business Contributions (10k) Percentage of Business Contributions
Republicans Democrats Republicans Democrats
Measure of Business Contributions 0.295 0.326 0.166 0.260
(0.004) (0.002) (0.138) (0.008)
Non Business Contributions -0.252 -0.234 -0.096 -0.138
($10K), logged (0.009) (0.004) (0.224) (0.031)
Retention Election -0.561 0.801 -0.606 0.633
(0.262) (0.094) (0.266) (0.189)
Nonpartisan Election 0.040 -0.003 -0.291 -0.273
(0.928) (0.994) (0.520) (0.457)
Partisan Election 0.923 0.615 0.918 0.720
(0.072) (0.191) (0.091) (0.134)
State Tort Climate -0.813 -0.478 -0.924 -0.648
(0.003) (0.244) (0.002) (0.128)
State Citizen Ideology 0.021 -0.004 0.015 -0.001
(0.083) (0.753) (0.234) (0.906)
State Elite Ideology -0.027 0.006 -0.022 0.005
(0.049) (0.561) (0.137) (0.623)
Business was Petitioner -0.657 -0.386 -0.666 -0.382
(0.000) (0.005) (0.000) (0.005)
Case Strength 0.078 0.072 0.078 0.072
(0.000) (0.000) (0.000) (0.000)
Intercept 0.958 -0.246 0.866 -0.799
(0.315) (0.772) (0.406) (0.358)
VARIANCE TERM
State Level 0.000 0.000 0.000 0.000
Justice Level 1.021 0.787 1.059 0.824
N 4,618 3,675 4,618 3,675
Chi2 1159.26 1016.33 1142.25 1013.09

Note: p-values in parentheses.



Table A4 THE RELATIONSHIP BETWEEN BUSINESS CONTRIBUTIONS AND JUDICIAL VOTING:
COMPARISON BETWEEN 2010-2012 AND 1995-1998

Business Contributions (10k) Percentage of Business Contributions
2010-2012 1995-1998 2010-2012 1995-1998
Measure of Business Contributions 0.233 0.097 0.131 0.115
(0.000) (0.000) (0.024) (0.000)
Total Contributions -0.177 -0.061 -0.060 -0.028
($10K), logged (0.001) (0.000) (0.113) (0.402)
Retention Election 0.145 0.009 0.044 0.015
(0.630) (0.937) (0.886) (0.903)
Nonpartisan Election 0.057 0.019 -0.144 -0.218
(0.804) (0.907) (0.537) (0.422)
Partisan Election 0.000 0.191 -0.027 -0.002
(1.000) (0.358) (0.927) (0.996)
Democrat -0.388 -0.084 -0.473 -0.067
(0.081) (0.004) (0.035) (0.021)
Republican 0.303 *na 0.310 *na
(0.160) (0.158)
Case Strength 0.075 0.030 0.075 0.029
(0.000) (0.000) (0.000) (0.000)
Intercept -3.495 -1.562 -3.698 -1.566
(0.000) (0.000) (0.000) (0.000)
VARIANCE TERM
State Level 0.000 0.312 0.000 0.316
Justice Level 0.894 0.069 0.921 0.000
N 10,105 31,245 10,105 26,571
Chi2 2614.41 369.66 2614.62 312.46

Note: p-values in parentheses.

*Judicial partisanship is identified for all cases in 1995-1998 data, coefficient for Democrat represents the difference between Democrats and Republicans.
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