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I. Introduction

Transsexual people are those who change or wish to change their birth-assigned sex and/or gender through medical means, such

as hormone replacement therapy and/or surgery of the genitalia and/or secondary sex traits. ! The status of transsexual people
inthelaw has been dictated historically by ataxonomy of binary sex and gender which posits only male and female asvalid and
essential physical constructs, with specific social roles. This paradigm is reinforced by social inequality between women and

men, and by an assumption of heterosexuality asabehavioral norm. With afew exceptions, marriage and family law hastended

2

to view transsexual people as neither men nor women, < or as members of the originally assigned sex class *24 regardless of

their current appearance or social function, 3 which places them in social positions subject to challenge.

Section | defines transsexua people and outlines their problematic status in law. Section Il discusses historical debates
concerning personhood and socia difficulties with unusual bodies, and describes a brief social history of transsexual people.
Section |11 reviews the relevant case law that has had the most impact on the legal status of transsexual people. Section 1V
provides an overview of the current federal position on transsexual people. Section V quickly reviews the aforementioned
cases for the patterns of judicia reasoning that were applied, and comments on those patterns. Section V1 introduces the sex-
gender debate which complicates the lives of transsexual people and makes legal interpretations inherently difficult, including
adiscussion of the evolution in judicial interpretation of Title V11, and areview of several major legal scholars interpretations
of the dilemmas transsexual people create for the law. Finally, Section VI outlines the new paradigm that is necessary to bring
justice and equality for transsexual people, which must begin with general gender equality.

1. Which Human Beings Have Rights?

Thehuman body historically hasbeen conferred certainrightsin law. For centuries, rights, privilege, and statuscould accrueonly

to male bodies (in some cases in British, European, and American societies, only to Caucasian, light-skinned, male bodies. 4)
Women and other non-white men were chattels, servants, or little more than beasts of burden, and were frequently regarded as

lacking the capacity to reason, even lacking souls. 5 Particular qualities: autonomy, authenticity, authority, dignity--and rights:
privacy, freedom, and equality--attach to, or conversely are denied, a corporeal presence. Y et the ways in which difference,
particularly gender-variance, has been both objectified and exploited have presented trans people with immense barriers toward
achieving equality under the law as the men and women they know themselvesto be.

*25 Thehuman body hasbeen, and often till is, asite of contention regarding what issocialy, spiritually, morally, and legally
acceptable. Modern debates about women's rights (equal pay for equal work, job retention in the event of pregnancy, access
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to child care, and access to abortion), the rights of disabled people (reasonable adjustment to ensure access to employment,
housing, and social services), the rights of people of color (property ownership, voting rights, and inter-racial marriage), the
rights of gay men and lesbian women (enjoyment of sexual contact, access to child adoption, and same-sex marriage), and the
rights of trans people (participation in the workplace, founding afamily, and personal privacy) all center around, and continue
to employ, arguments about their fitness to enjoy the rights of full and equal participation in society because of the faulty

constitution of their bodies or some disfavoured aspect of their corporeal selves. 6

The socia situation of transsexual people is frequently compared to that of intersex people.7 “Disorders of sexual
development” (DSD) isthe new medical label for conditionswhich render bodiesintersex, sexually ambiguous, or incompl etely

differentiated as either male or female.® “Gender Identity Disorder” (GID) is the current diagnostic nomenclature purporting
to describe the affliction transsexual people experience, classified as a mental disorder when no explicitly physical sexua

anomaly is present. 9 Were a physical anomaly to be discoverable on or within a given individual's body, the category of
transsexual could not be applied, given the current taxonomy of the descriptive labels; instead, a DSD would be diagnosed, and
any treatment would follow DSD protocols. Being rooted in the body as opposed to the mind, these protocols are perceived as
less controversial and more socially helpful than transsexual treatment protocols, which are often *26 judged as experimental,

cosmetic, or “collaboration with psychosis.” 10 Therefore, in decidi ng matters of legal status, it has been thought important to
determine the cause of gender variance.

In scientific and popular literature of the seventeenth and eighteenth centuries in both Europe and America, sex--or gender--

” 11

variant people, cross-dressers, and intersex people cameto beseen as“inverts,” = and aspart of the homosexual milieu, affected

by the intensity of their symptoms, which, if severe, caused them to appear or behave more like “the opposite sex.” 12 1n the
twentieth century, science advanced ways to change bodies, establishing the transsexual person: one who claims the other sex

without biological justification. 13 The transsexual, according to then-common understanding, both “deforms’ his or her body
with medical “experimentation,” and employs the clothing and physical appearance of the other sex to claim the social, legal,
and moral rights and obligations of a sex to which they have no obvious entitlement, but which they may be given through
medical authority.

In the late twentieth century, science became an increasingly powerful cultural force, aforce that since the Enlightenment had
promised man's dominion over nature, or threatened to overtake nature, depending on prevalent beliefs. 14 When nature is

equated with God, some find it logical to equate science with the devil, which has been done throughout history. 1 Thisis
seen, for example, inthe Roman *27 Catholic Church's adjustment (or lack thereof) to the influence of science, from Galileo

to stem cell research. 16

Sumptuary laws, designed to control behavior, extending to the material, color, and design of clothing, jewellery, or weapons,
that men and women could wear or carry, and even the food and beverages certain classes of people could consume, have

been enacted in many different countries and cultures since the early Greek and Roman empires. 17 Laws of this type were

intended to regulate commerce as much as to impose moral order. 18 The ubiquity of these kinds of laws made it easy for early
legislatures to pass prescriptive statutes that deliberately or inadvertently criminalize or circumscribe certain people because of

their attachment to certain materials or clothing, which then constitutes an inability to conform to the law. 9

Shortly after the American Civil War, “ugly laws’ began to appear in U.S. cities to regulate the movement and control the
behavior of people who were “diseased, maimed, mutilated, or in any way deformed, so as to be an unsightly or disgusting

object, or animproper person.” 20 By the 1890's, when the enactment of “ugly laws” wasat its zenith, and well into the twentieth
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century, the concepts of disease and sexual deviance “went hand in hand.” 2L |none tract, sociologist I. L. Nascher's Wretches
of Povertyville, readers are warned of “creatures’ posing a danger to society:

There is till one class of wretches, male and female, we hardly dare mention lest we tread upon
forbidden ground. This class is composed of those whose propensities, viler than animal since they have
no counterparts in the animal kingdom, place them outside of any human category. They call themselves
“fairies” Such a wretch, born of human parents, in the semblance of a man gives himself a femae
appelative, imitates a woman's voice and ways, and as far as he dares wears woman's attire. . . . This
effeminate creature is in love with an equally despicable *28 wretch of his own sex. There are women
of the same class, masculine women who imitate the opposite sex as much as possible. . . . They assume
a gruff voice, and in time lose their natural tone of voice, associate with the “fairies’ and in their social

intercourse with the latter take the part of aman in hisrelations to awoman. 22

Thereisno doubt that gender-variant people would have been swept up in this construction of dehumanized social evil. Whether
today these people would be regarded as gay, leshbian, or transis a product of changing culture and evolving science, but moral

and scientific horror of gender-variance is apparent in Nascher's description, and these beliefs are conveyed socialy in many

ways, 23

Objectifying what we don't understand is common practice, elevated to an art form in the mid-nineteenth century by P.T.
Barnum through his American Museumin New Y ork City. There he exhibited, among vari ous objects of curiosity, peoplewhose

physical characteristics were unusual to the point of stretching credibility about their age, size, and sexual characteristics. 24

In spite of the“ugly laws’ that were erupting across the country to protect people from having to see things deemed offensive,
various deformities and racial and ethnic differences made for a compelling spectacle, advertised as terrifying or astounding--

yet safely restrained or distanced from the viewer-- that drew crowds willing to pay admission. 25 After his museum burned

down, Barnum collaborated with James Bailey and took his show on the road. America provided paying customers hungry for

“a conjunction between scientific investigation and mass entertainment.” 26

This aesthetic helped Barnum and Bailey Circus and Shows shape the delivery of scientific information to the general public
in this largely rural country for over 100 years. They exhibited bearded ladies, “hermaphrodites’ (half-man, haf-woman),
“savages’ from other cultures or far-away lands whose appearance and behavior did not conform to that of the audience, and
deformed bodiesdressed upto *29 invoke and disrupt class, race, and gender-based distinctions, frequently with undertones of

erotic possibilities. 27 Supported by what Foucault called the “ medicalization of the sexually peculiar,” 28 gience legitimized

human interest in sexual and gender variance by encouraging objective scrutiny, while the circus sideshows, newspapers,
magazines, and eventually television and the internet, fed society's curiosity about the monstrous and grotesque in human
variation, which logically included trans people. Safely confined in these circus shows, gender-variant and other kinds of
‘different’ people, or their representationsin exaggerated forms, could befreely gawked at. Audiencesfelt justified in expressing
their fascination or disgust with the spectacles they witnessed.

The term “transphobia” is often used to describe intolerance and aversion toward transgender and/or transsexual people

(in parallel to “homophobia’). 29 Transphobia is frequently characterized as a fear of difference, but it can be argued that
transphobiais more rightly afear of change. People fear the destabilization of gender and sex. They do not want to be “fooled

or deceived into thinking a person is something--or someone--that they are not entitled to claim to be. 30 People want to be
recoghized asthe gender they are; they do not like to be mistaken, and they do not want to make amistake by attributing qualities
to another person incorrectly. As sex distinctions come to matter less with respect to equality and civil rights, reactions to some
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kinds of gender crossing (e.g., clothing restrictions, workplace equality, women and men in non-traditional jobs, variationsin
hairstyles, etc.) are diminishing in Western culture, but the areas of sexual relationships and physical intimacy remain spheres

in which boundaries are very important to most people. st

Transphobiais apparent in the reactions of some trans peopl€'s friends and family members, co-workers, and neighbors when
one announces that they plan to change their sex or gender expression, the change actually begins, or the change is obvious
(asitoftenisinearly *30 stages). Transphobia can also arise in people when they become aware of someone's trans history.
Transphobiaoften has nothing to do with the person toward whom it isdirected; thisis particularly apparent when just amoment
prior that person was considered perfectly acceptable. When it isin response to someone whose appearance is visibly gender-
variant, transphobiais a combination of the idea of difference and the idea of deviance from sexual norms. The idea, or the act,
of changing one's body in away associated with sex or gender, or of being deformed or mutilated with respect to expectations
of sex and gender rolesiswhat disturbs people. Most people cannot imagine changing their own physical sex, and for some the
mere idea of having it done to them--or to another person--is so frightening they react with real physical disgust.

Bodies are what we believe tell other people the ‘truth’ about who we are. Even though we know we should not judge people
based on their appearances or what we believe are their unalterable characteristics, we still do it--some of us more cavalierly
than others. How we see, read, and interpret the human body is filtered through many forms of knowledge and belief such
as education, persona experience, cultura standards, racial prejudice, sexism, religious edicts and moral principles. Scientific
discoveries areinteresting, even exciting for some people, but they are heresiesfor others, dismissible, irrelevant, mere theories
until they are validated by whatever system has been allocated greater authority.

Gender-variant people embody cultural anxiety about sexuality. Bodies that are “in-between” male and female, or bodies that
communicate either excessive or deficient masculinity or femininity, regardless of whether the body is male or female, can
create confusion and “category crises’ for observers that often set off their own emotional reactions. In some people, those
reactions may be amusement or erotic attraction; others may react with distrust, disgust, anger, or violence.

Transsexual people are easy scapegoats for fears about violated boundaries. I nstitutionalized transphobia makes hatred, abuse,
and inhumanetreatment appear logical, natural, and even correct. Apparently “invented” by advancesin biology (hormones) and
medicine (psychology, psychiatry and surgery), transsexual people are regarded by some socia critics-like Raymond (1979),
Billings & Urban (1982), and Hausman (1995)--as dupes of a patriarchal medical establishment bent on maintaining women's

oppression by enforcing *31 gender stereotypes. 32 These critics imply an amost robotic conformity among transsexual
people, and accuse them of being liars, desperate to mutilate their bodies, characterising their differences as clear signs of

mental illness, 3> These critics pronounced the voices of transsexual people unworthy of being heard, and almost nothing trans
people could say in their own defence was deemed rational. Medical treatments--hormones, genital reconstruction, psychiatric

treatments including electroshock therapy34 --have all been used to justify “correction” of homosexuality or extreme gender
variance, aswell asto assist peoplein finding comfort in the gendered self. 3
By the mid-1990s, anthropological 36 and psychological texts>’ were becomi ng available to the academy and the general

public that presented a more nuanced perspective and analysis than previous texts. 38 |n 1994, Kate Bornstein was able to
capture the imaginations of new readers whose predecessors had appreciated books like Jan Morris's Conundrum and Christine

Jorgensen's A Personal Autobiography. % The history of transsexual peoplethrough medical literatureis as mixed asthe social
criticism. 40 Still, for some transsexual people, the hope of medical treatment and legal validation in the gender *32 or sex

category they know themselvesto fit in isworth aimost any sacrifice, as transsexual autobiographers have tried to explain. 4l
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Outside the academy or professional circles, response to gender-variance can be even more vicious, and far more physical.
From the 1993 murder of Brandon Teena, memorialized in the Oscar-winning film Boys Don't Cry (released in 1999), 2 10
the 2002 murder of Gwen Araujo (treated in a made-for-television film, A Girl Like Me in 2006) 43 and the all-too-frequent
beatings and killings of transsexua people (some of whom are sex workers) in mgjor cities around the world, 4 to the April

15 2010 assault of a 27-year-old trans man graduate student in arestroom at California State University Long Beach, 4 trans
people are constantly on notice that they are hated and vulnerable.

Civil and human rightslaws and policiesin the European Union and at the Federal level in the United States now treat men and
women as equal citizens, and wherever possible, Western governments are working to eliminate sex-based statutory differences

(such asindligibility for pensions and provisions of other benefits).  vet, asis apparent in the case law evolution, there have
been exceptional barriersto transsexual peoplewho attempt to exercisetheir civil rightsand responsibilities simply becausetheir
transsexual status renders them suspect, or outside the law to the extent that their altered or different bodies make them seem
less than human. The evolution of scientific knowledge with respect to sex and gender-variance has combined with advancesin
anti-discrimination law to urgethelegal system to beless ready to judge trans people who seek justice or resolution to problems
through the courts. But the weight of misconceptionisheavy, and until *33 judges and attorneys study the issues thoroughly,
they may be tempted to perpetuate what they believe about the body and what legal precedent allows them to do with comfort
and confidence in their pre-existing ideas.

Thelaw looks to history and precedent to assure judges that their decisions are reasonable, certain, and true. Where thereis no
history or precedent, judges, depending upon the nature of the case, often require or are presented with “expert” witnesseswho
offer their perspective on the evidence at hand. When the subject is new or unusual, or when the experts do not fully agree,
judges are called upon to exercise discretion. The principles upon which judges draw to guide their decision-making may be
uniqueto each situation, and when transsexual people areinvolved, theoretical or moral biases often arise asthey areintertwined
with the logic in decisions. In reviewing the major cases in English-speaking law relevant to transsexual status to explore both
thehistorical record and thelogical trendsthese casesinitiate or support, two distinct themesin reasoning are apparent: harmony
and determinism. These themes |ead to decisions that are either beneficent or harsh toward transsexual litigants.

I11. Relevant Cases Worldwide

A. Forbes-Sempill (1967)

The unreported Scottish case, Forbes-Sempill, 47 seems to be the first in the U.K. involving sex determination for the purpose
of inheriting atitle and lands. Two cousins each sought the right to inherit title to the Baronetcy of Forbes of Craigievar, atitle
which admitted only males to the succession. They agreed that Ewan Forbes-Sempill, brother of the recently deceased Lord

Sempill, the 19  Baron Sempill and 10" Baronet Forbes, was nearer in the line of succession than his cousin John Alexander
Cumnock Forbes-Sempill, who also petitioned to receive the Forbestitle (the Sempill title having legitimately descended to the
eldest daughter of the deceased). 8 Theissue at bar was not whether Ewan Forbes-Sempill was nearer in the line of succession,

but whether he was male, and therefore eligible to inherit the Baronetcy. 49 Thiscaseisrelevant to the historical and theoretical
arguments concerning the determination of sex in law.

*34 Theindividual in question was born September 6, 1912, and the birth was registered on September 22, 1912 asfemalewith
the name Elizabeth Forbes-Sempill. Nearly 40 yearslater, in 1952, a gentleman farmer and physician named Dr. Ewan Forbes-
Sempill, petitioned local authoritiesto correct the register, changing the Christian name* Elizabeth” to “Ewan” and the sex | etter
‘F to‘M’, explaining that while Mr. Forbes-Sempill had been brought up asfemale, he had been found on medical examination
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to be male. The petition was accompanied by “Medical Certificates produced in support thereof from (1) Dr. John C. Reid, (2)

Dr. William G. C. Manson, and (3) Dr. JamesF. Phillip.” %0 Onthisbasis, thelocal authorities granted the petition and the birth
register for the district was changed. The matter went unnoticed and was apparently uncontested and unremarkable since there

isno other record of it until the issue relative to inheritance arose. In 1965, a Scottish case before the Sheriff Court of Perth and

Angus at Perth determined that “ people treated for transsexualism were not able to have their birth certificates amended.” 51

Ewan had accomplished his birth certificate change over a dozen years prior to that ruling, and since he was not claiming to be
atranssexual person, his 1967 case escaped any additional scrutiny that a claim of transsexualism might have inspired.

John A. C. Forbes-Sempill maintained that Ewan Forbes-Sempill “is now and has all along been of the female sex in the

physical, anatomical, physiological and genetic meaning of that term” 52 and was thereforei neligibleto inherit the Forbestitle.

Ewan maintained that he “is now and has all along been of the male sex in respect that he is a hermaphrodite with predominant

male characteristics.” °2 The petition was brought before Lord Hunter, and the entire trial was held in Chambers at the Court
of Session, a court of first instance.

Lord Hunter noted in his opinion the historical juridical precedent concerning the “hermaphrodite” that “its sex should be

determined from that which predominates in it.” 5 Lord Hunter aso captured in his description the scope of conditions
which were at that time “conveniently” interpreted as “true hermaphroditism,” including *35 *“homosexuality” and “trans-

sexudlism.” *® This would imply that Lord Hunter viewed what we understand today as “sexua orientation” and “gender
identity” to be part of the spectrum of intersex conditions and legitimate components of a person's sex that must be considered
along with all other factors when a person'slegal sex isin question. More broadly stated:

[W]hilefrom amedical point of view sex isprobably aspectrum, with the hermaphroditein or near the centre and with gradations
outwards in the direction of the typical male towards one end and the typical female towards the other, the law, which is
concerned in apractical way with the sexual role of theindividual in society, must in my opinion attempt to draw afirmline. ..

according to the sexual characteristics which predominate in the person concerned. %6

The charge before Lord Hunter, then, was to determine which sex predominated in Ewan Forbes-Sempill, a self-defined (and

physician-corroborated) male, married to a woman. Numerous medical examinations and tests were conducted on Ewan's

body, and he and his wife both gave testimony concerning his genital organ, its sexual function, and his wife's satisfaction. 57

In reviewing the evidence, Lord Hunter considered four criteria of sex: chromosomal, gonadal, apparent or phenotypical
(visible characteristics of a particular type, in this case, specifically, the male or female type of genital configuration), and

psychological. %8 He concluded that Ewan “is a true hermaphrodite in whom male sexua characteristics predominate, and
that this has been the position throughout his life.” 59 Lord Hunter gave particular weight to Ewan's wife's testimony, and her

assurance that he was able to penetrate her vaginawith his phallus and that both partnerswere satisfied. 60 He also believed that
there was enough medical evidence produced to convince him that Ewan had a small undescended testisin the left groin area,
and that thissmall amount of ‘testicular tissue’ was sufficient to support “the view, in[[his] opinion, that thereisaconstitutional

[i.e., physical or biological] basis for the degree of masculine physical development and psychological orientation” 61 that
Ewan possessed. In other words, it could be argued that Ewan was *36 comfortable and confident in his self-expression as
aman, and his appearance was not discomfiting to Lord Hunter, so Ewan's demeanour contributed to the overall impression
of physical maleness.

Twelve medical expertswere called to testify in the Forbes-Sempill case, one of whom was Professor Louis G. Gooren, aDutch

endocrinologist, who nearly thirty yearslater submitted a paper in evidenceto the European Court of Human Rightsin Sheffield
& Horsham v. U.K. in which he concluded, with hindsight, that Ewan Forbes-Sempill was almost certainly a female-to-male

Mext



Brachman, Lauren 10/6/2014
For Educational Use Only

“IF | FOLLOW THE RULES, WILL YOU MAKE ME A..., 34 U. La Verne L....

transsexual. %2 Dr. Gooren's research has been among the most influential in Europe and the U.S. regarding the efficacy and
safety of cross-sex hormonal treatment. Lord Hunter rejected as arbitrary the notion that in cases where a person seemed equally
male and female, the default, as amatter of law, should be male--especially since society was moving toward equality under the
law for males and femal es--he was, however, also very clearly rejecting theideathat aperson might seemto “choose” their sex:

Itisonething to makelifein society easier for those who exhibit theintersex conditions. . . and quite another
to leave a possible loophole for those suffering from sexual aberrations or deviations such as certain trans-
sexuas. . . who, in the event of successin achieving the social sex of their desire, might bring disastrous

consequences not only upon themselves, but upon othersin the society in which they live. 63

To meet Lord Hunter's need for medical proof of “hermaphroditism” on which to base his decision, Sir Ewan Forbes (the name
he used after the case was settled in his favor) used his medical knowledge to convince the court of his maleness, given the

physiological ambiguities inherent in his body. 4 This successfully outweighed any “proof” that his cousin John was able
to offer to support his contention that Ewan was, and always had been, female. John unsuccessfully appealed Lord Hunter's

decision in 1968.%° Ulti mately, John succeeded his cousin Ewan to the baronetcy after Ewan's death in 1991. 66

*37 The Forbes-Sempill case was prescient in that it clearly supported the weight of the psychological sex of the person as
validated by others in both the social and professional spheres, but whether it would have helped transsexual people legally

affirm their identities had it been available to cite as precedent is not certain, given Lord Hunter's preference for the “intersex

model” of gender variance and his general wariness of transsexualism. 67

The most commonly cited case whenever the gender-based claims of atranssexual person arein question (bearing particularly

on marriage) is Corbett v Corbett. 68 Origindly filing in December 1963, the husband, Mr. Arthur Cameron Corbett, asked the
court to nullify hismarriage to atranssexual woman, April Ashley, on the ground that at the time of the ceremony, in September

1963, Mrs. Corbett was a man, or alternatively on the ground of non-consummation. 89 Mrs. Corbett (Ms. Ashley) responded
that she also sought nullification, but for the reason of Mr. Corbett's incapacity or wilful refusal to consummate the marriage,

and she asserted that she was awoman at the time of the ceremony. 0 The primary issue became the validity of the marriage,

" 1 and secondarily on “the issue of the incapacity of the parties, or their

n 72

which depended “ on the true sex of the respondent,

respective willingness or unwillingness, to consummate the marriage, if there was a marriage to consummate.

Thefinal decision on appeal wasadecree of nullity based both on theincapacity of thewifeto consummateintercourse--because,
in the judge's opinion, “intercourse, using the completely artificial cavity . . . can [not] possibly be described . . . as ‘ordinary

and complete intercourse”’ 3_. and on the holding that Mrs. Corbett was a man. This was a clear rejection of April Ashley's

lived gender, reinforced by the holding that she was a biological male from birth. 4 Ormrod Jwas professionally qualified in

both medicine and law, lending weight to his opinion that “[t]he only cases where the term ‘ change of sex’ is appropriate are

those in which a mistake as to sex is made at birth and *38 subsequently revealed by further medical investigation . .. ." S

His opinion has ever since served to concretize the belief in common law that sex depends on chromosomes and is fixed at the
moment of birth. It also reinforces the concept that there are only two sexes, and they must be differentiated or law's project of

n 76

“the regulation of relations between persons, and between persons and the State or community will somehow fail.

From the transsexual standpoint, the law that descends from these presumptions fails to recognize the humanity of those
individuals who are forced by circumstances to manage the difference between their body and their gender. Legal scholar

Professor Stephen Whittle noted: ”
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Thereisaneed to re-theorize the law away from its current notional equivalency projects such asare embodied in the egalitarian
definition of rape in s 142 of the Criminal Justice and Public Order Act 1994, wherein the courts had to ask whether a trans
woman's vagina was a body orifice or not, or the interventionist approach of the Sex Discrimination Act 1975, in which if

you fall outside the man/woman categories, you are not protected. These projects ssimply highlight the lack that is embodied

in the law. '8

These examples of dehumanizing treatment were justified by the deterministic standards established in Corbett. Testimony
was solicited to describe the phenomenon of transsexualism, and Ormrod J compared April Ashley's history with the given

descriptions and concluded that she belonged to the class of subjects labelled “male transsexual.” ® The language used in the
Judge's opinion to describe both April Ashley and the phenomenon of transsexualismisvery clear inits perspective, even when
drawing on the testimony of the medical expert witnesses:

Dr. Randell considered that the respondent [Ashley] is properly classified as a male homosexual
transsexualist. Professor Dewhurst agreed with this diagnosis and said the description ‘a castrated male’
would be correct. Dr. Armstrong agreed that the evidence contained in the Walton Hospital records was
typical of a male transsexual, but he considered that there was also evidence that the respondent was not
physically a normal male. *39 He said that the respondent was an example of a condition called inter-
sex [sic], amedical concept meaning something between intermediate and indeterminate sex, and should
be ‘assigned’ to the female sex, mainly on account of the psychological abnormality of transsexualism.
Professor Roth thought that the respondent was a case of transsexualism with some physical contributory
factor. He was prepared to regard the case as one of inter-sex, and thought that the respondent might be
classified as a woman ‘socially.” He would not recommend that the respondent should attempt to live in
society as a male. . . . Insofar as there are any material differences in the evidence of Dr. Randell, Dr.
Armstrong and Professor Roth, | was lessimpressed by Dr. Armstrong's evidence than by that of the other
two doctors, both of whom were exceptionally good witnesses. Of the latter two, | am inclined to prefer the
evidence of Dr. Randell because | do not think the facts of this case, when critically examined, support the

assumptions which Professor Roth has been asked to make as the basis of his evidence. 80

Ormrod J endeavoured to be as comprehensive as possible in his documentation of the expert witness testimony, and he was
forthright about his own opinions in the matter, revealing both his reasoning and his biases. On the matter of causation of
transsexualism, specifically the debate over whether transsexualism is a psychological disorder arising after birth or occurs
organically in someindividuals, especially the matter of the existence of a“male or femalebrain,” he noted, “[i]n my judgment,
these theories have nothing to contribute to the solution of the present case. On this part of the evidence my conclusion is that

the respondent is correctly described as amale transsexual, possibly with some comparatively minor physical abnormality.” 81

In other words, he intended to focus only on the factors he believed carried weight. He wrote:

I must now deal with the anatomical and physiological anomalies of the sex organs, although | think that this part of the evidence
isof marginal significance only in the present case. In other cases, it may be of cardinal importance. All of the medical witnesses
accept that there are, at least, four criteriafor assessing the sexual condition of an individual. These are --

(i) Chromosomal factors.

(i) Gonadal factors (i.e. presence or absence of testes or ovaries).

*40 (iii) Genital factors (including internal sex organs).
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(iv) Psychological factors.
Some of the witnesses would add --

(v) Hormonal factors or secondary sex characteristics (such as distribution of hair, breast development, physique, etc., which

are thought to reflect the balance between the male and femal e sex hormones in the body). 8

It is important to note that these criteria have been evolved by doctors for the purpose of systematizing medical knowledge,
and assisting in the difficult task of deciding the best way of managing the unfortunate patients who suffer, either physically
or psychologically, from sexual abnormalities. As Professor Dewhurst observed, ‘[w]e do not determine sex--in medicine we
determine the sex in which it is best for the individual to live." These criteriaare, of course, relevant to, but do not necessarily

decide, the legal basis of sex determination. 83

Thisisfollowed by along discussion of “inter-sex,” heredity, and chromosomal abnormalities, such as these conditions were
understood at that time, over 40 years ago, again highlighting the disagreement between the expert witnesses:

Dr. Randell said that, in terms of sex determination, he would not give much weight to such psychological
factors as transsexualism if the chromosomes, the gonads and the genitalia were al of one sex. Professor
Dew