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I. Introduction

Transsexual people are those who change or wish to change their birth-assigned sex and/or gender through medical means, such

as hormone replacement therapy and/or surgery of the genitalia and/or secondary sex traits. ! The status of transsexual people
inthelaw has been dictated historically by ataxonomy of binary sex and gender which posits only male and female asvalid and
essential physical constructs, with specific social roles. This paradigm is reinforced by social inequality between women and

men, and by an assumption of heterosexuality asabehavioral norm. With afew exceptions, marriage and family law hastended

2

to view transsexual people as neither men nor women, < or as members of the originally assigned sex class *24 regardless of

their current appearance or social function, 3 which places them in social positions subject to challenge.

Section | defines transsexua people and outlines their problematic status in law. Section Il discusses historical debates
concerning personhood and socia difficulties with unusual bodies, and describes a brief social history of transsexual people.
Section |11 reviews the relevant case law that has had the most impact on the legal status of transsexual people. Section 1V
provides an overview of the current federal position on transsexual people. Section V quickly reviews the aforementioned
cases for the patterns of judicia reasoning that were applied, and comments on those patterns. Section V1 introduces the sex-
gender debate which complicates the lives of transsexual people and makes legal interpretations inherently difficult, including
adiscussion of the evolution in judicial interpretation of Title V11, and areview of several major legal scholars interpretations
of the dilemmas transsexual people create for the law. Finally, Section VI outlines the new paradigm that is necessary to bring
justice and equality for transsexual people, which must begin with general gender equality.

1. Which Human Beings Have Rights?

Thehuman body historically hasbeen conferred certainrightsin law. For centuries, rights, privilege, and statuscould accrueonly

to male bodies (in some cases in British, European, and American societies, only to Caucasian, light-skinned, male bodies. 4)
Women and other non-white men were chattels, servants, or little more than beasts of burden, and were frequently regarded as

lacking the capacity to reason, even lacking souls. 5 Particular qualities: autonomy, authenticity, authority, dignity--and rights:
privacy, freedom, and equality--attach to, or conversely are denied, a corporeal presence. Y et the ways in which difference,
particularly gender-variance, has been both objectified and exploited have presented trans people with immense barriers toward
achieving equality under the law as the men and women they know themselvesto be.

*25 Thehuman body hasbeen, and often till is, asite of contention regarding what issocialy, spiritually, morally, and legally
acceptable. Modern debates about women's rights (equal pay for equal work, job retention in the event of pregnancy, access
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to child care, and access to abortion), the rights of disabled people (reasonable adjustment to ensure access to employment,
housing, and social services), the rights of people of color (property ownership, voting rights, and inter-racial marriage), the
rights of gay men and lesbian women (enjoyment of sexual contact, access to child adoption, and same-sex marriage), and the
rights of trans people (participation in the workplace, founding afamily, and personal privacy) all center around, and continue
to employ, arguments about their fitness to enjoy the rights of full and equal participation in society because of the faulty

constitution of their bodies or some disfavoured aspect of their corporeal selves. 6

The socia situation of transsexual people is frequently compared to that of intersex people.7 “Disorders of sexual
development” (DSD) isthe new medical label for conditionswhich render bodiesintersex, sexually ambiguous, or incompl etely

differentiated as either male or female.® “Gender Identity Disorder” (GID) is the current diagnostic nomenclature purporting
to describe the affliction transsexual people experience, classified as a mental disorder when no explicitly physical sexua

anomaly is present. 9 Were a physical anomaly to be discoverable on or within a given individual's body, the category of
transsexual could not be applied, given the current taxonomy of the descriptive labels; instead, a DSD would be diagnosed, and
any treatment would follow DSD protocols. Being rooted in the body as opposed to the mind, these protocols are perceived as
less controversial and more socially helpful than transsexual treatment protocols, which are often *26 judged as experimental,

cosmetic, or “collaboration with psychosis.” 10 Therefore, in decidi ng matters of legal status, it has been thought important to
determine the cause of gender variance.

In scientific and popular literature of the seventeenth and eighteenth centuries in both Europe and America, sex--or gender--

” 11

variant people, cross-dressers, and intersex people cameto beseen as“inverts,” = and aspart of the homosexual milieu, affected

by the intensity of their symptoms, which, if severe, caused them to appear or behave more like “the opposite sex.” 12 1n the
twentieth century, science advanced ways to change bodies, establishing the transsexual person: one who claims the other sex

without biological justification. 13 The transsexual, according to then-common understanding, both “deforms’ his or her body
with medical “experimentation,” and employs the clothing and physical appearance of the other sex to claim the social, legal,
and moral rights and obligations of a sex to which they have no obvious entitlement, but which they may be given through
medical authority.

In the late twentieth century, science became an increasingly powerful cultural force, aforce that since the Enlightenment had
promised man's dominion over nature, or threatened to overtake nature, depending on prevalent beliefs. 14 When nature is

equated with God, some find it logical to equate science with the devil, which has been done throughout history. 1 Thisis
seen, for example, inthe Roman *27 Catholic Church's adjustment (or lack thereof) to the influence of science, from Galileo

to stem cell research. 16

Sumptuary laws, designed to control behavior, extending to the material, color, and design of clothing, jewellery, or weapons,
that men and women could wear or carry, and even the food and beverages certain classes of people could consume, have

been enacted in many different countries and cultures since the early Greek and Roman empires. 17 Laws of this type were

intended to regulate commerce as much as to impose moral order. 18 The ubiquity of these kinds of laws made it easy for early
legislatures to pass prescriptive statutes that deliberately or inadvertently criminalize or circumscribe certain people because of

their attachment to certain materials or clothing, which then constitutes an inability to conform to the law. 9

Shortly after the American Civil War, “ugly laws’ began to appear in U.S. cities to regulate the movement and control the
behavior of people who were “diseased, maimed, mutilated, or in any way deformed, so as to be an unsightly or disgusting

object, or animproper person.” 20 By the 1890's, when the enactment of “ugly laws” wasat its zenith, and well into the twentieth
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century, the concepts of disease and sexual deviance “went hand in hand.” 2L |none tract, sociologist I. L. Nascher's Wretches
of Povertyville, readers are warned of “creatures’ posing a danger to society:

There is till one class of wretches, male and female, we hardly dare mention lest we tread upon
forbidden ground. This class is composed of those whose propensities, viler than animal since they have
no counterparts in the animal kingdom, place them outside of any human category. They call themselves
“fairies” Such a wretch, born of human parents, in the semblance of a man gives himself a femae
appelative, imitates a woman's voice and ways, and as far as he dares wears woman's attire. . . . This
effeminate creature is in love with an equally despicable *28 wretch of his own sex. There are women
of the same class, masculine women who imitate the opposite sex as much as possible. . . . They assume
a gruff voice, and in time lose their natural tone of voice, associate with the “fairies’ and in their social

intercourse with the latter take the part of aman in hisrelations to awoman. 22

Thereisno doubt that gender-variant people would have been swept up in this construction of dehumanized social evil. Whether
today these people would be regarded as gay, leshbian, or transis a product of changing culture and evolving science, but moral

and scientific horror of gender-variance is apparent in Nascher's description, and these beliefs are conveyed socialy in many

ways, 23

Objectifying what we don't understand is common practice, elevated to an art form in the mid-nineteenth century by P.T.
Barnum through his American Museumin New Y ork City. There he exhibited, among vari ous objects of curiosity, peoplewhose

physical characteristics were unusual to the point of stretching credibility about their age, size, and sexual characteristics. 24

In spite of the“ugly laws’ that were erupting across the country to protect people from having to see things deemed offensive,
various deformities and racial and ethnic differences made for a compelling spectacle, advertised as terrifying or astounding--

yet safely restrained or distanced from the viewer-- that drew crowds willing to pay admission. 25 After his museum burned

down, Barnum collaborated with James Bailey and took his show on the road. America provided paying customers hungry for

“a conjunction between scientific investigation and mass entertainment.” 26

This aesthetic helped Barnum and Bailey Circus and Shows shape the delivery of scientific information to the general public
in this largely rural country for over 100 years. They exhibited bearded ladies, “hermaphrodites’ (half-man, haf-woman),
“savages’ from other cultures or far-away lands whose appearance and behavior did not conform to that of the audience, and
deformed bodiesdressed upto *29 invoke and disrupt class, race, and gender-based distinctions, frequently with undertones of

erotic possibilities. 27 Supported by what Foucault called the “ medicalization of the sexually peculiar,” 28 gience legitimized

human interest in sexual and gender variance by encouraging objective scrutiny, while the circus sideshows, newspapers,
magazines, and eventually television and the internet, fed society's curiosity about the monstrous and grotesque in human
variation, which logically included trans people. Safely confined in these circus shows, gender-variant and other kinds of
‘different’ people, or their representationsin exaggerated forms, could befreely gawked at. Audiencesfelt justified in expressing
their fascination or disgust with the spectacles they witnessed.

The term “transphobia” is often used to describe intolerance and aversion toward transgender and/or transsexual people

(in parallel to “homophobia’). 29 Transphobia is frequently characterized as a fear of difference, but it can be argued that
transphobiais more rightly afear of change. People fear the destabilization of gender and sex. They do not want to be “fooled

or deceived into thinking a person is something--or someone--that they are not entitled to claim to be. 30 People want to be
recoghized asthe gender they are; they do not like to be mistaken, and they do not want to make amistake by attributing qualities
to another person incorrectly. As sex distinctions come to matter less with respect to equality and civil rights, reactions to some
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kinds of gender crossing (e.g., clothing restrictions, workplace equality, women and men in non-traditional jobs, variationsin
hairstyles, etc.) are diminishing in Western culture, but the areas of sexual relationships and physical intimacy remain spheres

in which boundaries are very important to most people. st

Transphobiais apparent in the reactions of some trans peopl€'s friends and family members, co-workers, and neighbors when
one announces that they plan to change their sex or gender expression, the change actually begins, or the change is obvious
(asitoftenisinearly *30 stages). Transphobia can also arise in people when they become aware of someone's trans history.
Transphobiaoften has nothing to do with the person toward whom it isdirected; thisis particularly apparent when just amoment
prior that person was considered perfectly acceptable. When it isin response to someone whose appearance is visibly gender-
variant, transphobiais a combination of the idea of difference and the idea of deviance from sexual norms. The idea, or the act,
of changing one's body in away associated with sex or gender, or of being deformed or mutilated with respect to expectations
of sex and gender rolesiswhat disturbs people. Most people cannot imagine changing their own physical sex, and for some the
mere idea of having it done to them--or to another person--is so frightening they react with real physical disgust.

Bodies are what we believe tell other people the ‘truth’ about who we are. Even though we know we should not judge people
based on their appearances or what we believe are their unalterable characteristics, we still do it--some of us more cavalierly
than others. How we see, read, and interpret the human body is filtered through many forms of knowledge and belief such
as education, persona experience, cultura standards, racial prejudice, sexism, religious edicts and moral principles. Scientific
discoveries areinteresting, even exciting for some people, but they are heresiesfor others, dismissible, irrelevant, mere theories
until they are validated by whatever system has been allocated greater authority.

Gender-variant people embody cultural anxiety about sexuality. Bodies that are “in-between” male and female, or bodies that
communicate either excessive or deficient masculinity or femininity, regardless of whether the body is male or female, can
create confusion and “category crises’ for observers that often set off their own emotional reactions. In some people, those
reactions may be amusement or erotic attraction; others may react with distrust, disgust, anger, or violence.

Transsexual people are easy scapegoats for fears about violated boundaries. I nstitutionalized transphobia makes hatred, abuse,
and inhumanetreatment appear logical, natural, and even correct. Apparently “invented” by advancesin biology (hormones) and
medicine (psychology, psychiatry and surgery), transsexual people are regarded by some socia critics-like Raymond (1979),
Billings & Urban (1982), and Hausman (1995)--as dupes of a patriarchal medical establishment bent on maintaining women's

oppression by enforcing *31 gender stereotypes. 32 These critics imply an amost robotic conformity among transsexual
people, and accuse them of being liars, desperate to mutilate their bodies, characterising their differences as clear signs of

mental illness, 3> These critics pronounced the voices of transsexual people unworthy of being heard, and almost nothing trans
people could say in their own defence was deemed rational. Medical treatments--hormones, genital reconstruction, psychiatric

treatments including electroshock therapy34 --have all been used to justify “correction” of homosexuality or extreme gender
variance, aswell asto assist peoplein finding comfort in the gendered self. 3
By the mid-1990s, anthropological 36 and psychological texts>’ were becomi ng available to the academy and the general

public that presented a more nuanced perspective and analysis than previous texts. 38 |n 1994, Kate Bornstein was able to
capture the imaginations of new readers whose predecessors had appreciated books like Jan Morris's Conundrum and Christine

Jorgensen's A Personal Autobiography. % The history of transsexual peoplethrough medical literatureis as mixed asthe social
criticism. 40 Still, for some transsexual people, the hope of medical treatment and legal validation in the gender *32 or sex

category they know themselvesto fit in isworth aimost any sacrifice, as transsexual autobiographers have tried to explain. 4l
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Outside the academy or professional circles, response to gender-variance can be even more vicious, and far more physical.
From the 1993 murder of Brandon Teena, memorialized in the Oscar-winning film Boys Don't Cry (released in 1999), 2 10
the 2002 murder of Gwen Araujo (treated in a made-for-television film, A Girl Like Me in 2006) 43 and the all-too-frequent
beatings and killings of transsexua people (some of whom are sex workers) in mgjor cities around the world, 4 to the April

15 2010 assault of a 27-year-old trans man graduate student in arestroom at California State University Long Beach, 4 trans
people are constantly on notice that they are hated and vulnerable.

Civil and human rightslaws and policiesin the European Union and at the Federal level in the United States now treat men and
women as equal citizens, and wherever possible, Western governments are working to eliminate sex-based statutory differences

(such asindligibility for pensions and provisions of other benefits).  vet, asis apparent in the case law evolution, there have
been exceptional barriersto transsexual peoplewho attempt to exercisetheir civil rightsand responsibilities simply becausetheir
transsexual status renders them suspect, or outside the law to the extent that their altered or different bodies make them seem
less than human. The evolution of scientific knowledge with respect to sex and gender-variance has combined with advancesin
anti-discrimination law to urgethelegal system to beless ready to judge trans people who seek justice or resolution to problems
through the courts. But the weight of misconceptionisheavy, and until *33 judges and attorneys study the issues thoroughly,
they may be tempted to perpetuate what they believe about the body and what legal precedent allows them to do with comfort
and confidence in their pre-existing ideas.

Thelaw looks to history and precedent to assure judges that their decisions are reasonable, certain, and true. Where thereis no
history or precedent, judges, depending upon the nature of the case, often require or are presented with “expert” witnesseswho
offer their perspective on the evidence at hand. When the subject is new or unusual, or when the experts do not fully agree,
judges are called upon to exercise discretion. The principles upon which judges draw to guide their decision-making may be
uniqueto each situation, and when transsexual people areinvolved, theoretical or moral biases often arise asthey areintertwined
with the logic in decisions. In reviewing the major cases in English-speaking law relevant to transsexual status to explore both
thehistorical record and thelogical trendsthese casesinitiate or support, two distinct themesin reasoning are apparent: harmony
and determinism. These themes |ead to decisions that are either beneficent or harsh toward transsexual litigants.

I11. Relevant Cases Worldwide

A. Forbes-Sempill (1967)

The unreported Scottish case, Forbes-Sempill, 47 seems to be the first in the U.K. involving sex determination for the purpose
of inheriting atitle and lands. Two cousins each sought the right to inherit title to the Baronetcy of Forbes of Craigievar, atitle
which admitted only males to the succession. They agreed that Ewan Forbes-Sempill, brother of the recently deceased Lord

Sempill, the 19  Baron Sempill and 10" Baronet Forbes, was nearer in the line of succession than his cousin John Alexander
Cumnock Forbes-Sempill, who also petitioned to receive the Forbestitle (the Sempill title having legitimately descended to the
eldest daughter of the deceased). 8 Theissue at bar was not whether Ewan Forbes-Sempill was nearer in the line of succession,

but whether he was male, and therefore eligible to inherit the Baronetcy. 49 Thiscaseisrelevant to the historical and theoretical
arguments concerning the determination of sex in law.

*34 Theindividual in question was born September 6, 1912, and the birth was registered on September 22, 1912 asfemalewith
the name Elizabeth Forbes-Sempill. Nearly 40 yearslater, in 1952, a gentleman farmer and physician named Dr. Ewan Forbes-
Sempill, petitioned local authoritiesto correct the register, changing the Christian name* Elizabeth” to “Ewan” and the sex | etter
‘F to‘M’, explaining that while Mr. Forbes-Sempill had been brought up asfemale, he had been found on medical examination
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to be male. The petition was accompanied by “Medical Certificates produced in support thereof from (1) Dr. John C. Reid, (2)

Dr. William G. C. Manson, and (3) Dr. JamesF. Phillip.” %0 Onthisbasis, thelocal authorities granted the petition and the birth
register for the district was changed. The matter went unnoticed and was apparently uncontested and unremarkable since there

isno other record of it until the issue relative to inheritance arose. In 1965, a Scottish case before the Sheriff Court of Perth and

Angus at Perth determined that “ people treated for transsexualism were not able to have their birth certificates amended.” 51

Ewan had accomplished his birth certificate change over a dozen years prior to that ruling, and since he was not claiming to be
atranssexual person, his 1967 case escaped any additional scrutiny that a claim of transsexualism might have inspired.

John A. C. Forbes-Sempill maintained that Ewan Forbes-Sempill “is now and has all along been of the female sex in the

physical, anatomical, physiological and genetic meaning of that term” 52 and was thereforei neligibleto inherit the Forbestitle.

Ewan maintained that he “is now and has all along been of the male sex in respect that he is a hermaphrodite with predominant

male characteristics.” °2 The petition was brought before Lord Hunter, and the entire trial was held in Chambers at the Court
of Session, a court of first instance.

Lord Hunter noted in his opinion the historical juridical precedent concerning the “hermaphrodite” that “its sex should be

determined from that which predominates in it.” 5 Lord Hunter aso captured in his description the scope of conditions
which were at that time “conveniently” interpreted as “true hermaphroditism,” including *35 *“homosexuality” and “trans-

sexudlism.” *® This would imply that Lord Hunter viewed what we understand today as “sexua orientation” and “gender
identity” to be part of the spectrum of intersex conditions and legitimate components of a person's sex that must be considered
along with all other factors when a person'slegal sex isin question. More broadly stated:

[W]hilefrom amedical point of view sex isprobably aspectrum, with the hermaphroditein or near the centre and with gradations
outwards in the direction of the typical male towards one end and the typical female towards the other, the law, which is
concerned in apractical way with the sexual role of theindividual in society, must in my opinion attempt to draw afirmline. ..

according to the sexual characteristics which predominate in the person concerned. %6

The charge before Lord Hunter, then, was to determine which sex predominated in Ewan Forbes-Sempill, a self-defined (and

physician-corroborated) male, married to a woman. Numerous medical examinations and tests were conducted on Ewan's

body, and he and his wife both gave testimony concerning his genital organ, its sexual function, and his wife's satisfaction. 57

In reviewing the evidence, Lord Hunter considered four criteria of sex: chromosomal, gonadal, apparent or phenotypical
(visible characteristics of a particular type, in this case, specifically, the male or female type of genital configuration), and

psychological. %8 He concluded that Ewan “is a true hermaphrodite in whom male sexua characteristics predominate, and
that this has been the position throughout his life.” 59 Lord Hunter gave particular weight to Ewan's wife's testimony, and her

assurance that he was able to penetrate her vaginawith his phallus and that both partnerswere satisfied. 60 He also believed that
there was enough medical evidence produced to convince him that Ewan had a small undescended testisin the left groin area,
and that thissmall amount of ‘testicular tissue’ was sufficient to support “the view, in[[his] opinion, that thereisaconstitutional

[i.e., physical or biological] basis for the degree of masculine physical development and psychological orientation” 61 that
Ewan possessed. In other words, it could be argued that Ewan was *36 comfortable and confident in his self-expression as
aman, and his appearance was not discomfiting to Lord Hunter, so Ewan's demeanour contributed to the overall impression
of physical maleness.

Twelve medical expertswere called to testify in the Forbes-Sempill case, one of whom was Professor Louis G. Gooren, aDutch

endocrinologist, who nearly thirty yearslater submitted a paper in evidenceto the European Court of Human Rightsin Sheffield
& Horsham v. U.K. in which he concluded, with hindsight, that Ewan Forbes-Sempill was almost certainly a female-to-male
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transsexual. %2 Dr. Gooren's research has been among the most influential in Europe and the U.S. regarding the efficacy and
safety of cross-sex hormonal treatment. Lord Hunter rejected as arbitrary the notion that in cases where a person seemed equally
male and female, the default, as amatter of law, should be male--especially since society was moving toward equality under the
law for males and femal es--he was, however, also very clearly rejecting theideathat aperson might seemto “choose” their sex:

Itisonething to makelifein society easier for those who exhibit theintersex conditions. . . and quite another
to leave a possible loophole for those suffering from sexual aberrations or deviations such as certain trans-
sexuas. . . who, in the event of successin achieving the social sex of their desire, might bring disastrous

consequences not only upon themselves, but upon othersin the society in which they live. 63

To meet Lord Hunter's need for medical proof of “hermaphroditism” on which to base his decision, Sir Ewan Forbes (the name
he used after the case was settled in his favor) used his medical knowledge to convince the court of his maleness, given the

physiological ambiguities inherent in his body. 4 This successfully outweighed any “proof” that his cousin John was able
to offer to support his contention that Ewan was, and always had been, female. John unsuccessfully appealed Lord Hunter's

decision in 1968.%° Ulti mately, John succeeded his cousin Ewan to the baronetcy after Ewan's death in 1991. 66

*37 The Forbes-Sempill case was prescient in that it clearly supported the weight of the psychological sex of the person as
validated by others in both the social and professional spheres, but whether it would have helped transsexual people legally

affirm their identities had it been available to cite as precedent is not certain, given Lord Hunter's preference for the “intersex

model” of gender variance and his general wariness of transsexualism. 67

The most commonly cited case whenever the gender-based claims of atranssexual person arein question (bearing particularly

on marriage) is Corbett v Corbett. 68 Origindly filing in December 1963, the husband, Mr. Arthur Cameron Corbett, asked the
court to nullify hismarriage to atranssexual woman, April Ashley, on the ground that at the time of the ceremony, in September

1963, Mrs. Corbett was a man, or alternatively on the ground of non-consummation. 89 Mrs. Corbett (Ms. Ashley) responded
that she also sought nullification, but for the reason of Mr. Corbett's incapacity or wilful refusal to consummate the marriage,

and she asserted that she was awoman at the time of the ceremony. 0 The primary issue became the validity of the marriage,

" 1 and secondarily on “the issue of the incapacity of the parties, or their

n 72

which depended “ on the true sex of the respondent,

respective willingness or unwillingness, to consummate the marriage, if there was a marriage to consummate.

Thefinal decision on appeal wasadecree of nullity based both on theincapacity of thewifeto consummateintercourse--because,
in the judge's opinion, “intercourse, using the completely artificial cavity . . . can [not] possibly be described . . . as ‘ordinary

and complete intercourse”’ 3_. and on the holding that Mrs. Corbett was a man. This was a clear rejection of April Ashley's

lived gender, reinforced by the holding that she was a biological male from birth. 4 Ormrod Jwas professionally qualified in

both medicine and law, lending weight to his opinion that “[t]he only cases where the term ‘ change of sex’ is appropriate are

those in which a mistake as to sex is made at birth and *38 subsequently revealed by further medical investigation . .. ." S

His opinion has ever since served to concretize the belief in common law that sex depends on chromosomes and is fixed at the
moment of birth. It also reinforces the concept that there are only two sexes, and they must be differentiated or law's project of

n 76

“the regulation of relations between persons, and between persons and the State or community will somehow fail.

From the transsexual standpoint, the law that descends from these presumptions fails to recognize the humanity of those
individuals who are forced by circumstances to manage the difference between their body and their gender. Legal scholar

Professor Stephen Whittle noted: ”
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Thereisaneed to re-theorize the law away from its current notional equivalency projects such asare embodied in the egalitarian
definition of rape in s 142 of the Criminal Justice and Public Order Act 1994, wherein the courts had to ask whether a trans
woman's vagina was a body orifice or not, or the interventionist approach of the Sex Discrimination Act 1975, in which if

you fall outside the man/woman categories, you are not protected. These projects ssimply highlight the lack that is embodied

in the law. '8

These examples of dehumanizing treatment were justified by the deterministic standards established in Corbett. Testimony
was solicited to describe the phenomenon of transsexualism, and Ormrod J compared April Ashley's history with the given

descriptions and concluded that she belonged to the class of subjects labelled “male transsexual.” ® The language used in the
Judge's opinion to describe both April Ashley and the phenomenon of transsexualismisvery clear inits perspective, even when
drawing on the testimony of the medical expert witnesses:

Dr. Randell considered that the respondent [Ashley] is properly classified as a male homosexual
transsexualist. Professor Dewhurst agreed with this diagnosis and said the description ‘a castrated male’
would be correct. Dr. Armstrong agreed that the evidence contained in the Walton Hospital records was
typical of a male transsexual, but he considered that there was also evidence that the respondent was not
physically a normal male. *39 He said that the respondent was an example of a condition called inter-
sex [sic], amedical concept meaning something between intermediate and indeterminate sex, and should
be ‘assigned’ to the female sex, mainly on account of the psychological abnormality of transsexualism.
Professor Roth thought that the respondent was a case of transsexualism with some physical contributory
factor. He was prepared to regard the case as one of inter-sex, and thought that the respondent might be
classified as a woman ‘socially.” He would not recommend that the respondent should attempt to live in
society as a male. . . . Insofar as there are any material differences in the evidence of Dr. Randell, Dr.
Armstrong and Professor Roth, | was lessimpressed by Dr. Armstrong's evidence than by that of the other
two doctors, both of whom were exceptionally good witnesses. Of the latter two, | am inclined to prefer the
evidence of Dr. Randell because | do not think the facts of this case, when critically examined, support the

assumptions which Professor Roth has been asked to make as the basis of his evidence. 80

Ormrod J endeavoured to be as comprehensive as possible in his documentation of the expert witness testimony, and he was
forthright about his own opinions in the matter, revealing both his reasoning and his biases. On the matter of causation of
transsexualism, specifically the debate over whether transsexualism is a psychological disorder arising after birth or occurs
organically in someindividuals, especially the matter of the existence of a“male or femalebrain,” he noted, “[i]n my judgment,
these theories have nothing to contribute to the solution of the present case. On this part of the evidence my conclusion is that

the respondent is correctly described as amale transsexual, possibly with some comparatively minor physical abnormality.” 81

In other words, he intended to focus only on the factors he believed carried weight. He wrote:

I must now deal with the anatomical and physiological anomalies of the sex organs, although | think that this part of the evidence
isof marginal significance only in the present case. In other cases, it may be of cardinal importance. All of the medical witnesses
accept that there are, at least, four criteriafor assessing the sexual condition of an individual. These are --

(i) Chromosomal factors.

(i) Gonadal factors (i.e. presence or absence of testes or ovaries).

*40 (iii) Genital factors (including internal sex organs).
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(iv) Psychological factors.
Some of the witnesses would add --

(v) Hormonal factors or secondary sex characteristics (such as distribution of hair, breast development, physique, etc., which

are thought to reflect the balance between the male and femal e sex hormones in the body). 8

It is important to note that these criteria have been evolved by doctors for the purpose of systematizing medical knowledge,
and assisting in the difficult task of deciding the best way of managing the unfortunate patients who suffer, either physically
or psychologically, from sexual abnormalities. As Professor Dewhurst observed, ‘[w]e do not determine sex--in medicine we
determine the sex in which it is best for the individual to live." These criteriaare, of course, relevant to, but do not necessarily

decide, the legal basis of sex determination. 83

Thisisfollowed by along discussion of “inter-sex,” heredity, and chromosomal abnormalities, such as these conditions were
understood at that time, over 40 years ago, again highlighting the disagreement between the expert witnesses:

Dr. Randell said that, in terms of sex determination, he would not give much weight to such psychological
factors as transsexualism if the chromosomes, the gonads and the genitalia were al of one sex. Professor
Dewhurst's views are similar. Dr. Armstrong and Professor Roth, on the other hand, would classify
transsexuals as cases of inter-sex. Professor Mills, as an endocrinologist, takes a rather different view. In
his opinion, patients in whom the balance of male and female hormones is abnormal should be regarded

as cases of inter-sex, and he considers that there is sufficient evidence to justify aview that the respondent

isan example of this condition. 84

However, Ormrod J choseto completely ignore the factors of “ psychological sex” and “hormonal sex,” and viewed the evidence
of an intersex condition to be insufficient in Ashley's case. Herather cavalierly concluded that all the medical witnesses agreed:
“that the biological sexual constitution of an individual isfixed at birth (at the latest), and cannot be changed, either by natural

development of organs of the opposite sex, or by medical or surgical means.” 8 Thisdesireto *41 pin, cement, or stabilize
sex, based on a narrow view of human experience has damaged the lives of countless transsexual and other sex and gender-
variant people by denying them any possibility of personal development, self-discovery, or access to medical technologies that
might permit them to live full lives. Further, the force of Ormrod's decision has most likely deterred sex and gender-variant
peoplefrom bringing complaintsforward into legal settingsfor fear that their status as* not male and not female” will disqualify
them from receiving justice. The Littleton and Gardiner cases, discussed below, are examples of this fear coming to fruition
some thirty years later, but it may help to consider the cases chronologically.

B.M.T.v J.T. (1976)

This U.S. (New Jersey) appellate case® is the first American decision to validate a trans woman's eigibility for marriage,
based on her post-operative status. It is not, however, the first American opinion on the civil status of atranssexual person, and
it isuseful to briefly review first those few cases that preceded it. The earliest reported American case involving atranssexual

person was Anonymousv. Weiner, 87 21966 New Y ork casein which atranssexual woman sought--unsuccessfully--to change
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her name and have a new birth certificate issued indicating her sex as female. That decision cited chromosomal sex and “the

public interest for protection against fraud” as the primary reasons for denial. 88

In the next related reported case, In re Anonymous, 89 acase of first impression, the Court granted the transsexual petitioner's

request for a change of name (but did not issue the requested order to change the birth certificate) based on the importance of

psychological sex and the fact that sex reassignment surgery removed her procreative ability. In this case, Pecora, J. provided

thefirst judicial recognition of the transsexual person's effort to “ harmonize” D her or his psychological and anatomical sex. a

In Anonymous v Anonymous, 9 the Court *42 determined that there was no marriage between a man and his transsexua
female former partner because (although they had participated in amarriage ceremony) they had never lived together, had never
had sex, and the transsexual woman had not had sex reassignment surgery prior to the marriage ceremony, so she could not

be awoman for the purpose of marriage. %3

InB. v. B.,® atranssexua man's wife sued for annulment on the grounds that he had defrauded her by not informing her of
his transsexualism (he had undergone only a mastectomy and hysterectomy, and was not capable of performing sexually as a
male); her petition was granted. Each of these cases was cited in the decision of the Appellate Court in M.T. v. JT., and it is
this 1976 case that most closely relates to the facts in Corbett. In contrast to the Corbett decision, though, Carton J, Crahay J,
and Handler Jin the Appellate Division of the Superior Court of New Jersey (with the opinion delivered by Handler J) took

the approach that psychological and anatomical harmony was crucial to individual integrity. 9 American law professor Taylor
Flynn wrote: “The court relied on the predominant view within the medical establishment that, among the many components

involved in determining sex, chief among them is gender identity. When birth anatomy and gender identity conflict, the court

stated, the role of anatomy is merely ‘ secondary.””’ 9%

Asin both Corbett and Forbes-Sempill, M.T.'sgenital appearance and function wasthe subject of lengthy discoursein testimony
and in the court's opinion. Female form and function of the genital organs were deemed necessary for both April Ashley and

M.T. (and male form and function for Sir Ewan Forbes). 97 Though the capacity for procreation was not a prerequisite for the
M.T. court, sexual capacity was. the appearance --verisimilitude --of procreative capacity was much more important, along

with the requirement of physical capacity to provide genital-to-genital sexual pleasure to an opposite-sex partner. % This|atter
requirement isalwaysraised in cases seeking annulment for *43 reasons of hon-consummation, but it wasnot anissuein M. T..
M.T. brought her petition seeking support and maintenance from J.T. because J.T. abandoned her and ceased paying support
after two years of marriage (and eight years of living together prior to the marriage, during which time J.T. paid for M.T.'s 1971

genita reconstruction procedure, and intercourse satisfactory to both parties had taken place.) P®ITs response was to claim
the marriage “was anullity because plaintiff was amale at the time of the ceremony.” 100 Thetrial court disagreed and ordered
J.T. to provide support for M.T., and the appellate court affirmed. 101

J.T. apparently relied upon society's and judges considerabl e antipathy toward the possibility of condoning same-sex marriage.
British law professor Andrew Sharpe noted that the desire to avoid inadvertently legitimising same-sex marriage has been

a serious concern for many courts considering cases involving transsexual marriage. 102 concerni ng M.T., Professor Flynn
wrote: “The court in M.T., for example, explicitly addressed the issue of whether the parties had to be of different sexes for

the marriage to be valid and concluded that a ‘legislative intent . . . which would sanction a marriage between persons of the

same sex, cannot be fathomed.”’ 103

Nevertheless, by clearly affirming the “harmony principle,” 104 the M.T. court swung open a door that Lord Hunter had

unlocked in Forbes-Sempill, and Pecora, J. had explicated in In re Anonymous, allowing courts to recognize that the weight
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of the various factors comprising sex may vary from person to person. Thus, in those cases where people were compelled
to hormonally and surgically “harmonize’ their psychological and anatomical sex-- as long as they are preserving the

heterosexual imperative in their state-sanctioned relationships, and their “physiological orientation is complete’ 105 . the

[legally recognized] social sex or gender of theindividual should be made to conform to the harmonized status.” 106

*44 C.InrelLadrach (1987)

This U.S. (Ohio) case 107 s notable because, while followi ng the logic of Corbett in denying the application for a marriage
license of a male-to-female transsexual person, the court stated its opinion that “the legislature should change the statutes, if

it is to be the public policy of the state of Ohio to issue marriage licenses to post-operative transsexuals.” 108 The frequency
with which this refrain was taken up in other courts ultimately forced American transsexual people to join forces with other

gender-variant people and seek statutory recognition and relief through various legislative bodies, an effort which only gained

momentum in the 1990s, 109

InreLadrach wasacase of firstimpression inthe Ohio Probate Court. Elaine L adrach sought adeclaratory judgment concerning
whether amale who became a post-operative femal e was permitted to marry amale. The surgeon who had performed her genital

reconstruction testified that she now had “normal female external genitalia.” 10 He also testified that atest of her chromosomes

would be “highly unlikely” 111 to show her to be female. Clunk Js decision stated that aperson's sex is determined at birth by
an anatomical examination by the birth attendant, which was done at Elain€e's birth, and no allegation was made that Elaine's

birth attendant had erred. 11 Although he noted that fifteen U.S. states had allowed post-operative transsexua peopleto change
their birth certificates, Clunk J cited the 1965 New Y ork Academy of Medicine study relied upon in Anonymousv. Weiner 13
and Corbett as authority to support his contention that chromosomal sex (even when merely presumed) is dispositive asto an

individual's permanent sex status. 14 The Ladrach Court forbade the couple from making a marriage application under Ohio

statutes barring marriage between persons of the same sex. 115

Ladrach has been cited frequently in other U.S. cases (including Littleton and Gardiner, below) as rationale for judicial
resistance to recognizing the post-operative sex or gender status of transsexual *45 people. It was unsuccessfully challenged

in 2002 (judgment affirmed on appeal in 2003 116) when the courts denied an application for marriage license to Jacob B.
Nash (a female-to-male transsexual person) and Erin A. Barr (a female) based on “clear Ohio public policy against same-

sex marriages.” 17 Because Mr. Nash had been born in Massachusetts, his attorney argued that under Article IV of the U.S.
Constitution, full faith and credit should be extended to the recognition of Mr. Nash'svalid, corrected birth certificate issued by

the state of Massachusetts. 1*® The majority opinion, written by Diane V. Grendell, J., reasoned that the fact that the original

birth certificate was amended to declare him male was evidence of the fact that Mr. Nash's original birth sex was female. 119

“In addition,” the opinion stated, “[e]ven if Ohio permitted changes to the sexual designation as noted on the original birth

certificate, this would not affect the clear public policy authorizing and recognizing only marriages between members of the

opposite sex.” 120

Echoing Ladrach, the court in Nash insisted that recognition of transsexual people'sability to participatein society'singtitutions,
such as marriage, was a matter of social policy which the legislature should make clear. 121 Wwithout such statutory clarity, the

majority reasoned “it cannot be argued that theterm ‘male’ . . . included afemal e-to-mal e post-operative transsexual ,” 122 even
though the individual in question lives and is accepted socially (and legally by the state of his birth) asamale.
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Itisinteresting to notethat courts are more than willing to rule from the bench to dissolve, annul, or prohibit marriagesinvolving
transsexual people, while requests for permission to enter into a marriage or secure acknowledgement of civil status are often
met with judicial avoidance as judges point to legislatures as the source of their authority. At the same time, legislators, in
their own style of avoidance, postpone addressing the issue when brought to their attention, or simply refuse to consider the

matter. 123

*46 Theweight of the Ladrach decision is still felt through alocal practice in Clark County, Ohio. There, every applicant for
amarriage license is required to take an oath swearing that they are “not atranssexua” before the license will be granted. 124

D. Harris (1989)

This Australian case1® concerned the determination of sex of two male-to-female transsexual women who were charged with
solicitation under the New South Wales Crimes Act (1900), which prohibited the procuring or attempt to procure the commission
by any male person an act of indecency with any other male person. Both of the women had made sexua advancesto men onthe
vice squad. Harris, apost-operative transsexual woman, was exonerated, while the conviction of her friend, Phyllis M cGuiness,

a pre-operative transsexual woman, was upheld. 126 This court, like the New Jersey court in M.T. v. J.T. above, recognized
specific logic in acknowledging atranssexual standpoint. Matthews J wrote:

[C]riminal law is concerned with the regulation of behavior. It isthe relevant circumstances at the time of the behavior to which
we must have regard. And | cannot see that the state of a person’'s chromosomes can or should be a relevant circumstance in
the determination of hisor her criminal liability. Itisequally unredlistic, in my view, to treat as relevant the fact that the person
has acquired his or her external attributes as a result of operative procedure. After all, sexua offences - with which we are
particularly concerned here - frequently involve the use of the external genitalia. How can the law sensibly ignore the state
of those genitalia at the time of the alleged offence, simply *47 because they were artificially created or were not the same

at birth?127

Matthews Js decision focuses on the behavior that the statute was designed to control, and implicitly acknowledges that Harris

was not physically capable of committing the kind of indecent acts that males might commit together. 128 |y spite of retaining
her penis, McGuiness might not have been physically capable either, but the fact that she had a penis was used to convict

her. 1% This, too, is problematic for transsexual people, whose sexed bodies contradict their gendered experience until they
can access body-altering technologies, which are not always available.

Reinforcing the common assumption that our external genitalia defines who we are, cases like this one encourage transsexual
people to rely on genital surgery as ultimate confirmation of their gender identity, hoping that once they have that surgery no
one will look beneath the surface for evidence of the past and view them as something they are not. McGuiness might not want
to have surgery, which should be her prerogative, since her body is hers. Her right to bodily integrity should not be sacrificed
to her right to gender recognition, but in 1989 the law was not ready to consider this.

E. Lim Ying (1991)

This case in Singapore 130 involved a non-transsexual woman and a transsexual man. The petitioner, Ying, discovered after
marriage that her husband was a female-to-male (FTM) transsexual man who had undergone surgical sex reassignment and

was allegedly incapable of performing sexual intercourse. 131 Praintiff claimed that her consent to marriage was not freely
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obtained since, she asserted, she would not have married the respondent had she known he was not born male. 132 ghe claimed

that because the respondent was biologically female, there could not be a valid marriage. 133 The respondent, Eric, did not

defend against the petition. Interestingly, prior to the Singapore Women's Charter (Amendment) Act 1996, there was no express
requirement in the Women's Charter that parties to a marriage must be of different *48 sexes. Nevertheless, the High Court
found that “this requirement existed implicitly in the statutory definition of monogamous marriage, which is referred to in the

preamble to the Women's Charter. Since amonogamous marriage is avoluntary union of one man and one woman, 134 persons
of the same sex could not marry.”

Following Corbett, the Judicial Commissioner ruled that “A person biologicaly female with an artificial penis, after surgery

and psychologically amale, must, for purposes of contracting a monogamous marriage of one man and one woman, under the

Charter be asa‘woman’.” 13°

Ying could have alleged that her reason for marrying Eric wasto bear his children, and could have sought to annul the marriage
due to non-consummation or impotency, thus preserving his male socia status and enabling them both to end the relationship
with their integrity intact. Her choice to expose her spouse as transsexual makes palpable her desire to damage him.

Subsequently, section 12 of Singapore's 1997 Women's Charter (as amended in 1996) provided that the sex of any party to
a marriage shall be that stated on the identity card issued under the National Registration Act, and that “a person who has

undergone a sex re-assignment procedure shall be identified as being of the sex to which the person has been reassigned.” 136

However, Singapore retains the Corbett doctrine in law with respect to consummation of the marriage, and capacity for adultery

by adopting the premisethat transsexual people'sgenital organsareincapable of “ordinary and complete’ 137 sexual intercourse.
y agopting the p peoplesg e} ap: y p

The female spouse of a transsexual man thus had the option to end what could be a valid marriage for reasons of incapacity
to consummate; likewise for the male spouse of a transsexual woman. However, transsexual spouses would be exempt from
charges of adultery. This places transsexua people in an unequal social position and could result in unfair or exploitative
decisions against them.

*49 F.A-G v. Otahuhu Family Ct. (1995)

ThisNew Zealand case 13 arosefrom the 1991 decisionin M v. M, *3° adivorce case (following atwelveyear marriage) which
required Justice Aubin to first validate the marriage between a post-operative male-to-femal e transsexual woman (the petitioner)
and her non-transsexual male husband. Aubin Jfound the reasoning of Matthews Jin R v. Harrisand M cGuiness persuasive, and

focused on the woman's post-operative status at the time of the marriage and capacity for heterosexual intercourse to determine

that her status was indeed valid for marriage to a man. 140

In reaction to this ruling, the New Zealand Attorney General, on behalf of the Registrar of Marriages, sought:

a declaration as to whether two persons of the same sex genetically determined may by the law of New
Zedland enter into a valid marriage where one of the parties to the proposed marriage has adopted the

sex opposite to that of the proposed marriage partner through sexual reassignment by means of surgery or

hormone administration or both or by any other medical means. 141
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Ellis J declared in the affirmative, with the stipulation that the parties “must present themselves as having what appear to be

the genitals of aman and awoman.” 142 The court criticised Corbett's refusal to recognize social and psychological factors that

help make one the sex he or she knows him or herself to be. 143

This decision follows the M.T. “harmony” line of reasoning, though with respect to marriage, Ellis Jruled that New Zealand

values conformance to gender and appearance norms over sexual functioning of surgically reconstructed anatomy. 144 The
obligation remains of having to prove one's self in an invasive way, an obligation to which non-transsexual people are not
subject.

*50 G. Littleton (1999)
In this Texas case, *° the plaintiff sued to resolve a dispute and the defendant countered by revealing plaintiff's transsexual
status. Littleton concerned the statutory right of asurviving spouse, Christie Lee Littleton, amale-to-femal e transsexual woman,
to file awrongful death suit against the physician who treated her husband (of seven years) unsuccessfully: her husband died
whilein hiscare. In response, Dr. Prange filed amotion for summary judgment alleging Mrs. Littleton was a man and therefore

ineligible to sue him because she cannot be the surviving spouse of another man. 146 Thetrial court granted summary judgment
in favor of Dr. Prange, and Christie Littleton appealed.

Chief Justice Hardberger, who issued the Littleton opinion at the appellate level, relied heavily on Texas statutes that forbid

same-sex marriage and the reasoning in Corbett. 147 He also cited M.T. v. J.T. without comment, and referred to Ladrach to
support his conclusion that “it is for the legislature, should it choose to do so, to determine what guidelines should govern the

recognition of marriages involving transsexuals.” 148

Justice Lopez dissented, noting that the majority “concluded that Christie is a male as a matter of law. Despite this conclusion,
there is no law to serve as the basis of this conclusion.” *4° Justice Lopez wrote:

Notably, neither federal nor state law defines how a person's gender is to be determined. . . . In the instant
case, however, the majority relies on the absence of statutory law to conclude that this case presents a pure
question of law that must be decided by this court rather than to allow this case to proceed to tria; that
is, whether Christie is male or female. . . . To answer the question, the majority assumes that gender is
accurately determined at birth. . . . Under the rules of civil procedure, a document that has been replaced
by an amended document is considered anullity. . . . How then can the mgjority conclude that Christieisa
male? If Christie's evidence that she was female was satisfactory enough for thetrial court to issue an order

to amend her origina birth certificate to change both her name and her gender, why is it not satisfactory

enough to raise a genuine question of material fact on amotion for summary judgment? 150

*51 Medical experts testified at trial that “true male-to-female transsexuals are psychologically and psychiatrically female

before and after the sex reassignment surgery, and that Christie is a true male-to-female transsexual.” 151 chief Justice
Hardberger concluded that “[t]he body that Christie inhabitsis a male body in all aspects other than what the physicians have

supplied.” 152 The summary judgment granted by the trial court was affirmed. 153 Ignoring the psychological component of
sex and relying on Corbett criteria, this court ruled that Christie's lived experience--either her transition from male to female

or the loss of her spouse--had no bearing on the law. 154
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H. reKevin (2001)
This Australian case*®® marks a major turning point in litigation concerning the civil status and rights of transsexual people.
Earlier cases, such as M.T. and Otahuhu held that trans people should be treated as members of their new sex for purposes
of marriage. The decision in this case is notable for its detailed refutation of the reasoning in Corbett. The medical testimony
offered in this case was extensive, and went beyond the typical psychologists, endocrinologists (including Professor Louis
Gooren, of Forbes-Sempill), and plastic surgeons who are experts in transsexualism according to the historical construct of
the condition, to include Dr. Milton Diamond, Professor of Anatomy and Reproductive Biology at the School of Medicine,
University of Hawaii. This case involved validation of atrans man's marriage and family status (Kevin and his wife, Jennifer,
had a child through assisted reproductive technology).

This case did not involve divorce, or any change in the day-to-day family arrangements, but, like X, Y, and Z v United

Kingdom, 156 the plaintiff sought to confirm the trans man's status asaman in law in order to secure hiscivil rightsin relation

to hiswife and child, and their civil rightsin relation to him. Chisholm J of the Australian Family Court held that “[t]hereisno
rule or presumption that the question whether a person is a man or awoman for the purpose of marriage isto be determined by

reference to circumstances at the time of birth. Anything to the contrary in Corbett does not represent Australian *52 law.” 157

Chisholm J recognized that “the decision in Corbett is useful only to the degree of the persuasiveness of its reasoning.” 158

The concept of “true sex” advanced in Corbett islogically false, according to Chisholm J. 159 Hisreasoni ng proceeds first from
the understanding that it is “a question of law what criteria should be applied in determining whether a person is a man or a

woman for the purposes of the law of marriage, and a question of fact whether the criteriaexist in a particular case.” 160

While Ormrod J stated that the biological sexual constitution of all individualsisfixed at birth and cannot be changed, Chisholm
J responded:

[Thig] is a statement of fact, based on Ormrod J's understanding of the evidence. . . . [H]owever, where evidence is given on
the general factual issue, in my view the Court must consider the evidence and determine the issue as one of fact. . . . [T]he
asserted legal proposition, that “true sex” is the test for the validity of marriage, is true only if “true sex” is the sole criterion
of determining whether a person is a man or a woman. The judgment thus again exploits a subtle shift in terminology which
gives the impression that an argument has been made when in fact the proposition to be established is merely assumed. . . .
[N]o relevant principle or policy isadvanced. No authorities are cited to show, for examplethat it is consistent with other legal
principles. Thislack of any supporting argument has been obscured by adefinitional sleight of hand, using the term “true sex” .
The use of this language creates a false impression that social and psychological matters have been shown to beirrelevant. . . .
[T]helegal criteriafor determining whether a person isaman or awoman for the purpose of marriage isthe person's“biological

sexual constitution” is quite unsupported. 161

Chisholm J declared that the Corbett approach, which ignores

The person's self-perception and rolein society . . . isnot ahelpful approach . . . and distracts attention from the fundamental task
of thelaw. That task, in alegal and social context that dividesall human beingsinto male and female, isto assign individualsto
one category or the other, including individuals whose characteristics are not uniformly those of one *53 or other sex. [T]he

law should treat post-operative transsexual s as members of their re-assigned sex. 162
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This conclusion takes the social reality of transsexual livesinto account, and refutes the “[a] bsol ute and unsupported assertions

that a person's sex is fixed unalterably at birth.” 163 ¢ opposes the contention that only congruent, obvious, and presumed
biological factors determine whether a person is a man or awoman.

Itisrelevant to notethat the Australian Court did not find it necessary (asdid the courtsin Corbett and Kantaraswhich was being
tried asthis opinion was issued) to probe “[K]evin's sexua organs or his ability to perform sexual intercourse heterosexually in

marriage. Or that his sexual propensities are heterosexual.” 164 Chisholm J remarked that faili ng to recognize sex reassignment

“would lead to the odd result that a person who appearsto beaman . . . would be entitled to marry aman.” 165 \with this decisi on,
atranssexual man has been legally granted membership in the category of men. The sex in harmony with his gender identity,
his gender expression, and his socia interactions is legally validated. Retaining dignity, the Court refrained from exposing
Kevinin averbal, genital, and sexual dissection, and from requiring his external genitaliato have specific dimensions, yet can
till find its footing in the reassurance that Kevin's social maleness and heterosexual marriage maintain the expected hetero-
normative social order.

Victorious attorney Rachael Wallbank, atranssexual woman who represented Kevin, takes well-earned pride in the dethroning

of Corbett, and is astrong advocate for the framing of transsexualism as an intersex condition dependent upon “brain sex.” 166

Separating this feature in transsexual people from the realm of “psychology” or mental illness, Wallbank was able to convince

Chisholm J to confidently say “[t]hat the characteristics of transsexuals are as much ‘biological’ as those of people thought

of asintersex.” 167

|. Gardiner (2001 and 2002)
In this Kansas case, 1% the basis of conflict was eligibility for inheritance. Marshall Gardiner died intestate 12 August 1999. He
had *54 one son, Joseph Gardiner, an adult, from whom he was estranged. His spouse of less than one year, JNoel Gardiner,
Ph.D., acollege teacher, was a male-to-female transsexual person, who completed the surgical processin 1994 and received a
corrected and re-issued birth certificate from her home state of Wisconsin that same year. Marshall was aware of her medical
history prior to marriage. Joseph, however, petitioned for letters of administration naming himself as sole heir, claiming that
the marriage between his father and JNoel was void, that “despite surgery, a name change, and other steps taken by JNoel

to change sex, she remains a man [under Kansas law],” 169 \where marriages between persons of the same sex are prohibited.

Thetrial court granted Joseph summary judgment, voiding the marriage and holding that JNoel was not Marshall's surviving

spouse nor entitled to share in the estate under intestate succession. 170

The final decision from the Kansas Supreme Court (2002) relies heavily on Littleton, and exacerbates the negative effects of

that decision on the lives of transsexual people. However, in his 2003 opinion in Kantaras, O'Brien J calls the Appeals Court

decision (2001) in Gardiner “unique” 171 in that the Court took advancesin medical science into account, aswell as a detailed

review of case law pertaining to transsexual people up to that point and:
Reject[ed] the reasoning of the mgjority in the Littleton case as arigid and simplistic approach to issues
that are far more complex than addressed in that opinion. We conclude that atrial court must consider and
decide whether an individual was male or female at the time the individual's marriage license was issued
and the individual was married, not simply what the individual's chromosomes were or were not at the

moment of birth, 172
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The Appeals Court in Gardiner relied heavily on an article in the Arizona Law Review by American law professor Julie
A. Greenberg, 173 \which builds a case for gender determination as a subjective process influenced by biology, rather than

something that can be objectively detected by observation at the moment of birth. 1ra Greenberg presents *55 well-
substantiated medical information about the diversity of biological variationsin sex and sex/gender combinations that exist in
human beings, refuting therigid binary of exclusive male and female categories easily read by external genital formation and the
assumption that chromosomes always comport with genital configuration, both significant premises in the Corbett reasoning.

Gernon J, writing for the full Appeals Court, quoted from an article written by William Reiner, M.D., aresearcher at The Johns
Hopkins Hospital, published in the Archives of Pediatric and Adolescent Medicine:

Inthe end it isonly the children themsel ves who can and must identify who and what they are. Itisfor usas
clinicians and researchersto listen and learn. Clinical decisions must ultimately be based not on anatomical
predictions, nor on the “correctness’ of sexual function, for thisis neither a question of morality nor of
social conseguence, but on that path most appropriateto the likeliest psychosexual developmental pattern of
the child. In other words, the organ that appears to be critical in psychosexual development and adaptation

is not the external genitalia, but the brain. 175

The Appeals Court reversed the trial court and remanded the matter for afull hearing and an

“opportunity for each side to present evidence on at least the factors enumerated in the Greenberg article and with directions to

consider the conclusions of this court and the legal and scientific research we rely upon.” 176

However, “[n]o further medical evidence was allowed because [Joseph] petitioned for review to the Kansas Supreme Court

[which] granted the appeal.” 77 The Kansas Supreme Court rejected the Appeals Court decision, noting that Kansas statutes
limit marriage to “two persons who are of the opposite sex,” “al other marriages are declared contrary to the public policy of
thisstate,” and “it isthe strong public policy of this state only to recognize as valid marriages from other statesthat are between

aman and awoman,” 178 and relying on Webster's New Twentieth Century Dictionary and Black's Law Dictionary to define

the words “sex,” “male,” and “female,” sources which limit these concepts to biological criteria only, and do not take *56
psychological sex or gender identity into account. The force of this rgjection is contained in the line of reasoning that gaverise
to the following statements from the Court:

Thewords‘sex,” ‘male,’ and ‘femal€’ in everyday understanding do not encompasstranssexuals. Theplain,

ordinary meaning of ‘ persons of the opposite sex’ contemplates a biological man and a biological woman

and not persons who are experiencing gender dysphoria. A male-to-femal e post-operative transsexual does

not fit the definition of afemale. . . . We view the legidative silence to indicate that transsexuals are not

included. 17°

This position ensures that new scientific and medical information is ignored, and, as Professor Flynn has noted, trans-people
are simultaneoudly “de-sexed and hypersexualized. Given the centrality of sex and gender in our lives, both are dehumanizing

moves.” 180

The Kansas Supreme Court took notice of In re Kevin, but did not analyze it deeply, most likely because the holding in that

case was diametrically opposed to its own, and they may have expected - or at least hoped - it would be overturned on appeal
to the Full Family Court of Australia (the case had been heard, but no opinion yet issued). Nevertheless, the Court described
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its view of the philosophical difference between the determinism principle and the harmony principle, and demonstrated the
judicial resistance to transsexual people's socia reality and the justification employed in this line of reasoning:

Thus, the essential difference between the line of cases, including Corbett and Littleton, that would invalidate the Gardiner
marriage and the line of casesincluding M.T. and In re Kevin, that would validate it is that the former treats a person's sex as a
matter of law and the | atter treats a person's sex as amatter of fact [emphasis added]. In Littleton, the thread running throughout
the majority's opinion was that a person’'s gender wasimmutably fixed by our Creator at birth. Summing up itsview of Christie's
mission to be accepted as a [felmale, [sic] the court stated: ‘ There are some things we cannot will into being. They just are.’

Corbett was approvingly described by the Texas majority as holding, ‘once a man, aways a man.” The Texas court decided
that there was nothing for ajury to decide, and [t]here are no significant facts that need to be decided.' Because *57 ‘Christie

was created and born amale,” the Texas court ‘ h[€]ld, as a matter of law, that Christie Littleton isamale.’ 181

This appears to be circular reasoning. Facts can be discovered, while law is previously written and then interpreted. While the
Corbett line of determinism is relying on law rather than fact, there appears to be a singular ‘fact’ (or assumption) supporting

the judicial conclusion in Gardiner: that gender is“immutably fixed by our Creator at birth.” 182 Thisis not amatter of written
law, nor of discovered fact, but an attempt to extract logic from presumed shared belief in an ancient text that has nothing to
do with the facts at hand.

J. Kantarasv Kantar as (2003)
This Floridacase '8 resembles both Corbett and Littleton in that it hi nges on the validation of atranssexual person'sligibility
for marriage, and Corbett especially because there was an extensive inquiry into Mr. Kantaras's genital configuration and his
ability to use his genitalsfor urination and coitus. Unlike these prior cases, however, O'Brien Jwas persuaded by the reasoning
in M.T. v. J.T. and Re Kevin. This case is unique because it was conducted in the public eye, televised for three weeks on
anational cable channel, CourtTV, complete with analysis and commentary by judicial pundits and transsexua activists, and
audience polls inquiring about the litigants' believability. Michael Kantaras had petitioned to divorce Linda, his wife of nine
years, and to retain custody of the two children, one born a few months before the marriage (Linda had rejected the child's
father as unsuitably parental in favor of Michael, who adopted the child after the marriage), and the other born two years later,

conceived using sperm donated by Michael's brother. 184 \While this proceeding fals into the “harmony” line of reasoning, it

was later overturned on appeal (like the Gardiner appeal and Kansas Supreme Court reversal). 185 Kantarasisaparticularly rich
case, not for its persuasive decisions, but for the unusual cultural setting imposed by the media presence and by the influence
of fundamentalist religion in the appeal process, but that is a subject for another day. The case isimportant here because it laid
the groundwork for progress by consolidating all the past arguments and focusing on contemporary medical opinion.

*58 K. Kevin and Jennifer (2003)

Following Chisholm Js declaration in Re Kevin, the Attorney-General for the Commonwealth petitioned the full Family Court

of Australiafor final disposition of the matter. 186 K evin and Jennifer were joined in their response by the Human Rights and
Equal Opportunity Commission. The full Court reviewed Chisholm Js analysis of the facts and existing law, and reviewed
the history of the ingtitution of marriage in the Western world and Australian society, as well as the law with respect to the

“contemporary and ordinary” meanings of the words man and woman, concurring with the trial Court. 187 The Justices also
considered the Attorney-General's arguments with respect to the “ Special Status of Marriage as a Social Institution having its

» 188

Originsin Ancient Christian Law, which led to the A-G's argument that procreation is one of the “essential purposes of

marriage.” 189 The Court disposed of these two arguments saying that “historical Christian origins are not relevant or helpful
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in the determination of the present issue,” 190 and noti ng that society has decoupled the practice of procreation from marriage;

indeed, the availability of civil marriage and divorce to practitioners of any faith shows that the definition of marriage put

forward by Lord Penzance in 1866 191 has been superseded by social and legal evolution. The medical evidence developed
since Corbett was found to be persuasive, and the Court wrote that “. . . an intersex person appears to be defined as someone

with at least one sexual incongruity. If brain sex can give rise to such an incongruity then, legally, we think that there may be

no difference between an intersex person and a transsexual person.” 192

Since the law has found that intersex people may choose and change their sex, and that they are eligible to marry in their post-

operative, affirmed sex, 193 the court saw no reason not to grant the samerightsto post-operative transsexual people. Therefore,

the court's task, to determine as a question of law whether it was open to Chisholm Jto find, as he did, that the terms man and
woman include transsexual men and women within their ordinary meaning and that Kevin wasaman at *59 the time of his

marriage, was decided in the affirmative, and the appeal was dismissed. 194

V. U.S. Federal Position

At the Federal level, there has been no definitive guidance on how to treat trans people under the law. A petition to argue the
issues of the Littleton case before the U.S. Supreme Court was denied October 2, 2000. 195

A U.S. Citizenship and Immigration Services (CIS) memo 196 \vasissued on April 16, 2004 which outlinesfederal immigration

policy regarding transsexual people. This memo states that “CIS personnel shall not recognize the marriage, or intended

marriage, between two individuals where one or both of the parties claim to have [changed their sex].” 197

The memo acknowledges that “[n]o federal statute or regulation addresses specifically the question of whether someone born

a man or a woman can surgically change his or her sex.” 198 «cIs policy disallows recognition of a change of sex so that
a marriage between two persons born of the same sex can be considered bona fide for the purpose of spousal immigration

petitions.” 199

The memo also acknowledges that at least half of the 50 United States authorize the issuance of corrected birth certificates
for individuals who have undergone surgical sex reassignment (showing the person's new name and sex or gender), and also

permit the issuance of marriage licenses for couples where one member presents a newly issued birth certificate. 200 However,

thisinconsistency complicates the situation for transsexual people, 201 and the federal Defense of M arriage *60 Act (DOMA)
only exacerbates the difficulties because itsinherent homophobiais concerned only with preventing some people from entering

into marriage contracts. 202 Thjs raises Congtitutional issues, particularly under Article 1V, in which the Full Faith and Credit
Clause specifiesthat states must honour the public acts, records and judicial proceedings of every other state, 203 and the Equal

Protection Clause of Amendment X1V, specifying that no one shall be denied the equa protection of the laws: 204 trans (and
gay and leshian) people are ssimply not treated equally under the laws of the United States. A Petition for Writ of Certiorari was
filed April 18, 2000 with the Texas Supreme Court and July 3, 2000 with the U.S. Supreme Court requesting a review of the

Littleton case on these constitutional issues. 2%> On October 2, 2000, the U.S. Supreme Court declined to review the case, 206

forcing trans campaigners and their allies to reform or establish local and state laws and policies that would offer rights and
protections, hoping to build momentum to create trans-positive federal laws and policiesin the future.
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A decade elapsed before real progresswas achieved at the federal level, which was made possible by achange of administration

in 2008. The Obama Administration made a concerted effort to engage LGBT staff and federal employees. 207 several

transsexual people were hired or appointed to significant government posts, 208 and LGBT federal employees were able to

be open about their lives. This evolution was made possible by longstanding educational efforts in the area of civil rights
and workplace equality undertaken by individual LGBT activists and groups all across the country, and lobbying by activist
organizations such as The Task Force, the Human Rights Campaign, the National Center for Transgender Equality, the National
Center for Leshian Rights, Out and Equal Workplace Advocates, and the International Foundation for Gender Education in
Washington, D.C.

*61 Significantly, in 2010, the U.S. Department of State issued new guidelines permitting transsexual citizens to obtain a
U.S. passport in their lived gender without having to produce a revised birth certificate (bypassing state procedures that may be

onerous to applicants, or state laws that forbid acknowledgement of sex reassignment), and without having to prove that any

particular surgery has been performed. A 2009 tax court ruling permitting O'Donnabhain 2%

associated with surgical transition as a federal tax deduction went uncontested by the IRS at the 2011 deadline. 210 Andin
2012, the Equal Employment Opportunity Commission ruled that workplace discrimination against transgender people may

to claim her medical expenses

be considered discrimination on account of sex under Title VII of the Civil Rights Act. 21 These victories have been longin
coming, and are built upon many decades of effort to humanize and validate the rights and dignity of trans people.

We have seen that the law can recognize that “sex is probably a spectrum” .12 put a need for consistency, in conjunction
with law's requirement to look to precedent and statutes for guidance, can compel judges to reduce complexity and even
reject inconvenient new information. Concerning transsexual people, case law has developed in two strains: determinism and
harmony. One strain privileges the opinions of observers and assumptions about biological ‘normalcy’; the other privileges
new scientific knowledge, individual liberty, and the capacity to know one's self, though thisis sometimes guided by aneed to
meet with certain standards (such as hetero-normativity). Both strains seek evidence of physical proof of sex and gender, but
one finds its proof in the past while the other finds it in the present. The table below provides a summary of these decisions.

Case
Forbes-Sempill (1967) Scotland

Corbett v. Corbett (1970) England
Anonymous v. Weiner (1966) NY

In re Anonymous (1968) NY

Anon. v. Anon. (1971) NY

B.v.B. (1974) NY

M. T.v.JT. (1976) NJ

In re Ladrach (1987) Ohio

Rv. Harris & McGuiness (1989)
Australia

Lim Ying v. Hiok Kian Ming Eric
(1991) Hong Kong

Attorney General v. Otahuhu Family
Court (1995) New Zealand
X,Y,andZv. UK

Littleton v. Prange (1999) Texas

re Kevin (2001) Australia

In re Estate of Gardiner (2001 & 2002)
Kansas

Goodwin v. United Kingdom (2002)
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Bellinger v. Bellinger (2003) U.K. Rules Determinism

| v. United Kingdom (2003) ECHR Medical Condition Harmony/Autonomy

Kantaras v. Kantaras (2003) Florida Medical Condition Harmony

Kevin and Jennifer (2003) Australia Medical Condition (intersex) Harmony w/non-function
Schroer v. Billington (2008) W, D.C. Medical Condition Harmony/Autonomy

Rabertson v. Scott (2011) Texas Rules [legidlative change] n/a[Rules - vulnerable decision]

*63 Decisions in the ‘determinism’ vein are always against trans people; decisions in the ‘harmony’ vein are generally
supportive of trans peopl€'s integrity in the gender with which the trans people feel most affinity. In the table above, “Medical
Condition” means appealing to the established authority of medical experts and the existence and effectiveness of treatment
offered, often without any direct testimony from medical experts. “ Rules’ meansthetrans person argues*| played by therules,”
which may be rules established by medical guidelinesor rules established by statelaw or regulation. “Intersex” or “Birth Defect”
as an argument generally makes the statement “It's just how | am”; this differs from the “Medical Condition” argument in that
the trans person disavows the transsexual paradigm, usually in an attempt to avoid the stigma of transsexualism. In the 23 cases
shown, “determinism” prevailedin 12 (6 arguing “ Rules,” 1 arguing “Birth Defect”, and 1 arguing “ Medical Condition” (4 cases
are labelled n/a, indicating the reasoning paradigm did not apply because the case was either criminal, uncontested, or aclaim
against aprocess or regulation). “Harmony” prevailedin 11 cases, 9 of which argued “Medical Condition,” oneargued “Rules,”
and one was a claim against aregulation. A trans person prevailed in the Robertson (2011) case (discussed below) because the
Texas legidature had changed the rules permitting changes to birth certificates for trans people born in Texas, and the judge

simply applied the rule given to him by the legidature. 213 Becausetherules may be changed at any time, and thereisno further
reasoning or analysis behind the decision on the judge's part, decisions of thistype are vulnerable, particularly in states where
“traditional” or fundamentalist religious values are deeply entrenched. The table showsthat “harmony” decisions areincreasing

inthe21 century, and that the “Medical Condition” argument seemsto havetractionin securing *64 affirmative recognition
for trans people and their civil (in the U.S.) or human rights (in the U.K. and Europe).

Ormrod Js opinion in Corbett dominated legal thinking for over thirty years. Opinions like those in Forbes-Sempill, In re
Anonymous, M.T., Otahuhu, and the Appeals Court in Gardiner chipped away at Corbett's hegemony, but it was not until Inre

Kevin in Australia (2001; affirmed 2003) and Goodwin and | in the European Court of Human Rights (2002) 21* that Corbett's
logic and pre-eminence were soundly rejected.

In most of these cases, medical testimony was crucial in shedding light on the transsexual experience, and it is clear from
the nature of that testimony that a growing understanding and acceptance of the ‘naturalness of gender variance (validated
through neurophysiology, and through spouses, families, and friends of trans people who confirm litigants' gender identity and
expression prior to medical treatment) contributed greatly to the capacity of judgesto accept this new information. Remarkably,
none of the British, Australian, or European Court of Human Rights transsexual marriage cases since Corbett have sought
to expose the genitals, surgical status, or sexual capacity of any transsexual subjects the way American courts have done in
Littleton, Gardiner, and Kantaras. This fascination with sexual organsis not uniquely American: contemporary media reports
about transsexual people (or implying people might be transsexual) from many parts of the world frequently indicate anxiety

about body partsassociated with sex. 215 Some American courtsdo seemto be gaining in sophistication and respect in according
dignity to transsexual litigants; however, in the U.S., without the benefit of inclusion in overarching statutes that protect their
rights as gendered human beings, trans litigants remain at the mercy of individual judges who are free to exercise their personal
biases *65 asthey interpret whatever laws they can find to apply to the facts at hand.

Since Corbett in the U.K., both British and European law have evolved somewhat with respect to transsexual people. The
European Court of Human Rights issued several decisions instructing the U.K. to reform its treatment of transsexua citizens,

most notably, Goodwin v. United Kingdom?'® and I v. United Kingdom.?*” Australian legal scholar Laura Grenfell has

written succinctly about the impact of these decisions, 218 and professors Andrew Sharpe and Stephen Whittle have published
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more extensively about thisjudicial and legidative history. 219 |1n Goodwin and | 220 , the Court held that the United Kingdom's
refusal to allow transsexuals the right to change their official birth certificates and to obtain valid marriages was in violation

of Articles 8 and 12 of the European Convention for the Protection of Human Rights and Fundamental Freedoms, effectively

overturning Corbett in July 2002. 221

Real change did not easily follow. In Bellinger v. Bellinger 222 the House of Lords dismissed Mrs. Bellinger's appeal to have

her 22-year marriage recognized under U.K. law, resolutely clinging to the precedent in Corbett. In his decision, Lord Hope
“tries to persuade us that his decision isin line with European jurisprudence and with the E.C.H.R.” by twisting the question

from “is Mrs. Bellinger's marriage valid” to “what is Mrs. Bellinger's true sex?’ 223 He insisted the Court in Goodwin was
not trying to answer this latter question, and in so doing, Lord Hope cleverly drove hislogic in the Corbett direction, implying

that ‘transsexual’ is a category of persons outside the boundaries of the ‘natural’ categories of ‘man’ and ‘woman’. 224 This
proved to be Corbett's last gasp in Britain.

Britain's Gender Recognition Act (2005) was Parliament's response to the European Court of Human Rights' decisions. 225

This *66 Act provides for full acknowledgement of transsexual people who are living in their affirmed gender, granting
marriage rights and all other gender-based social rights, without a requirement for genital reconstructive surgery; however,
it preserves marriage as a heterosexual institution, requiring any existing legal marriage to be dissolved before a gender
recognition certificate may be granted (rather than affirming the validity of an existing marriage contract), allowing that the

same-gender couple may recommit themselves in a civil partnership. 226 The Act privileges one's socialy lived gender over
one's assigned natal sex, the project that Ormrod J was loath to undertake, while providing reassurance that the assumed-to-be
natural, bifurcated order prevails, placating themajority in Parliament. The Act was passed and assented to by the Queenin 2004.

Thus, by 2003 Corbett had lost much of its influence across Europe, Canada, and Australia, though the principles espoused
in that decision remain almost unassailable in Ohio, Tennessee, Idaho (states that refuse to acknowledge sex reassignment by
statute), and Kansas (where the state supreme court's decision in Gardiner takes precedent). The beliefsthat Ormrod Jexpressed
in Corbett still hold considerable sway in debates acrossthe U.S., debatesthat are frequently conflated with fears of homosexual
tyranny and man's misguided attempt to make awoman of himself (or awoman's effort to make herself a man), often reaching

an amost hysterical pitch. 221 Even if Corbett has been proven no longer good law in the common law, it isalso true that U.K.
case [and statutory] law leaves intact not only the sex/gender distinction per se, but also the notion that marriage is based on
sex (the natural fixed biological body), as opposed to gender (socially constructed masculinity/femininity), 228 although how
gender could be superior to sex as a system of distinguishing status is another question for future inquiry. U.K. law aso reifies
the concept that sex cannot be changed, that transsexual people simply change their gender. These concepts do not alleviate the
fears that fuel transphobia, nor do they address religious objections to transsexual humanity.

*67 V1. The Sex/ Gender Debate

Does it matter whether we are talking about sex or gender--either changing or staying the same--when considering the legal
status of transsexual people? In Corbett, Ormrod J wrote:

| have dealt, by implication, with the submission that, because the respondent istreated by society for many
purposes as a woman, it isillogical to refuse to treat her as a woman for the purpose of marriage. The
illogicality would only ariseif marriagewas substantially similar in character to national insurance and other
social ingtitutions, but the differences are obviously fundamental. These submissions, in effect, confuse sex

with gender. Marriage is a relationship which depends on sex and not on gender. 229 (Emphasis added).
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Ormrod J asserted that were medical doctors to change a person's body and assign sex to her or him, this action would not
determine the individual's sex. He wrote that “ Theword ‘assign’, although it is used by doctorsin this context, is apt to mislead

since, in fact, it means no more than that the doctors decide the gender, rather than the sex, in which such patients can best be

» 230

managed and advise accordingly. (Emphasis added.). American legal scholar Mary Anne C. Case has written:

The word “gender” has come to be used synonymously with the word “sex” in the law of discrimination.
In women's studies and related disciplines, however, the two terms have long had distinct meanings, with
gender being to sex what masculine and feminine are to male and female. Were that distinct meaning of
gender to be recaptured in the law, great gains both in analytic clarity and in human liberty and equality
might well result. For, as things now stand, the concept of gender has been imperfectly disaggregated in

the law from sex on the one hand and sexual orientation on the other. 231

It is well documented in U.S. lega history that Supreme Court Justice Ruth Bader Ginsburg is responsible for the verbal
equivalence of ‘gender’ and ‘sex’ in U.S. legal contexts, and she credited a secretary who

once told her, “I'm typing all these briefs and articles for you and the word sex, sex, sex, is on every page. Don't you know
*68 those nine men [on the Supreme Court], they hear that word and their first association is not the way you want them to

be thinking? Why don't you use the word ‘ gender’ ? It is a grammatical term and it will ward off distracting associations. 232

Theinvocation of grammar to whitewash human sexuality wastheresult of aparticular cultural moment and arguably predicated
upon the intention of then-Professor Ginsburg to ensure that she would be taken seriously, so that those “ nine men” would not
be tempted to allow deliberations of matters pertaining to women's lives to degenerate to |ocker-room banter. Sex and gender
do have specific - and different - meanings, though, to medical professionals who testify in these cases. Gender-variant people,
and especialy transsexual people, have struggled to define themselves and often to separate themselves from what Andrew
Sharpe called the homophobiaof the law, and Ginsburg's early-1970s desire for propriety and ‘ cleanliness' has exacerbated the
public's confusion and resistance to comprehending the salient differences that might help trans people be less marginalised.
It does matter whether we are talking about sex or gender, because the characteristics of sex and the qualities of gender have
distinctly different (though often complementary) functionsin every human organism, and it is precisely the difference between
them that isthe problem for trans people, whether the problem iswithin the trans person or in the eyes of their beholder. Unless
we are prepared to say that neither sex nor gender matters in the law governing socia situations, we cannot address any trans
person's validation issues without acknowledging this discrepancy.

A. Discrimination and Title VII

Withrespect to Title VI of the 1964 Civil Rights Act (pertaining to employment di scrimination “ because of sex™), theword ‘ sex’

isnot defined, either inthe Act or initslegidative history. 233 \When transsexual peopl efirst brought empl oyment di scrimination
claims, their petitions failed because Courts determined they were not being discriminated against based upon being a woman

234

or aman, but because they had changed their sex, “~" and theword ‘ sex’ wasinterpreted to exclude ‘ change of sex’: ‘sex’ meant

only men and women, not *69 something in-between, or ‘transsexual’. 235 Corbett reinforced those decisions; even though
Ormrod Jhad ruled that sex could not be changed, his ruling might be interpreted to mean that April Ashley was neither aman

nor awoman. “[T]he trial judge found that the respondent had been shown to be of male chromosomal sex, of male gonadal

sex, of male genital sex and psychologically to be atranssexual.” 236
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In 1989, in Price Waterhouse v Hopkins, 27 the U.S. Supreme Court expanded the application of the term ‘sex’ in Title VII

beyond regarding a person's biological status as male or female, holding that it also includes stereotypical assumptions and

preconceptions about how men and women are supposed to behave, dress, and appear. 238

Nevertheless, it was not until 2000 that transsexual people began to win discrimination cases based on sex. 239 pueto legidlative
efforts begun in the 1990s to place the term ‘gender identity and expression’ into anti-discrimination laws on local and state
levels, and the cumulative educational effort that trans people themselves made to support that change, advocates now have

arich literature upon which to draw for educating attorneys and the judiciary. 240 Recently, the U.S. District Court for the
District of Columbia ruled that rescinding a job offer when a qualified candidate disclosed that she would be transitioning

from male to female was discrimination because of sex under Title VI1. %4 Although American society has long recognized

that people have both the capacity and the freedom to change their religion, until 2008 no U.S. court had accepted the parall€l

argument regarding change of sex. Schroer v. Billington (2008) 242 \as a case of sex discrimination in employment brought

by atranssexua woman, who prevailed and retained the job she had been offered as a Specialist in Terrorism and International
Crime with the Congressional Research Service at the Library of Congress. The job offer had been rescinded post acceptance,
when Diane Schroer revealed her transsexual status and the hiring manager assumed the transition would be a barrier to *70

Schroer's security clearance and ability to perform the functions of the job. Counsel for the Library of Congress argued “that

a hiring decision based on transsexuality [sic] is not unlawful discrimination under Title VII [of the Civil Rights Act.]” 243

Robertson J. ruled that:

In refusing to hire Schroer because her appearance and background did not comport with the
decisionmaker's sex stereotypes about how men and women should act and appear, and in response to

Schroer's decision to transition, legally, culturally, and physicaly, from male to female, the Library of

Congress violated Title VI1's prohibition on sex discrimination. 244

This decision overruled the judgment in Ulane. As of thiswriting afederal Employment Non-Discrimination Act (ENDA) that
protects gender identity and expression from adverse discrimination in all 50 states has been introduced but has not yet been

voted on by the Congress, the Obama Administration has taken steps to protect transsexual and transgender federal employees

by administrative policy change as discussed above. 245

Sex and gender have been conflated historically in cultureand in thelaw. Culturally, in the English-speaking world, most people
seem to comprehend their gender and their sex as equivalent, which is probably why it was so easy for Justice Ginsburg to make
her verbal swap. Ormrod Jwas capabl e of discerning the difference between sex (biology) and gender (psychological and socio-

cultural) 246 put to him only sex was important in the context of marriage. Ginsburg, as afeminist, knew the difference, too;
perhaps her conflation project will one day prove effective in bringing about the legal admittance that gender is as important
as sex. It is only when one is gender-variant, trans, intersex, or transsexual that the lack of correspondence of sex/gender
characteristics of the body and/or body/psyche gives rise to a need for developing alternative language to explain the friction

either within the individual or between the individual and certain social institutions. 24’ The psyches of trans people live in
bodies that carry them out into the social world. For trans people, sex and gender both matter, and the contention that sex is

as socially constructed as *71 gender, 248 and gender isas ‘real,’ ‘natural,” or even ‘God-given' as sex, is beginning to find
comprehension in law.
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One of the first modern legal scholars to write analytically about sexual issuesin the law was U.S. Court of Appeals (Seventh
Circuit) Judge Richard A. Posner. In his book Sex and Reason, 249 pogner J conjectured:

The horror of transvestism--for that is the feeling it inspires in most Americans--is, on the constructionist
view, related to the horror of hermaphroditism and to the persistent strong antipathy to homosexuality,
especially when the (male) homosexual, by either effeminate or “hypermasculine’” mannerisms, appears to
be masguerading as something he is not. The sorting of al persons into male and female and the pairing
of persons by opposite sex are fundamental elements of our construction or mediation of reality, and the
violation of the pattern is felt as unnatural, transgressive. . . . [B]ut there is another possibility. It is that
the shock value of transvestism and of effeminate or hypermasculine male homosexuality is related to our
deep-seated anxiety about disguises. To maneuvre effectively in the world, we need to assume that people
and things have stable identities. The idea that someone might change hisidentity by changing his clothes
violates this assumption. . . . Most Americans do not consider, say, a male transsexual, even following
conversion, to beawoman. Thetranssexual may fool them, asmight afemaleimpersonator or atransvestite.
But if they were apprised of the facts, they would say, thisis not really a woman; this is a man who has

undergone surgical and hormonal therapy to make him look and feel like a woman. 250

Yet, in Posner Js view, “transsexualism does not imply that we can change our sexual identity by changing our clothes’ 251

because the ‘conversion’ requires medical intervention and therefore is not ‘facile impersonation.’ 252 The fact that the effort
is“painful, time-consuming, expensive--and irreversible” mitigates transsexualism somehow, but does not fully redeem it, nor

does it entitle the transsexual body to the status or privileges granted to either a female or a male body. 253 pogner *72 J

referred to the Ulane case (1984) 254 in which a transsexual woman was denied relief in a Title VI (of the Civil Rights Act
of 1964) employment discrimination claim on the reasoning that she was not fired because she was (or had become) awoman,
but “because she had what the airline regarded as a psychiatric disorder. Transsexuals are not a third sex protected by the laws

against sex discrimination.” 255 As mentioned previously, this opinion has been superseded by that in Schroer (2008), 26 in
which ‘change of sex’ qualifies as discrimination against an individual ‘ because of sex’.

B. Categories, Distinctions, and Closure

American legal scholar Richard F. Storrow wrote of the conflict between the existence of transsexual people and “the traditional
judicial emphasis on predictable outcomes’, as complicated by “the Western classical tradition's emphasis on rationalism and
closure” . %%’

The law, ever at the ready with its categories and distinctions, is prepared to recognize only two sexes, male and female, and
rejects and finds jocular abody “in the act of becoming.” Bifurcating sex into the exclusive categories of male and female, the

law rejects recognition of any different sex, of any state of intersex, or of a sexual continuum that would call into question the

legal system'sinsistence on mutually exclusive sexual categories. 258

Asdiscussed at the outset, the grotesque, unbound, disorderly image of the transsexual body isathreat to stability and closurein
the realm of sexuality. Thisis compounded by “the presence of judicial horror at the thought of castration and [the appearance

of] the image of afemale father [[thrust] into social consciousness.” 29 Medical experts have successfully convinced courts
that the medical treatment for transsexualism is the most effective method of relieving the suffering of those gender-variant

people who meet the diagnostic criteria. 280 Nevertheless, despite consensus among medical experts that sex is a continuum
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and therefore more than two manifestations of sex exist, most courts have rejected medical authority on this point when it comes

*73 to including transsexual people as full members of society. It is acceptable to allow an individual to achieve personal,
individual integration, but much more difficult to permit the grotesque to mingle with the orderly social body that the law
attempts to preserve.

Storrow analyzed a series of relevant cases 2%t many of which have been discussed in this article, in light of marriage and

parental rights. He pointed out that by altering the body, particularly by castrating the male (and replicating homosexual
sexuality, in the minds of some judges, at least, through the surgical use, in some cases, of rectal tissue to construct a vagina)
and because of medical science's inability to create a naturally-functioning (‘real’) penis for the transsexual man, transsexual

people are themselves responsible for taking themselves out of the social equation. 262 He postul ated that because of their own
actionstranssexua people deserve whatever outlaw status befalls them, including the negative social consegquences of breaking

sexual taboos that enforce the social order. 283
The courts' stance ultimately poses the larger question of whether the will to transgress sexual boundaries, embodied in the
image of transsexualism, would not be tempting for more peopleif the curtailment of liberty resulting from itsindulgence were

removed. Such an outcome, demanding a fundamental reconceptualization of societal order, may be amajor factor in the law's

lack of compassion for transsexuals. 264

Storrow went on to discuss issues for transsexual people in prison housing, employment discrimination, and name change
cases, three areas outside the scope of this study; however, Storrow's analysis of the issues of the body through these particul ar
problems of transsexualism supports his thesis that judges are selective in their acceptance of medical authority, ridicule and
belittle transsexua people, and are reluctant to grant them legal status in their affirmed sex because they have the “ability to

explode settled social expectations and to destabilize the very social framework within which the law moves.” 265

American law professor Marybeth Herald discussed the cognitive bias?%® that occurs when human bei ngs--including judges--

resist new *74 information that counters long-held beliefs. Not only do we disregard new information that doesn't agree with
our beliefs, we deliberately adopt denia strategies to avoid re-examining our beliefs. She reviewed the major court decisions

that have taken place sincethe narrow, “ ostrich-like approach” 267 of Corbett, “with the exception of prescient court decisionsin

New Jersey 268 and New Zealand, 2% which placed emphasis on both the psychological and social aspects of sex and marriage,

atidal shift in thinking did not occur until more than 30 years after Corbett.” 270

The breakthrough occurred with the European Court of Human Rights decision in Goodwin, 271 \where the court took into

account “at least two themes: (1) evolving knowledge and (2) personal autonomy.” 272 professor Herald stated that “the court
reached this stage by incorporating the data [a more sophisticated understanding of the devel oping science] within aframework

of human rights, rather than trying to force it within the existing binary sex structure.” 273

Ultimately, the Goodwin court found that acknowledging a change of sex “would not be a detriment to the public interest,”

and would be in accord with the principles of the Charter of Fundamental Human Rights, in which “protection is given to the

personal sphere of each individual, including the right to establish details of their identity asindividua human beings.” 274

C. Sex versus Sex Stereotyping
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Herald further reviewed U.S. employment cases, in which the arguments once based on the concept of sex discrimination under
Title VII were reframed as incidents of discrimination because of sex stereotyping. 275

According to Herald, in the area of marriage in the U.S., progress has been less promising because broader principles such as
sex stereotyping or human rights and personal autonomy have not been successfully incorporated into arguments for marriage

and civil standing *75 cases. %’ Thisislikely dueto the*social, biblical, and emotional baggage” 2’’ with which the concept

of marriage is burdened. She concluded that “there is aneed to find away to bypass the automated systems of our mind so we

can actually comprehend the information, unobstructed by categorical barriers.” 278

With respect to the problems faced by Michael Kantaras, we see these observations played out again and again: the burden
placed on Mr. Kantaras to explain and prove his validity asaman met with every form of resistance, and while he did prevail at
trial, hisvictory was rebuffed on appeal with avoidant reasoning. Professor Taylor Flynn explored the “ systematic obliteration

of their personal identity, alegal shredding of self” 279 that trans men and women are likely to face should they venture into

an American court to seek dispute resolution. She wrote:

Y ou can be a husband, afather, and even have male-pattern baldness, yet a court can declare, nonetheless,
that you are female. When a court subordinates these redlities to the orthodoxy of “sex-as-genitaia’, it
enforcesas social and legal paradigm in which trans women and men have no place. . . . Based on their own
experiences, judges may believethey “know” what sex is, just asthey “know” what isbest for children. . . .
the resulting sex-system isincoherent and contrary to our conceptions of individual autonomy. Can the law
make something as central to our notion of selfhood as our sex depend on the vagaries of where we reside?

On anindividual's desire for, or ahility to afford, surgery? On the current state of medical knowl edge’?280

Flynn advocated for the legal recognition of gender identity as the central component in determining legal sex. Laura Grenfell
similarly argued that “ Given that the law operates on the basi s of the notion of astable subject, why can behavior and psychology

not be understood as providing a sufficiently stable base?’ 281 she used feminist critique, notably an analysis of Judith Butler's
post-structuralist feminist thought, 282 as well a review of the pertinent cases, such as Corbett, 283 Rees, 284 Cossey, 285

M.T., 286 Littleton, 22" Gardiner,?®® Otahuhu, 2®° and Re *76 Kevin?® to conclude that *an understandi ng of the fact that
biology and sex are as socially constructed as gender could assist the courtsin taking amore humane approach to the question of
‘What issex?,” leading to more equitable treatment for transsexual people and a“more socialy relevant mode of determining

gender and ‘making’ sex.” 29L | n other words, conceiving of sex asfixed isaso away of ‘sex stereotyping’.

D. Affirming Social Sex

Perhaps the most thorough decision concerning the validity of marriage of atranssexual person is Re Kevin (2001), affirmed by
the Full Court of the Family Court of Australiain February 2003. 2% Anarticle by Australian attorney and former legal scholar
James McConvill and legal scholar Eithne Millsin the International Journal of Law, Policy and the Family293 reviewed the
implications of the Kevin decisions. The three most important findings in Re Kevin were (1) that determination of a person's

physical attributesat birth isnot, and should not, be immutable; 294 (2) that “the words man and woman when used inlegislation
havetheir ordinary contemporary meaning according to Australian usage. That meaning includes post-operative transsexuals as

men and/or women in accordance with their sexual reassignment;” 2% and (3) that the result of “irreversible” surgery that any
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transsexual person has “must be at a stage in which it is no longer possible for one's body to function in its original biological

sex, rather than having the result that one's body has the ability to function in its psychological sex.” 2%

These conclusions of law do not free transsexual people (or anyone, for that matter) from the form of the human body as
classified by sex, but they clearly disconnect gender from genitals, and marriage from sexual functioning. In combination with
Goodwin, I, and Schroer, Re Kevin provides the logical foundation for the most trans-positive *77 decisions of the current
era, in spite of what is now coming to be deemed an inhumane insistence on sterility. Whether these decisions will stand as a
sufficient precedent for the equality and human rights needs of transsexual people around the world remains to be seen.

VII. Permeable Boundaries

O'Brien Jsanalysis of the cases prior to Kantaras reveals the conundrum he and every other judge confronted when presented
with atranssexual party to alega proceeding. In each case, how the judge approaches the first question-- does this individual
have standing as a woman or man under the law to pursue or defend against the allegations presented in the issue at bar?--
telegraphs the outcome well in advance. Even in Corbett, although Ormrod Jwent through what was at the time comprehensive

medical testimony 297 , he simply ignored the evidence that he didn't want to hear. With centuries of cultural prejudice against
gender variance working on the average person's mind, how are judgesto respond to something they've never seen or considered
serioudly before?

Social and judicia analysts and commentators remain troubled by the current state of the law with respect to gender variance.
Professors Sharpe and Herald both have searched the reasoning in existing cases to find and dismiss logical patterns that are
rooted in bias against trans people. Sharpe concentrated on homophobia and the relationship of the heterosexist tendency to
police sexual behavior and gender-normative bodies, finding fault even with decisions that are favorable to transsexual people
because they preserve hetero-normative assumptions underlying acceptable behavior. Herald focused on the more recent courts
ability to incorporate evolving knowledge and the concept of personal autonomy within a framework of human rights that
manages to affirm the lived experience of transsexual people.

Legal scholars Posner and Storrow, writing in the 1990s, considered the concepts of stability and predictability, rationalism and
closure, upon which the law relies, to be concepts antithetical to the transformative characteristics inherent in transsexualism.
Posner writes of the “horror of transvestism”, noting that the medical process renders atranssexual person just that much more
‘rea’ or concrete, but because the condition can be considered a psychiatric disorder, the transsexual individual's credibility
is reduced and their entitlement to legal protection is diminished. Storrow writes of law's capacity to find *78 transsexual
bodiesjocular in an effort to insist on distinct categories of sex; ridicule is another way to diminish the humanity of transsexual

people. In opposition to these prevailing attitudes, Stephen Whittlein the U.K. 2%8 and Phyllis Frye299 aong with Currah and
Minter 3% inthe U.S. separately asserted the transsexual standpoint and began a new trend in legal analysis.

More recently, professor Flynn and legal scholars Case and Grenfell each analyze the legal history in light of the cognitive bias
that our language usage reinforces by both conflating and disaggregating ‘sex’ and ‘gender’. Each of these thinkers advocates
in her own way for the law to recognize that gender is as real as sex, sex as constructed as gender, both terms have distinct
meanings, and if the law could comprehend these meanings we might achieve a better understanding of the complexity of
‘sex’. Visible external genitalia, presumed chromosomal make-up, and presumed reproductive capacity are viewed as primal,
objective, fixed, and ‘true’ only because the external genitaliais the first observable differentiator--or characteristic of social
significance--that people seein an infant. However, to define ‘sex’ asthefixed point of acompassthat alwaystellsusthe ‘truth’
about a person is both archaic and naive.
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In Kantaras, Michadl's attorneys' use of medical expert witnesses focused on establishing the following facts to support their
case that he should be regarded as male for the purposes of marriage:

* That people do not choose their gender identity.
* That it is unethical to keep someone in therapy to change their gender identity.

» That severe gender identity disorder--transsexualism--is positively and effectively treated by sex reassignment according to
established Standards of Care.

» That the most common surgical procedures for Female-to-Male transsexual people are chest reconstruction and total
hysterectomy, and that these are irreversible.

» That the shape of one's genitalia does not determine one's sex, as supported by the fact that medical professionals experienced
in treating this population concur that genital reconstruction is not necessary to render a female-to-male transsexual person
male; further, that it would not be *79 medically ethical to require specific surgical proceduresto recognize male socia status.

* That sexual orientation is not predicated by genital shape, but that it is defined by the sex of the person(s) to whom oneis
attracted.

* That the steps of legally changing one's name and birth certificate are indicative of the medical and socia authenticity of a
transsexual change which the Court should recognize as valid.

* That apenisis not required for ‘male bonding’ or to serve as an adequate male role model for a child, and that children can
accept atranssexual parent if theinformation about the parent's transsexualism is delivered in an age-appropriate and reassuring

way.

This line of evidentiary testimony differs from that in many of the previously examined cases in that there was no attempt
to establish transsexualism as an intersex condition or as otherwise definitively rooted in biology. The existence of a well-
established Standard of Care developed by an interdisciplinary group of medical and psychotherapeutic professionals is a
distinct advantage for Michael Kantaras and other more recent cases such as those in the European Courts over many pre-1995
transsexual litigants who were compelled to prove their sex in court (see table). The fact that the medical experts testified
in person and were available for cross-examination carried considerable weight with O'Brien J, as did Michael's masculine
appearance and bearing. Thisisin contrast to Ormrod Js critique from the bench of the transwoman April Ashley's appearance
in which he noted that the longer he observed her, “[t]he voice, manner, gestures and attitude became increasingly reminiscent

of the accomplished female impersonator.” 301

O'Brien Jconsidered Florida statutory language, which states (in part) that “ Gender-specific language ‘ includes the other gender

and neuter””, 3%% and concl uding that transsexual people are “strictly ‘neuter”’ in that (he assumes) they have been castrated,

O'Brien Jthen noted that Michael is, from a medical standpoint, a neuter male, and observed that other males rendered ‘ neuter’
303
He

through a variety of conditions (e.g., erectile dysfunction, low sperm count, prostate cancer) are permitted to marry.
declared:

*80 Thereisno justification in the law to hold atranssexual to a higher standard than all heterosexualsin
approaching marriage. Gender is only relevant, as male or female, at the time of application for a license
to marry, not at birth. . . . All heterosexuals [of a certain age] are legally qualified to apply for a marriage
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license without having to prove they are capable of producing afamily. . .. Michad . . . is a heterosexual
and heis entitled to be treated at law as a heterosexual male, 304

Hisdiscussion of ‘ neuter males waslikely intended to combat the Christian notion that procreation was the purpose of marriage,
but he did seem to be reaching, since fertility was not an issue in the case, nor isit arequirement for marriage in Florida, nor is
sterility arequirement for affirmationin the‘new’ gender for transsexual people. He might have been trying to devel op statutory
support for his decision, but including this particular point may have actually weakened his position. In fact, his inclusion of
this material in his judgment provided ammunition for Linda's counsel on appeal in their argument against Michael to critique

O'Brien Js decision, calling his linguistic exercise “twisted logic” and “mind games.” 305 English-speaking law provides no

neutral or third category of gender; thereisonly ‘man’ and ‘woman’. In Pv Sand Cornwall County Council, 306 the European

Court of Justice Advocate General clearly stated “ transsexual s certainly do not constitute athird sex” , 307 meani ng they should

not be treated as ‘ other’, but as men or women in conformance with their gender identity. O'Brien Jsinvocation of the ‘ neuter
male’ contradicted his position that Michael should be treated in law as a heterosexual male.

In his conclusion, O'Brien J did not question the origin or possible causes of transsexualism, as Courts have done in many of
the other cases. Instead, he held that medical science has seen fit to recognize the suffering of transsexual people and develop

adiagnosis and treatment to relieve their distress and enable them to move on with their lives. 308 x81 Invoki ng the principle
of “harmony’ borrowed from M.T. v J.T., O'Brien Jignored the “ chromosome barrier” of Corbett, Littleton, and Gardiner, and

decreed that “Michael Kantaras should be considered a member of the male sex for marital purposes.” 309

Fortunately for transsexual peoplein Texas, Littleton has been challenged by Robertson v. Scott. 310 A transsexual man, Scott,
has (in November 2011) preserved the validity of his heterosexual marriage to a woman in the face of her challenge that the

marriage should bevoid because of her husband'stranssexual status. 31 seott wasableto prevail because of legidlative changes
to the Family Code (& 2.005(b)(8)) which added provisions for the recognition of a court order relating to an “applicant's name

change or sex change” as legitimate proof of identity. 312 The legislative change was accomplished in 2009, and withstood an
aggressive chalenge in the spring of 2011 in the form of a bill intended to strike the words “or sex change” from the statute.
That bill failed, but, ironically, it succeeded in affirming that the Texas Legislature had confirmed the right of trans people to
marry an ‘opposite sex’ spouse, effectively nullifying Littleton, but Gardiner still standsin Kansas.

Most case law is undertaken within a contentious setting, with attorneys usually facing extremely busy schedules, and
preoccupied with next cases to attend. Consequently, their arguments may be limited by tactical expediency. Whilst they will
have a sense of a case's implications for their client, they rarely have the luxury of analysing what the case means from an
historical and cultural perspective. The European Court of Human Rights maintained in 2002 that:

In the twenty first century the right of transsexuals to personal development and to physical and moral
security inthefull sense enjoyed by othersin society cannot be regarded asamatter of controversy requiring
the lapse of time to cast clearer light on the issues involved. In short, the unsatisfactory situation in which
post-operative transsexuals live in an intermediate zone as not quite one gender or the other is no longer

sustainable, 313

*82 Clearly, there have been huge social changes since the development of gender reassignment treatments in the 1940s
and 50s. The question now is whether there is any good reason for not agreeing with the view of the ECHR. It is clear that
where transsexual people are afforded recognition, whether as a consequence of legislation or case law, as members of their

Mext



Brachman, Lauren 10/6/2014
For Educational Use Only

“IF | FOLLOW THE RULES, WILL YOU MAKE ME A..., 34 U. La Verne L....

preferred gender (sex) once they commence presenting in that gender in their daily life, the socia stigma attached to gender
variance is reduced considerably, and trans people are able to live safer, more productive lives. Evidence for thisis found in
those places where there has been trans-positive case law: most statesin the U.S., Australia, many of the European Convention
states, Singapore, South Africa, etc., and in the trans-inclusive policies and practices in over four hundred major American

314 over ahundred U.S. cities and counties, and thirteen U.S. states. 815

corporations,
As the European Court has held, considerable social changes have taken place in the last 30 years, and

It must also be recognised that serious interference with private life can arise where the state of domestic law conflicts with an
important aspect of personal identityFalse The stress and alienation arising from a discordance between the position in society
assumed by a post-operative transsexual and the status imposed by law which refuses to recognise the change of gender cannot,
in the Court's view, be regarded as a minor inconvenience arising from a formality. A conflict between social reality and law
arises which places the transsexua in an anomalous position, in which he or she may experience feelings of vulnerability,

humiliation and anxiety. 36

And the Court went on to say:

No concrete or substantial hardship or detriment to the public interest has indeed been demonstrated as
likely to flow from any change to the status of transsexuals . . . society may reasonably be expected to
tolerate a certain inconvenience to enable individuas to live in dignity and worth in accordance with the

sexual identity chosen by them at great personal cost. s

*83 The legal status of trans people is confirmed by promoting and passing legislation, or, where possible, creating
administrative procedures. Asthe experience of the U.K. has shown, creating aclear and unobstructed process of administrative
name and gender change for identity documents, including for immigrants or people who wish to enter the state, does not
cause crisis or socia chaos. Litigators, legislators, and policy advocates should take every opportunity to demonstrate that the
equation ‘sex = chromosomes' is no longer true, and ‘ gender = chromosomes' is even less valid. Reification of these equations
as amatter of law simply can no longer be justified. There is a clear move in many states to eliminate the legislative need for

the category ‘sex’, instead acknowledging the fact that both men and women can commit the same offense and offences. 318

And in medicine, we see from the experts in Kantaras, and other cases, increased recognition that medicine does not have all
the answers about various categories of the body. As Lord Winston, an internationally recognised fertility expert, said in the
House of Lords Debate on the U.K.'s Gender Recognition Bill, we need to be very guarded before defining sex in terms of

chromosomal, genital or any other simple definition. He stated, “It simply is not medically just, and | am sure that it would

produce bad law.” 319

The next stage in law for transsexual people, indeed for al people, must be a move away from the concept of the sexed body
as the definition of the person. Certainly, legal equality between women and men, and the eradication of sex-based barriers to
marriage and other social institutions and benefitswill help in thisregard, but for trans peopletheissueis not that bodies need to
be understood as similar, but they must be recognized as different. This difference must not be made qualitative such that trans
bodies are valued asinferior to non-trans bodies. All bodies must be valued asintrinsically equal. Women and men will mostly
continue to be physically different, and the “human race” will still perpetuate itself primarily through heterosexual procresation,
but there is no logical reason to ground decisions in legal systems on the differences between male and female bodies.

It is also true that after afew years of hormonal treatment, many, if not most, trans bodies will not be visibly trans except in
intimate or *84 medical settings; the privacy and dignity of the body must be preserved for al people, not just those who are
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trans. Models for this approach might be adapted from disability law, though considerable analysis will be necessary to avoid
misappropriating or colonizing disability theory.

What we must not do, as a society, is condone the law's ignorance of trans people's legitimate complaints the way Michael
Kantaras's assertions were ignored by most of the authority figures engaged in his case. The forces in motion throughout his
case joined in a confluence that ultimately could not advance the legal interests of trans people, though not for want of trying
on the part of Michael's legal counsel and O'Brien J. The entropy that engulfed their efforts was weighted in favor of history.
There is still no agreement within the medical profession about the aetiology, or socia (or psychological) utility of the drive
to transition from male to female, or from female to male, and this clearly is still seen as problematic to the law and to social
and governmental policy. It is simply easier to say ‘we don't know’ than it is to apply resources to verify a physical origin of
transsexualism, especially when only a relative few people are affected. Efforts to understand transsexualism as an intersex
condition wax and wane, and our collective knowledge of the human body is not yet deep enough to make such a conclusion
inevitable and acceptable to all concerned. However, not knowing contributes to the ease with which trans people continue to
be marginalized and treated as less than human. Not knowing also allows for religious opinion to be asserted as fact, and for
the mediato exercise itsimagination in search of profits at trans people's expense.

The consequences of ‘not knowing’ can be seen even in the eastern European Community states, yet the European Court of
Human Rights has clearly rejected the use of ‘not knowing’ in order to fail to acknowledge the human rights of transsexual
people, having made it quite clear that:

It remains the case that there are no conclusive findings asto the cause of transsexualism and, in particular,

whether it is wholly psychological or associated with physical differentiation in the brain. . . . It is not

apparent to the Court that the chromosomal element, amongst all the others, must inevitably take on decisive

significance for the purposes of legal attribution of gender identity for transsexuals. 320

*85 Andthat “ The Courtisnot persuaded. . . that the state of medical science or scientific knowledge providesany determining

argument as regards the legal recognition of transsexuals.” 321 |n fact their determination was that [t]he Court is struck by
the fact that nonetheless the gender re-assignment which is lawfully provided is not met with full recognition in law, which
might be regarded as the final and culminating step in the long and difficult process of transformation which the transsexual

has undergone.” 822

On the surface, it does not seem unreasonabl e that judges ask legislatures to provide for the social recognition of trans people.
However, this attitude reveals a pattern of colonialism that unfortunately has shaped the history of English-speaking law,
primarily through classism, racism and sexism. The result is that persons outside the dominant class require overt recognition,
otherwise they do not matter. The law has no mechanism to critique its own culture-bound assumptions about sex and gender.
By querying these subjects only through specific facts in specific cases, law's understanding of sex and gender remains tied
to specific settings, and it has been left to litigators and legislators to find ways to reorganize these facts and use them
constructively. By confronting the lack of human and civil rights that gender-variant people enjoy, “trans litigation holds the

potential to defuse the power of gender as amechanism for discrimination” 323 for everyone. Clearly, it isnot enough to simply
“follow the rules’ and hope to be acknowledged. Acknowledgement must come from the recognition of individual gender
integrity and gender-based equality.

To assist the efforts of litigators and legidators, based on the information gathered through this inquiry, there are eight key
principles that should be addressed in the provision of public policy and applicable law:
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» Medical treatment, surgery, or forced sterilisation must not be required to validate anyone's gender identity
* [dentity documents must reflect the name and gender (sex) that an individual expressesin their daily life

« All people are entitled to express and actualise themsel ves; no person should be limited in the number of timesthey may make
agender change, whether that change applies to clothing, identity documents, or medically assisted change

*86 « All adults are entitled to form intimate rel ationships, to marry, and to found afamily; gender-variant people also must be
able to marry, to remain in existing marriages in the event of gender change, and to retain access to their children should their
marriage be dissolved by either party, taking into account the best interests of the children, with no undue prejudice directed
toward trans people

* All people, including trans people, must be afforded equal opportunities in education, housing, employment, healthcare, and
public accommodations; enabling or protecting legislation must be enacted, and remedies for adverse discrimination must be
readily available

* Accessto health carefor medically necessary treatments must be availableto al people; exclusionsdenying medical treatments
based on transgender or transsexual status must be eliminated from health insurance schemes

* All peopleareentitled to privacy concerning medical history; the history of any person'sgender status change must be respected
and their privacy preserved; the right to disclose a gender change belongsto the individual

» The human rights concerns of gender-variant people must be addressed openly and directly by al relevant institutions and
governmental bodies; these bodies must act to promote equal opportunity and act to condemn discrimination toward gender-
variant people; avoidance, negligence, and transphobia cannot be condoned

The U.K. iswell on the way to achieving the above goal's, with the exception of the marriage laws, which still enforce a hetero-
normative model, and the limitation on gender change to a one-time event. Marriage laws are becoming more liberalised in
many countries, and the U.K. should also take steps to remove these restrictions. There is no reason why people should not be
able to change their lived gender more than once; paper trails would deter criminal misuse of the system, and the preservation
of their integrity could be ensured with an administrative system that did not harass or penalize gender-variant people. In order
to accomplish these goalsin the U.S., however, the following must be done:

» The Federal Employment Non-Discrimination Act must be passed with protections for gender-variant people intact, and other
administrative policies must be adopted throughout governments and other institutions

*87 « Hedlth care systems must be reformed so that all people, including gender-variant people, have access to quality,
medically-necessary care that is delivered respectfully

* Better research and education must be conducted throughout government and legal and medical professional training and
service centersto ensure that gender-variant people arefairly integrated into all aspects of life, and so that prejudice and adverse

discrimination is eliminated

Furthermore, judges, litigators, and legislators must also learn to recognise and disrupt racism, sexism, classism, able-ism,
homophobia and transphobia in themselves and in their courtrooms, arguments, and legislation, statutes and regulations
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Finally, thefundamental principlesof human rights must beexplicitly incorporated into American law so that thelives of gender-
variant people can be accorded the respect, human dignity, and equality they deserve under the law. Along with all Americans,
all other human beings, trans people should be entitled to subjective recognition of their shared experiences, practices, and
conditions. Even if the practice of changing their sex or gender isn't widely shared, trans people are no less human because of it.

Determinism is the rationale for one set of beliefs about humanity; harmony is the rationale for another. 1t isn't following the
rulesthat assures recognition for transsexual people, it's the willingness of others to recognize that neither sex nor gender isthe
whole of a person's destiny, and to recognize transsexual people as real human beings.
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