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Dismantling the Wall:
Bisexuality and the Possibilities of Sexual
Identity Classification Based on Acts

Naomi Mezey¥

1. INTRODUCTION

As rhetorical categories, heterosexualify and homosexuality loom as
large over our political culture as they do over the personal identities of
most Americans, Sexual identity is constructed both privately and publicly,
as much in intimacy as in political battle. Privately, it is difficult to divorce
identity from conduct because both are inextricably part of who we are. In
public discourse, however, identity and conduct are rhetorically segregated.
While something of a fiction, this decoupling has an enormous effect on
how we understand and enforce the categories of heterosexual and homo-
sexual. This article explores how these terms acquire their categorical
potency and exclusivity, as well as how definitions of sexual identity mask
a great variety of sexual practices that do not fit neatly into either category.
Bisexuality is one valuable way of accounting for and articulating the dis-
crepancies between those people who call themselves heterosexual or
homosexual and the sexual acts they actually perform. The categories are
rhetorical (as opposed to real, in the sense of connoting an actual set of
sexual practices) because of a disjuncture between the concepts of homo-
sexual and heterosexual and the sexual acts they claim to signify. These
categories effectively delineate and control the expression of sexual identi-
ties within cultural and political discourse without being able to control or
even account for sexual behavior. The categories are also rhetorical, or
discursive, in the sense that homosexuality and heterosexuality maintain
their bipolarity through the very language that constitutes them, a language
that represents and reproduces mutually exclusive identities within a system
that purporis to account for all possible choices. One irony of the salience
of homosexual and heterosexual as clearly understood identities is that the

Copyright € 1995, Renkerey Women's Law JoumnalL.
1 L.D., Stanford Law School, 1993, Law Clerk for the Hon. Marilyn Hall Patel, United States Dis.
trict Court for the Northern District of Californis, 1995-97. | am extremely gratefisf 10 a number
of peopie for their hely on drafis as wetl as their encouragement and inspiratipn: Matthew Paud,
Kyie Chadwick, Bobbi Bernstein, William Eskridge, and especiafly Janet Halley.
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more discursive power they acquire, the less they are ahle to signify a
coherent set of sexual acts. In other words, the hroader the net heterosexu-
ality casts rhetorically, the more sexual practices not traditionally consid-
ered heterosexual are brought within ifs sweep without the definition of
heterosexual changing,

This explanation of homosexuality and heterosexuality has a number
of implications for hisexuality, which is the focus of this article and the
vehicle hy which I explore the oppositional dynamics of sexual identity
choice. Bisexuality functions as the fulerum of this project for two, admit-
tedly contradictory, purposes. The first is to resurrect hisexuality from the
realm of the rhetorically abused and misunderstood. ! seek to do this hy
showing how often and how easily “bisexual praceices” are ahsorhed into
both heterosexual and homosexual identities, and why those identities either
hide or disfigure bisexuality as an alternative identity. In this sense, the
article is a legitimation project.

The second purpose of this project, however, is to hreak up the catego-
rizations of sexual identity altogether such that the category of hisexuality
would be as inconceivable and as void of descriptive value as heterosexual-
ity and homosexuality are. Bisexuality as a critigue of the hetero/homo
paradigm actually facilitates this more radical analysis, which concludes,
ironically, that bisexuality works no hetter than the other two categories in
accurately describing concrete sexual behavior, and that a new conceptual -
ization of sexual identities, such as one hased on acts, is needed. Neverthe-
fess, hisexuality is useful ag a theoretical tool and, as a theoretical identity,
deserves vindication. | employ it toward both these ends.

Part 11 introduces the mechanisms hy which homosexuality and hetero-
sexuality maintain a monopoly on sexual identity and suggests that bisexu-
ality is the most obvious category this monopoly ohscures. I contend that
the most forceful method of modern homo/hetero predominance is the insis-
tence that distinict sexual practices correspond to each sexual identity.

Part Tl examines studies of sexual practices, in particular those hy
Alfred Kinsey. These studies do two things. First, they provide a factual
hasis for showing that there is at best a tenuous correspondence between
specific sexual acts and the sexual identity of those who engage in the acts.
Second, they offer different ways of conceptualizing sexual identities hased
on the resulting data. All of the research done in this area has shown that
the present system of classification is inadequate to the range of sexual
practices. This section concludes hy speculating about possible classifica-
tory systems that abandon the homorhetero dichotomy altogether.

The remainder of the article examines some of the means employed to
enforce homosexuality and heterosexuality as exclusive identities. Part IV
uses narratives to explore how the homo/hetero monopoly is enforced pri-
vately through an “ethic” of sexual identity and a corresponding hetrayal of
that ethic. I look first at the heterosexual ethic as articulated by Representa-
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tive Wiiliam Dannemeyer and then to the homosexual ethic conveyed in
various bisexual namratives about the lesbian community 1o show how
bisexuality is cast as a traitor to both.

Part V explores how homosexuality and heterosexuality are publicly
enforced, through law and its equivalent. I use outing as an example of a
public method of homosexual identity enforcement. I then turn to the law
itself for evidence of heterosexual identity enforcement. Specifically, 1
examine Bowers v. Hardwick and its progeny as well as the new military
policy on homosexuality. While both outing and the law depend on distin-
guishing sexual identity from sexual practices, ultimately neither can main-
tain the distinction within the current understanding of sexual identity.
Finally, I conclude by taking the strategic uncoupling of acts from identity
literally and asking a number of questions about what a reclassification of
sexual identity might mean politically and pragmatically.

I Bisexuarity: Tas INvisisLE WALL

AL

Before | built a wall 1'd ask to know

What | was walling in or walling out,

And 1o whom I was like to give offense.
Something there is that doesn’t love a wall,

That wants it down.” T could say “Elves” to him,
But it’s not elves exactly, and I'd rather

He said it for himself. I see him there

Bringing a stone grasped firmly by the top

In each hand, like an old-stone savage armmed.

He moves in darkness as it seems to me,

Not of woods only and the shade of trees.

He will not go behind his father’s saying,

And he kkes having thought of it so well

He says again, “Good fences make good neighbors.”

— Robert Frost!

The time has come, ] think, when we must recognize bisexuality as a normal
form of human behavior,

~— Margaret Mead?
There is a vast and vastly unacknowledged wall between heterosexual

and homosexual identities that is vigilantly maintained. Like Frost’s two
farmers who meet each spring to repair the wall that marks the boundary

! Ronert FrosT, Mending Wall, in Tus PoEvy of Ropery Frost Trns CoLigciap Pogms,
ComeLEts avD Unaspcen 33, 34 (Bdward C. Lathern ed., 1979). Fred Klein drew the analogy
between: Frost's poess and the managemens of the Reterothomo dichotomy, Frep Keemy, Tug
Bisexuar Oprion: A Concerr or One-Hunbisn Peronr INTivacy 111 (1978).

Z Margaret Mead, Bisexuality: What's i All Abows?, REDBOOK, Jan, 1975, at 2%, 29,
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between their properties, keeping the wall between them as they move
along it, replacing stones that mysieriously have been dislodged, so those
who walk on either side of the boundary between heterosexuality and
homosexuality tirelessly repair and define their wall. And beneath the
stones are buried the potential identities, desires, pleasures, and fears of
myriad people. Buried each time anew is the potential to question that wall
as Frost does, to ask if it doesn’t arise from a philosophical darkness that is
not natural; “[njot of woods only and the shade of trees,” but bomm of our
own social prejudices. But what and who is walled in and walled out? To
whom is this wall and its placement likely to give offense? The answers to
these questions necessitate going behind our fathers’ saying, “{glood fences
make good neighbors.”

Animating this inquiry is the conviction that the social and rhetorical
categories of heterosexual and homosexunal fail even remotely to approxi-
mate the actual range of human sexual activity, let alone human sexual
desire. In all the practices that lic between and among the polarized identi-
ties of beterosexuality and homosexuality is the potential for an important
reclassification, for new categories that not only capiure the diversity of
sexual activity, but also contest the rigidity and slimness of our present
choices and complicate those choices when they are made. The impor-
tance of such a reclassification is not simply theoretical; sexual practices
have become a salient vehicle for the construction of sexual identities, iden-
tities that in furn motivate hate crimes, housing and employment discrimi-
nation, local and national legislation, judicial decisions, military regulation,
and powerful political coalitions, Law and politics both influence our rules
of sexual classification and are deeply influenced by them.

The dichotomy of heterosexuality and homosexuality bas not always
governed sexual identity® Moreover, different cultures at different times
have not categorized people according to sexual preferences at all.® Fou-
cault dated the birth of the homosexual as a species to the nineteenth cen-

3 While T balieve in the worthiness of this project, 1 am net unaware of the ways in which attemnpt-
ing to disrupt the hetero/homo monopoly on sexuat identification might be seen &s undermining
the fragile and hard-eared political strength of the gay and leshian rights movement. This is not
my intention. [n fact, it s my hope that 2 reconsideration of the ways n which sexual identity is
ciassified would create 2 broader political aliisnce around many of the same issues and render
other issues obsolete. Indeed, while ! eriticize the ways in which the pay and leshian commumity
has participated in the mainenance of a bipolar model of sexuality, it is the hegemony of hetero-
sexuslity that remains the main focus of my critique. It is also pantly heterosexuat hegemony that
has forced gays and lesbians to find solidarity on “their side” of the bipolar model.

4 See, e.g, Eva CaNTARELLA, BISEXUALIFY 14 THE Ancieny Woren 50-51, 193 {Cormac O Cuilie-
andin trans., Yale University Press 1992) (1988) {usserting dhat in anvient Greece and Rome
sexual behavior was not conceptuatized as heterogexuab/homesexual but as active/passive), Davip
M. HarLreriN, ONE HINDRED YEARS OF HOMOBEXUALITY: anD OToer Essavs on Ureex Love
29.33 (1990).

5 See HalPERIN, supre note 4, st 27 (stating that “most pre-modern and non-Western cultuses,
despise an awareness of the range of possible variations in human sexual behavior, refisse to
individuate human beings at the level of sexual preference™).
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tury.® Since then, much important work has heen done to historicize sexual
practices and sexual identity.” The significance of the homosexual “as a
species” ts precisely the emergence of 2 new social identity based on sexual
acts—which themselves were displaced and dominated hy a rhetoric of sex-
ual identification.® Sodomy, the classic forbidden act, was no longer some-
thing one did, but semething one was.
What was new from the tum of the century was the world-mapping by which
every person, just as he or she was necessarily assignable to a male or female
gender, was now considered necessarily assignable as well to a homo- or a
hetero-sexuality, 2 binarized identity that was full of implications, however
confusing, for even the ostensibly Jeast sexual aspects of personal existence.
It wag this new development that left no space in the cnlture exempt from the
potent incoherences of homo/heterosexual definition.”

From the sexual taxonomy inherited from the nineteenth century to the
infamous 1986 Supreme Court decision Bowers v. Hardwick™ to the pres-
ent, the organizational logic of sexual onientation has heen one that claims
to define identity based on conduct. “Homosexuality appeared as one of the
forms of sexuality when it was transposed from the practice of sodomy onto
a kind of interior androgyny, a hermaphrodism of the soul. The sodomite
had been a temporary aherration; the homosexual was now a species.”!!

1t perhaps is not surprising that anal sodomy has become synonymous
with male homosexuality. Sodomy is assumed 1o be exclusively a homo-
sexual act despite the many states that include oral as well as anal sex and
cross-sex contact as well as same-sex contact in their definitions of sod-
omy.'? In fact, Senator Strom Thurmond insists that “[hjeterosexuais don’t

& Micemn Foucauer, Tre Hisrory or Sexuariry Vorunme I A berropuemion 43 {Robert Har
ley trans., Vintage Books 1980) (1978).

7 See, e, Havvenm, supra note 4; George Chauncey, Ir., Chrisrian Brotherhvod or Sexual Per-
version? Homosexual identities and the Construction of Sexual Boundaries in the World War [
Era, in Hmosn From Hisrony: RecLamane TE Gav anp Leseian Pasr 204 (Martin B
Duberman et al. eds., 1959).

8 Tanet Halley does a careful reading of the Foucault passage arguing that Foucault has mostly been
read to mean here that sodomy as & regime of acls was subsumed into homosexuslity as an
identity. Haley argues that the rhetoric of acts did not dissppear but was rather displaced by the
rhetoric of identities. This article further explores Halley's distinction between acts rhetoric and
identity shetoric. Jenet B, Hatley, Reasoning abowt Sodomy: Act and Identity in and after Hard.
wick v. Bowers, 72 Va. L. Rgv. 1721, 1739-40 {1993).

9 Fve K. SEpowick, Eersremoroey ofF THE Cuoser 2 (1990}

478 4.8, 186 {1936} (holding that the criminalization of “homosexuat sodomy™ did not viclate &
constitutional right of privacy).

H Foueaury, supra note 6, ot 43,

12 Many states do not distinguish the gender of the participants in their definitions of sodomy. See
Aza. Conr §§ 13A-6-60(2), 13A.6-65(a)(3) {1994); Amz. Rev. Srar. Ann, §8 13.1411, 13-
1412 (1989); Fua. S1a7. Anw, § 800,02 (West Supp. 1994); foaro Copr §§ 18-6605-06 (1987);
Ea. Rev. STar. Axm. § 14:89 {West 1986);, Mp. Anwn. Cobps art. 27, §§ 553, 554 (1992} Mass,
AnN, Laws ch. 272, § 34 {Law. Co-op, 1992), Micn. Comp. Laws Ann. § 750,158 (1551)
Mrun, Star. Awnn. § 609,293 (West 1987% Miss Cope Anw. § 97-29-59 (1973, N.C. Gen.
Svar. § 14177 (1993) Oxea. Stat. An tit. 21, § 886 {West 1983 & Supp. 1995); RI Gaew,
Laws § 11-30-1 (3981}, S8.C. Copr Axn. § 16-15-120 {Law. Co-op. 1985), Uran Cope ANN.
§ 76-5-403 (1996% Va. Cope Anv. § 182361 (Michie Supp. 1994} see alvo 10 USC, § 925
(1983 (Uniform Code of Milkary Justive).
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practice sodomy.”'® Separating the way we speak of sexual acts and sexual
identities is crucial; if oral sex between a man and a woman is considered
sodomy (which ofien it is), and if avowed beterosexuals engage in same-sex
anal sodomy (which thev do), then surely sexual identities do not corre-
spond to the sexual acts to which they are linked in the popular imagination.
Rather, acts and identities operate distinctly within the discourse of sexual
orientation. This important conceptual separation is what Mary McIntosh
identifies as a homosexual “role,”'* and what Janet Halley means when she
insists on speaking of rhetorics of both acts and identity.'®

The problem with the organizational logic of the last century is that it
depends on 2 highly selective and inventive categorization of behavior, one
that necessitates a willing misreading of the data about sexuzl practices to
make it fit the parameters of the hetero/homo regime. Hence the invisibility
of bisexuality as a category. By refusing to name and acknowledge bisexu-
ality as an identity based on a prevalence of bisexual conduct,’® the para-
digm of mutually exclusive heterosexuality and homosexuality ensures that
bisexuality retains its currency as the formless receptacle of sexual confu-
sion and fear—fear about the spread of AIDS, about sexual voraciousness,
gbout promiscuity, and unarticulated fear of the taboo and degenerate.
Bisexuality serves the function of deviancy so well not because it is thought
10 include some homosexual behavior, but precisely because it challenges
the dual sexual categorization altogether. In doing so, bisexuality implies
that the categories of heterosexual and homosexual have porous borders,
that they are not mutually exclusive, and that they may not have any stable
meaning at all. In this instance, o see and name the wall might be to begin
to dismantie it, '

. AvreasNaTive CLASSIFICATIONS

I 2 bisexual community can form with no need to define itself in relation to
its “opposite,” perhaps there I will have my coming-out place. Until then,

home is not a place, but a process.
w Carel A. Queen'”

The world is not to be divided into sheep and goats. Not ail things are black
nor 21l things white. ¥t is a fundamental of taxonomy that nature rarely deals
with discrete categories. Only the human mind invents categories and tries to

13 Sanarors Loudly Debate Gay Ban, NY. Timas, May 8, 1993, gt AS.

14 Mary Melntosh, The Homosexual Rofe, in Forms or Desira: SExuar ORIENTATION AND THE
Soear Consrrucnionet Conrroversy 25, 29 (Edward Stein ed., 1993} {"For the purpose of
introdusing the term “role’ is to enable vs to handle the fact that behavior in this sphere does pot
match popular beliefs: that sexual behavior patterns cannot be dichotomized in the way that the
social roles of homosexual and heterosexusl can™).

'3 Halley, supra note §, at 1733-42.

16 See infra texe accompanying notes 48-49 and note 128.

17 Carnl A. Queen, The Queer I Me, in B1 Anv Orisr Name: Bisexual PEOPLE Speax Our 17, 21
{Loraine Huichins & Lani Kashumanu eds., 1991).



14 BERKELEY WOMEN'S EAW JOURNAL

force facts into separated pigeon-holes. The lving world is a continuum in
each and every ome of its aspects. The sooner we learn this conceming
humran sexual behavior the sooner we shall reach 2 sound understanding of
the realities of sex.

-— Alfred C. Kinsey'®

It is important {0 examine the data that exists on sexual behavior and to
investigate the models that have been offered as more accurate sketches of
corresponding categories of sexual identity. These models provide a lens
through which to view the discrepancies between sexual practices and the
boundaries of sexual identity.

Despite the criticism that has been launched at the sampling and statis-
tics of the Kinsey studies of male and female sexual behavior,'® Kinsey's
work remains the most comprehensive and widely cited research on sexual-
ity in the United States. Yet more surprising even than the radical findings
of these famous studies is the extent to which Kinsey’s name and work have
earned a place in popular knowledge without the implications of his results
being realized or understood, For example, Kinsey and his associates found
that among males, only 50% were exclusively heterosexual throughout their
adult Hves and 4% were exclusively homosexual; in other words, 46% of
men either engaged in what Kinsey called “heterosexual and homosexual
activities™ or responded erotically to people of both sexes.?® Although most
of Kinsey’s work chronicled genital behavior and orgasm, the category of
homosexual activity included sexual acts that did not result in orgasm and
specific instances of erofic arousal where there was no overt contact”
Even when arousal is not included, the figures are telling. More than a third
(37%) of males had engaged in “at least some overt homosexual experience
to the point of orgasm hetween adolescence and old age”™ Among
women, the figures are lower hut appreciahle. By the age of forty, 28% of
women had responded erotically to other wornen psychologically and 19%
had had overt sexual experiences with other women?® Of those 19%,

18 Avrren O Kinsgy BT AL, Sexuan Besavior me tee Human Mace 639 {1048) [hereinafier
Macrg). It is possibie to imply from the ebove quotation that Kinsey is making an essentishist
point about sexcal orientation, that “natare” does not deal in neat categories but that it does deal
in sexual identities. To the contrary, Kinsey, 2 1axonomist, was very carefui about making such
assumptions. His data showed, in fact, that patterns of sexual behavior often changed over the
cowrse of 2 liferirne, ‘What he did believe w be “basic to the species” was
the capacity of an individual to respond erotically to any sort of stimubus . . . . That
patierss of heterosexuality and patierns of homosexuality represent leamed behavior
which depends, to a considerable degree, upon the mores of the particuiar culture in which
the individuai is raised, {5 & bossibility that must be shoroughly considered befove there
can be any scceptance of the idea that homosexuality is inkerited . . . .

Id. at 650,

12 See, g, Wiiiam G CooHran BY AL, Sramistical Prosrems of yus Kevsey Rarorr (1954),

20 Mavg, supra note 18, st 636

21 jq. at 623.

22 1 650.

23 Arrmzn C. Kansevy Br AL, Sexvar Besavior i3 tug Human Femase 452 {1951) fheretnafter
FEMALE].
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one-half to two-thirds had reached orgasm {(or between 9-13% of all
women).**

More recent sex studies report conflicting figures. For example, the
1993 Janus Report tends to support Kinsey’s data, finding that 22% of men
and 17% of women have bad “homosexual experiences.”?® Of those who
had homosexual experiences, 95% of the men and 94% of the women had a
homosexual experience more than once.?® The much publicized 1994 study
of sexual practices conducted out of the University of Chicago found much
lower figures for same~sex behavior.?” According to the University of Chi-
cago study, just over 9% of men and over 4% of women had some sexual
experience with someone of the same gender*®

Despite the recent disagreements over Kinsey’s figures, it is significant
that both studies agree that self-reported sexual identity often does not cor-
relate with sexual behavior? In fact, the University of Chicago study
charted the overlap of same-sex desire, behavior, and identity and found
that of those who reported either same-sex desire or behavior or both, only
25% of men and 16% of women identified as either homosexual or bisex-

24 i at 454. While the incidence of orgasm in women during & sexual experience with another
woman was Jow compared (o the percentage of et who achieved orgasm with another man, it
was quite high compared to the percentage of women who experionced orgasm during sex with
men or sought sexual satisfaction in other ways. In fact, the comparison caused Kinsey to note
that "fhjomosexual contacts are highly effective for bringing the female to orgasm . . . . In spite
of their relatively low mcidence, they account] } for an appreciable proportion of the total number
of argasms of the entire sample of svamarried females.”” . at 4537, Elsewhere Kinsey remarked,
dernonstrating his own absession with orgasm as much as the effectiveness of “hormosexual sex”
for woamen, that it is evident that the females who were having homosexual experience were
reaching orgasm more frequently than those whe wete depending on other types of sexusi activity
for their outlet.” Jd. at 461.

25 Samues 8. Janus & Cynrsna L. Janus, Tre Janus Rerort on Sexvar. Beravior 69 (1993).

26 L at 70

27 Epwanrp O, LAUMANK &1 AL, THE SorsaL ORGANIZATION OF SaxXuALiey! BEXUAL PRACTICES ™
THE UNTTED States 283-320 (1994). The study also severely eriticizes the sampling methods of
the Janus Beport. 1d. at 45-46. However, the University of Chicago study used face-to-face
interviews which are believed to skew respomses on the most sensitive questions. See eg., Ali-
son Basg, Sex im the "90s: A4 New Look, Boston Grosg, Oct. 7, 1994, at Af; Philip Elmer-
Dawitt, Now for the Truth Abour Americans and Sex, ez, Oct, 17, 1994, at 70. In addition, the
Chicago study has been criticized for its sampling technique and its questions. See, e.g., Paul
Robinsen, The Way We Dy the Things We Do, N.Y. Times, Oct. 30, 1994, § ¥ (Magaxine}, at 3.

28 LAUMANN ET AL, supra 27, ot 20495, By their own admission, the authors betieve the figures
are probably low. "The estimates derived from survey data on sociafly stigmatized sexual behav-
tors and feelings, whether they be masturbation, homosexus| relations, anal sex, or extramarital
affairs, are no doubt lower-bound estimates,” £ at 284.

20

The difficulty of extrapolating from daw on homosexus| acts to an estimate of the
size of the homosexuai populstion arises from the fact that many persons &r¢ disexualg
they have sex with partuers of both sexes, As we have noticed in other areas of sexual
involvemrment, there is often a looseness of labeling relative to any particular sex aotiviry,
Ire our interviews, we found that, aithough there were respondents who identified them-
selves as heterosexual and reported having homosexusl relations, thete were also a
number of respondents who identified themselves as homosexuals and reported that they
have heterosexual relations as weil.

Janus & Janus, supra note 25, at 70
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GRAPH |

HETEROSEXUAL
HOMOSEXUAL

KL 1 2 3 4 5 6
RATINGS

ual.®® Thus, the importance Hes less in the numbers themselves, and more
in their relationship to each other and the conceptualization of sexual cate-
gories that relationship implies. In this respect, Kinsey's work remains vital
and his conceptualization of sexual identity enduring.

Kinsey created a heterosexual-homosexual rating scale of seven cate-
gories that he felt accurately represented the possibilities of sexual identifi-
cation based on both psychological reactions and overt behavior.®! The
scale represents what Kinsey called the “heterosexual-homosexual bal-
ance,” an indication of the combination of heterosexual and homosexual
aspects of a person’s history, “rather than the intensity of his or her
psychosexual reactions or the absolute amount of his or her overi experi-
ence.™? Within the Kinsey scheme someone who is exclusively heterosex-
ual would have a O rating, and someone exclusively homosexual would
have a rating of 6°° Those who are predominantly heterosexual with only
an incidental history of homosexual experiences or predominantly homo-
sexual and only incidentally heterosexual are 1 and 5 respectively. Some-
one predominantly heterosexual with a distinct homosexual history is rated
as 2, while someone predominantly homosexual with distinct heterosexual
experiences is rated as 4. A 3 is someone “equally heterosexual and homo-
sexual™ There ig also an X rating, which Kinsey applied to people who
did not respond erotically to either sex. Alhough generally unremarked,

30 LAUMANN BT AL, supra node 27, at 301, Tven ruling out desire, there is a subslantial discrepancy
benwoen the rumber of people who engage in same-sex behavior and the number who identify as
komosexuat o bisexual, I

3} Pemars, supra note 23, at 470, A fuller description of each category appears in Mars, suprz note
18, at 639-41.

#2 Frmak, sugra note 23, at 470,

33 14, his interesting that some of Kinsey's ratings came to be synonymous with the identities he
Was aliempring 1o complicate. Hence, it is considered & staternent of gay pride o call oneself a
“Kinsey 6."

3 1
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the figures for this category are not negligible: they included 14-19% of
unmarried women between the ages of twenty and thirty-five.®
While Kinsey understood that his results radically disrupted the stabil-
ity of the hetero/homo categories, and he attempted to chart a more accurate
register of identities, he was conceptually unable to escape the binary view
of sexuality that his results discredited. To his credit, he did grasp the
homophobia at work in the asymmetrical assumptions people make about
how homosexual behavior in particular constitutes identity. More signifi-
cantly, he understood the political and social consequences of his own
refinements to the system of classification.
The group that is identified in the public mind as heterosexual is the group
which, as far as public knowledge goes, has never had any homosexual expe-
rience. But the group that is commonly ideatified as homosexual includes
not ondy those who are known or believed to be exclusively homosexual, but
also those who are kaown to have had any homosexual experience at all,
Legal penalties, public disapproval, and ostracism are hkely to be leveled
against a person who has had limited homosexual experience as quickly as
they are leveled against those who have had exclusive experience. It would
be as reasonable to rate alt individuals heterosexnal if they have any hetero-
sexual experience, and irrespective of the amount of homosexual experience
which they may be having.*®
Despite his laudable goals and the contimuing value of the data he
amassed, Kinsey arranged his categorical constellation in a way that helped
to reify the very categories he sought so vigorously to deconstruct, In the
Kinsey unjverse, sexual identity remains a zero-sum game, in which hetero-
sexuality and homosexuality stand in opposition to each other, 50 that the
more homosexual someone is, the less heterosexual the same person can be.
Kinsey exposed the wall between the two identities and found that it con-
tained a great variety of what might be called bisexual behavior and fantasy.
‘There remained, however, a great many people who still had no place to
call home in the undefinable space of the “continuam”™ because Kinsey’s
conceptualization of his results obscured the more radical implications of
his data. In retaining the given framework, Kinsey preserved one of ifs
most pernicious aspects, the notion that a “pure” sexual identity exists at
either end of the spectrum. This framework allows one to refreat to one
side of the wall with a ready-made label, to continue to call oneself, if
perhaps with more pride than honesty, a “Kinsey 0.7%7

35 I oat 472, 499,

36 jd at 469,

37 § doa't for an instant want o nsinuate that it is as “easy™ to identify eneself homosexual 2s
heterosexual, #i leasgt in the sense of being paindess or without tremendous costs. By pairing
home and hetero as often and as “easily” as [ do, | menn v emphasize only that each eccupies a
digtinetive and acknowledged discursive territory and that esch claims a rather fuid boundary.,
My mair concern in this articlp is with how those boundaries are drawn, where people who don’t
qualify as either based ot their bebavior find themsetves, and what political and epistemnoelogical
options they might have.
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Kinsey’s findings inspired a number of sexual orientation studies that
have attempted to correct some of his conceptual imitations, although none
has replicated the breadth of his sample. These alternative models demon-
strate, in both thewr improvements and shortcomings, the challenges in and
necessity of reconceptualizing sexual identity.

Michael D). Storms studied the correlation between sexual orientation
and two different characteristics: the degree of a person’s masculinity and
femininity and the nature of that person’s erotic fantasies.’® Storms found
that gender attributes had little relation to sexual orientation hut that there
was a high correlation between sexual identity and erotic fantasy. In fact,
he found that self-identified bisexuals had as many homosexual fantasies as
gays and lesbians and as many heterosexual fantasies as heterosexuals.”
Storms® measurements were not nominal, however; thus, it is nor safe to
assume from Storms’ findings that hisexuals spent fwice as much time
fantasizing; this would he an unfortunate and stereotypical conclusion.
Rather, the implication is that hisexuals are neither less “homosexual” than
homosexuals nor less “heterosexual” than heterosexuals.

Storms graphed the results of his study orthogonally to avoid the one-
dimensionality of the Kinsey scale. His taxonomy employed perpendicular
vectors to chart not only a range of homoerotic and heteroerotic fantasy that
varied independently of each other in one person, hut also the degree of
sexual fantasizing generally for that person. In other words, the calibration
of eroticism encompassed the extent to which one might he considered sex-
ual at all, allowing for an asexual orientation, a sophisticated version of
Kinsey’s X rating.

Storms’ major conceptual contnbution was to depart from Kinsey’s
“continuum” model. He therehy avoided making the degree of homoerotic
fantasizing inversely proportionate fo one's heteroerotic fantasizing.
Homosexuality and heterosexuality were no longer bipolar and could vary
independently. Nevertheless, hy clinging to a model that viewed sexual
identity as defined by degrees of homoerotic or hetercerotic behavior,
Storms reinscribed the wall as a series of smailer walls; within four catego-
ries instead of the previous two there remained the same fremendous varia-
tion of sexual desire and behavior that could not be plotied as hetero/homo
and which made the bipolar model inadequate. Storms’ model failed even

There have been a aumber of recent and inteltigent analyses of the Kinsey scale from a
variety of perspectives. Sew, eg, John P. De Ceccn, Ser and More Sex: 4 Critigue of the Kinsey
Conception af Human Sexuality, in HovosexuaniTy/HeTEROSEXUALITY CONCEFTS OF SEXUAL
OpsesrraTion 367, 376 (David P. McWhirter et al. eds., 1990) (suggesting that Kinsey's dats were
overshadowed by the emergence of “the gay identity” and the movement that it was a part of);
Mcintesh, supra note 14, st 36-42; Amands Udis-Kessler, Appendix: Notes on the Kinvey Scale
and Chiver Measures of Seavafity, in Cuossr To Home Bissxvairry & Fessisw 311 (Elizabeth
R. Weise ed., 1992).

38 Michael I. Siorms, Theories of Sexual Qrientation, 38 ], Personaury & Soc. Paycsoi. 783
{18801
I Id a1 788,
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to account for the amount of variation found in the Kinsey data: a person
who had a moderate amount of heteroerotic fantasizing and a smaller
amount of homoerotic fantasizing would, in the Storms diagram, fall
unproblematically into the category of heterosexuals.

Fritz Klein set out to account for more than just sexual behavior and
fantasy in determining sexual identity.*! In his study Klein used self-identi-
fied homosexuals, heterosexuals, and bisexuals. He found that sexual ort-
entation was not fixed, but changed over time.

AH three of the self.identified groups became significantly more homosexu-
ally oriented over éme . . .. There was 2 significant trend in the dirsction of
the bisexual norm with heterosextals moving toward a more homosexual ori-
entation over their lifetimes, and homosexuals moving away from a homo-
sexual orientation. One might assurne that these changes over a person’s
{ifespan would hold true for bisexuals ard homosexnals only. In this study,
however, heterosexuals also changed.*?

Klein used Kinsey’s numerical scale to assess the degrees of hetero-
sexuality and homosexuality in his sample along a much broader range of

A6 o, a1 T84,

41 Fritz Klein ot al., Sexval Crientation: A Multi-Variable Dynamic Process, 11 1. HomosexuaLmy,
Nos. 172, 1983, at 35, 39,

42 1d at 45, b should be noted, however, that Klein's sample consisted of 384 seifselocted readers
of Forum Magazine, a soft-care porn publication. Of the 384, 128 ideniified themselves as heter-
psexual, 172 as bisexual and 62 as homosexual. Fd at 38-40. While the sumpling itself does not
discredit the resulrs, it may have consisted of more than Hs share of the sexually sdventuresome.
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human feeling and behavior. He applied a Kinsey rating to the sexual vari-
ables of attraction, fantasy, behavior, emotional preference, social prefer-
ence, lifestyle, and self-identification. In doing so, be could account for
more of the discrepancies that researchers were finding between sexual acts
and self-designated identities.

Most significantly, Klein’s model allowed him to chart fime. Each
variable was measared in the past, in tbe present, and as an ideal. For
example, a person could say tbat in terms of social preference they had been
a Kinsey 1, preferring to socialize almost exclusively with beterosexuals;
that at present they were a 2, but ideally they would be a 4, socializing
mostly with homosexuals but more than incidentaily with heterosexuals.
This dynamic element prompted Klein to consider sexual orientation as a
process that could change over time,

Given that homosexuality, and bisexuality especially, are already prob-
lematic sexual identifiers, the effect of Kiein’s results was to subsiantially
problematize heterosexuality as a stable category. This erosion of hetero-
sexuality’s domain is the most important contribution of a reconceptualiza-
tion of the sexual orientation models: it affords a clearer analysis of the
discrepancies between the sexual acts that heterosexuals engage in and the
ways in which the boundaries of the heterosexual identity are drawn to dis-
guise those discrepancies.®® This disguising happens through the explicit
use of the category of homosexuality and often with tbe direct help of the
gay and lesbian communities.

The deficiencies of Storms’ model and the temporal movement of
Klein's mode! suggest that bisexuality, as it has been used, is a largely
incoherent category. Because everyone would benefit from a better under-
standing of bisexuality, this article begins to provide one. The bisexuality
that could aid a recategorization of sexual identity, however, may not be
one that is familiar. it may not be “one” at ali, but many.

More sophisticated theories of bisexuality which acknowledge the
range of possibilities within bisexuality have begun to emerge and have
interesting implications for heterosexuality and homosexuality as well.
Gary Zinik, for instance, identifies three types of bisexuality. “Simultane-
ous bisexuality” describes sex with a man and a woman at the same time,
“concurrent bisexuality” entails sex with men and women separately but
during the same time period in one’s life, and “seriaf bisexuality” denotes
alternating monogamous relationskips with men and women over the course
of a lifetime.*®

4% Japet Lever ¢t ., Behavior Parterns and Sexual Meniity of Bisexnal Males, 29 J, Sex Res, 141
{1992).

4 See infra noles 67-70 and accompanying text,

45 Gary Zinik, Mentity Conflict or Adaptive Flexibility? Bisexuality Reconsidered, 1} 1. Homosex.
uaLITY, Nos. §/2, 1985, at 7, 8-9. | think serial hisexuaiity is an unfortunsie choice of words,
connoting as it does serial kitlers, serial rapists, ete. Juy P. Paul has refested to this same behavior
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In a still more complex scale of sexuality, Braden Robert Berkey has
identified six categories of bisexuality.*® These categories demonsirate a
compromise between a model like Zinik’s and the Kinsey scale:

(a) Homosexual orientation prior to exclusive heterosexual orientation; (b)
heterosexual orientation pricr to exclusive homosexual orientation; (¢) pre-
dominant homosexual orientation {frequent homosexual desires and/or sexual
contacts) with infrequent heterosexual desires and/or sexual contacts; (d) pre-
domipant heterosexual orfeniation . . . with infrequent homosexual desires
and/or sexual contacts; (¢} equal orientation toward members of both sexes,
where desires for, and/or sexual contacts with memhers of both sexes ocour
on a fairly regular basis {concurrent bisexual); and () equal orientation
toward members of both sexes, where exclusive homosexual ortentation is
followed by exclusive heterosexual orientation (or vice versa), on an on-
going basis (sequential bisexual).¥’

This scale also fails to exhaust the possibilities. For example, the scale
excludes a sequential bisexual who made a monogamous lifetime commit-
ment, but whose fantasy life continued to invelve both men and women.
The possibilities are not only endless along the axes of time and combina-
tions of partners, but along countless other axes of acts, irnagination, and
preference,

These studies of sexual practice show how hisexuality may facilitate
the discursive separation of acts and identity. The tremendous range of
behavior that could conceivebly be categorized as bisexual necessarnly
makes the category itsclf mostly theoretical, because bisexuality rarely, if
ever, describes concrete behavior, it exposes the logical problem of moving
100 eastly between rhetorics of act and identity, What, for instance, would
bisexual sex as an act look Like? It may be so difficult to conceive precisely
because cur understanding of acts follows from our knowledge of identity
rather than the otber way arcund. If a bisexual man and bisexual woman
bave sex in classic missionary position for the purposes of procreation, is
that bisexual sex? If a heterosexual couple engages in anal sex is it still a
heterosexual act?*® If a bisexual woman bas sex with a straight man is it
bisexual sex for ber and heterosexual sex for him? And the classic gues-
tion: if a gay man and a lesbian have intercourse, is the intercourse homo-
sexual, beterosexual, or something else altogether?*®

as “sequensini bisexuality,” & vast improvement. Jay P, Paui, The Bisexual Identity: An ldea
Without Social Recognition, 9 J. Homosaxuasrre, Nos. 273, 1084, at 45, 56.

46 Braden R. Berkey et al., The Multidimensional Scale of Sexuality, 19 §. HoMOSEXUALTTY, No. 4,
199G, at 67, 70, Again, the composition and size of this sample may male the results of the stdy
less usefi] than the actual conceptualization. The subjects were found by contacting bisexual and
homosexual organizations; this may sccount for the fact that they found no one idemifying ag
asexual and no one who was “past homosexuai, currently heterosexual,” which is a highly prob-
lematic description in the first place. /. at 77.

47 Id

48 Seg infra text acoompanying notes 5860,

98 Put Califia, Gay Men, Lesbians and Sex: Doing It Together, Avvocarye, Faly 7, 1983, ac 24, 25-
27 (arguing thai sex berween gay men end fosbians is gay sex).
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Consider further the possible disruptions to our sexual paradigm if we
were to adopt sometbing like Sedgwick’s speculative identity classification
based on differences other than gender of the partner or posture of the act.
For example,

+ Sexuality makes up a large share of the selfuperceived identity of some

people, a small share of others’. . . .

» Many people have their richest mental/emotional involvement with sexual

acts that they don’t do, or even don’t wans to do.

+ For some people it is important that sex be embedded in contexts resonant

with meaning, narrative, and conneciedness with other aspects of their life;

for other people, it is important that they not be; to others it doesn’t ocour that

they might be, . .,

+ Some people like spontaneous sexual scenes, others like highly scripted

ones, others like spontaneous-scunding ones that are nometheless totally

predictable,>

These possibilities are not, per se, inaccurate descriptions of “sexual

preference,” The idea of basing sexual identity on a preference for a certain
activity rather than a certain gender ¢lucidates the utter contingency of our
ruling taxonomy and the paucity of available descriptions of sexual orienta-
tion.®? These variations also open up new possibilities for understanding
the relationship between sexual acts and identities, a relationship that is the
critical nexus of identity proscription and enforcement, as evidenced in
Hardwick and more recently in the government’s policy regarding “homo-
sexuals” and “homosexual conduct” in the military,**

IV. LoavarTy AND BETRAYAL AS PRIVATE ENFORCEMENT

It is a fact of international law that during wartime spies, when captured, are
shot. An even worse fate is in store for & citizen, man or woman, convicted

50 Spnwick, supra note ', at 28,
5t Nevertheless, John Boswel] argues cogently for the Hmited utility of the categories heterosexual
and homosexual:

§t can weli be argued that the homosexual/heterosexual dichotomy is not 2 real one,
and this would have been the response of most ancient swhorities, At best these catego-
ties group togethes according to one arbitrarily chosen aspect of sexual sctions—the gen-
ders of the pasties involved—varieties of sexua! behavior which may be more dissimitar
than similar. . . . Moreover, it is not <lear that in most humans i is the gendet of the other
parsy which makes the sexusl act desimble or not: many people are apparently more
aroused by the acts themselves (penetration, oral stimulation, ete.) than by the persons
involved, and some people respond only te blonds or w© people with blue eyes. Such
ohjections are cogent but serve only to demnonsimate the inevitable weskness of taxonomic
grrangement of human behavior: the homosexualheterosexusl dichotomy is crude mnd
imprecise and often ohscures more than it ¢larifies; but it does nonetheless correspond to
types of actions and feelings which can be distinguished by this criterion, and the fact that
they could also be armmged in different ways does not undermine the Himited validity of
the division.

lome Boswiry, Crisrantry, Social ToLERANCE, anvn Howmosexuarrry 42 2.3 {1980). How
ever, the problem is less that sexuel identities are arranged in this way snd more that they are
simply not true to their own arrangment.

52 For an extensive analysis of the relationship between the discarsive categories of acts and identi-
tigs i Hordwick, see Halley, supra note 8, at 174170, see alvo infre part V.B.I.
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of treason. They are held up to public scom, the quality of which is particu-
larkty vicious, and then they are often killed. Loyalty to “one’s own” is held
feudally dear by the human race north, south, east, and west. We simply do
not condone spying or treason. They are acts so abhorrent that we are
shocked by their existence, and often feel no guilt in crasing the spy, the
wraitor, so that no living trace remains.

— Fred Klein®?

My lover was liberal. “You're not bisexual,” she’d assure me, “you're just a
leshian who sometimes sleeps with men.” The rest of our community, I
knew, wouid not be so understanding . . . .

e Carol A, Queen®®

As the studies on sexual practices and identity demonstrate, sexual
practices demand new models of sexual identity categorization. The greater
challenge is making room in social and political discourse for these models
when the rhetorical power of heterosexuality and homosexuality are so vig-
orously maintained through both private and public enforcement of an cthic
of sexual identity. This enforcement takes many forms. First I will
examine an articulation of the heterosexual ethic and then an example of the
homosexual ethic to understand how the simplest hetero/homo binarism is
enforced privately—-not through law, hut through the give and take of
speech and friendship, angry debates, and notions of loyalty to and betrayal
of particular scxual identities and communities,

The rhetorical boundaries that mark permissihle heterosexual acts are
easier to identify than homosexual boundaries because there is rarely polit-
ical or personal danger (and generally political clout) in articulating them.
Yet the acts themselves are rarely enunciated. Instead, they are typically
implied hy the heated enumeration of komosexual acts. Shaping beterosex-
ual identity through the condemnation of homosexual acts is strategic—it
makes the admission or articulation of those acts contiguous with homosex-
ual identity.” An wnarticulated homosexual act, however, does not auto-
matically banish one from heterosexual identity. The identifiahility of the
act is essential; an unidentified act does not disteb the rhetorical bounda-
ries of heterosexual identity and thus contrihutes to the discrepancy that
exists between the houndaries of heterosexual acts and identity. This
method of negative definition is used strategically to delineate what consti-
futes a betrayal of the heferosexual ethic.

One of the most candid examples of heterosexual identity configured
through the enumeration of homosexual acts is a speech given on the floor
of the House of Representatives hy Representative William Dannemeyer.*®

33 KLEwN, sepre note 1, at 5.

34 Queen, supra note 17, at 19,

55 This is the inverse of the military policy, which makes articulation of homosexuat or bisexal
identity contipuous with homosexual acts.

58 135 Cong., Ree. H3511 (1989) {statement of Rep. Dannemeyer).
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While it clearly is a public announcement by a public official, the sentiment
and methods are characteristic of private venting. The language is represen-
tative of a variety of private homophobic tirades. Ostensibly the speech
was a crusade against the “militant homosexual” who is frying to persuade
the American public that homosexuality is simply another lifestyle choice.
For Representative Dannemeyer, the betrayal of what he calls the “hetero-
sexual ethic” is grounded in a deviancy of sexual acts, acts he agsumes to be
synonymous with homosexuality, “They are actually asking Americans to
believe that a man can be a homosexual without ever committing sodomy
or any other intimate physical act with the same sex.”” You can tell the
nromosexuals by what they do, claims Representative Dannemeyer. He then
goes on to articulate what these acts are in a section entitied “What Homo-
sexuals Do.” '
Militant homosexuals do not want you to know of the behavior that defines
their existence. They do not want you to know that the average homosexual
has hemosexual sex two to threc times per week, . . . And that the average
homosexual’s favorite activities include: Receiving oral sodomy, that is put-
ting one man’s penis in another man’s mouth; performing anal penetration;
and participating in mutual oral sodomy. Other activities peculiar to homo-
sexuality include: Rimming, . . . golden showers, . . . fisting, . . . and using
what are euphemistically termed “toys.””®

Representative Dannemeyer rather artfully marks the boundary of his
heterosexual property by repairing the wall that has been damaged by the
gay rights movement specifically and secular American culture generaily.
He wants to be very clear about what is “peculiar to homosexuality,” such
as oral sex two or three times a week, in order to define what is not hetero-
sexual and to mark the point at which tbat identity is transgressed. What is
peculiar to homosexuality in the prevailing sexual paradigm, and even in
the Kinsey continuum, is by definition not heterosexual. More important
still for maintaining the flexibility and power of heterosexual identity is the
insistence that all that is nof homosexual is heterosexusl. Thus, naming the
constitutive elements of one is the same as defining tbe other, as well as
claiming for that other everything not named. If Kinsey is right, many peo-
ple whose practices inciude those of Representative Dannemeyer’s “mili-
tant homosexual” locate themselves within the broad sweep of heterosexual
identity.

Altbough Representative Dannemeyer speaks exclusively of hetero-
sexuality and homosexuality, his language is essential to understanding the
betrayal associated specifically with bisexuality. While his spesch is most
explicitly about homosexuality, implicitly it is more concerned with defin-
ing heterosexuality and drawing its boundaries to include all that is not
homosexual. This project of boundary definition is only possible, in fact

37 i
58 f4. (emphesis added) {citation omitted).
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the betero/homo paradigm is only possible, if there are only two discreet
and identifiable categories. Hence, the real fear and motivation bebind the
speech is bisexuality, because bisexuality would render his project impossi-
ble by destabilizing tbe categories on which it depends. Representative
Dannetmeyer wants it to be clear when one has become a traitor by joining
the rarks of bomosexuals, for be and others regard such {raitors with noth-
ing less than paranoia.

This paranoia is reserved not for bomosexuals generally, but rather for
those in a position to change the debate about sexuality from a war between
two enemies to one of choice among countless and equal options. Repre-
semtative Dannemeyer is pointedly concerned about infiltration of the dis-
course. He demonstrates a wartime mentality accustomed to propaganda
and spies when he talks about “a legion of homosexual bureaucrats,” about
a “motherlode of homosexual psycbiatrists,” of academia as an “endiess
breeding ground for homosexual apologists,” of the media’s ability to
“sprout a homosexual or two,” and about the “conclaves of both political
parties, especially the Democratic Party” All these land mines of homo-
sexual sympathizers are positioned to change the terms of the discourse into
one of lifestyles and difference rather than deviancy and betrayal. Repre-
sentative Dannemeyer finds in this change the possibility of pure defeat; it
must remain a matter of right and wrong, of health and sickness, of hetero-
sexual and homosexual. “We have tried to ignore the phenomenon in bopes
that it will go away. It won’t. We must either defeat militant homo-
sexuality or it will defeat us. They bave made it clear: we have no third
choice® This language is significant indeed in a war being waged over
what the terms of the debate will be, Representative Dannemeyer makes
clear that tbere can be no third choice; in a discourse of lifestyles and differ-
ence there may be endless and endlessly disastrous choices, but in a dis-
course of militant hetero- and homosexuality the divisions are clear; one
knows who the enemy is and hence one knows oneself. The enemy is any-
thing which threatens the stark terms of tbe debate and insists on more
choices; the real enemy of the heterosexual etbic is bisexuality.

Bisexuality is behind an explicit fear of physical invasion as much as it
is behind the fear of discursive invasion. The language of militancy and
paranoia is not limited to the threat of homosexual influence on the dis-
course of identity, but includes a greater fear of physical infiltration of
homosexual acts (and the “fith” associated with those acts) into beterosex-
ual ranks. Bisexuality need not be named to imagine who the infiltrators
will be. “Homosexuals are among the most unhealtby of demographic
groups. Historically, their bowels have been full of the bulk of enteric dis-
eases in America. Sypbilis, gonorrbea, and hepatitus [sic] B bave been the
mainstays of their viral menu. And, of course, AIDS has saturated and

59 fd. at H3513.
¢ id at H3514 (emphasis added).
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nearly decimated their ranks.”® Although Representative Dannemeyer
undoubtedly is sincere in his characterization of homosexuals, he misnames
the real objects of his paranoia. They are not the homosexuals but the
bisexuals who must be acknowledged if the rhetoric of identity were to
change and who are, 10 the rhetoric of acts, the only ones who could come
back as traitors to infect the heterosexuals,

These physical fears of health and contagion based on acts are not
independent of the rhetorical war over identity classification. As Mary
Douglas posits, dirt is no different from disorder, and our notions of pollu-
tion and hygiene are products of symbolic systems.

Where there is dirt there is system. Dirt is the by-product of a systematic
ordering and classification of matter, ip so far as ordering involves rejecting
inappropriate elements. This idea of dirt takes us straight into the field of
symbolism and promises a link-up with more obvicusly symbolic systems of
purity. . . . In short, our pollution behaviour is the reaction which condemns
any object or idea likely to confuse or contradict cherished classifications.®?

1t is not surprising that condemnation by the many who subscribe to
the rigid boundary lines of the heterosexual ethic has driven many bisexuals
¢ither into the closet or into gay and leshian communities, places that have
been a profound comfort for some, and another closet for others. Perhaps it
is not surprising that there also exists, in various forms, a homosexual ethic,
a set of rules about the boundary lines of authentic gay identity. It is pre-
cisely this ethic that Representative Dannemeyer wanis to maintain within
the discourse: it is the perfect enemy—heterosexuality’s rhetorical oppo-
site—-a world like his, with no ambiguity.

The homosexual ethic is explored in a number of recently anthologized
bisexual narratives.®® These anthologies are the first to assembile the voices
and experiences of hisexuals in any sustained and respectful way, The texts
attest to a common sense of homelessness among the writers as they face
rejection from hoth straight and gay friends, as weil as from communities to
which they once belonged. These writers also descrihe a new kind of
closet. In one anthology, appropriately titled Closer (o Home: Bisexuality
arnd Feminism, one woman writes, “As a bisexual feminist, I am also
drifting. Prifting between communities-—lesbian and straight—mneither of
which is really home.”% Most of the examples of rejection these writers
recount are by a homosexual community, usuaily lesbian. There are at least
two reasons rejection has come principally from lesbians. First, many of
the hisexual women writers previously identified as lesbians, were involved

6% If. at H3513.

52 Mary Dovcras, Punty axn Dancer: An ANapvsis of Conceers oF PoLLution anp Taeoo
35.36 (1966).

63 See, for exarmple, the works collected in Br Any Oraer Namp: Brsexuat. Peorir Seeax Out,
supre note 17, and Croser o Home: BisexuanTy & Femnuss, supra noe 37,

64 Elizabeth McKeon, To Be Bisexual and Underclass, in Cioses to Home: Bisgxuavmry & Fewmr.
Niss, supro nele 37, at 27, 27,
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for years in the lesbian community and thus felt their greatest sense of
rejection from that quarter.®® Second, as bisexual women who had felt the
effects of homophobia acutely, they simply were less surprised by the
mecbanisms employed by beterosexuals to demonstrate their sense of
betrayal and anger. They were startled to find that homosexuality had its
own identity ethic.

Many bisexual women attest to the contours of a lesbian ethic that sees
bisexuals very explicitly as traitors, as straight women who want to experi-
ment and are quick to leave them for a man, or as women afraid to own up
1o their “true” lesbian identity. “[Wibile many nonbisexual gays have, as
individuails, supported us and encouraged our attempts to organize, the les-
bian and gay community abounds witb negative images of bisexuals as
fence-sitters, traitors, cop-outs, closet cases, people whose primary goal in
life is to retain ‘beterosexual privilege,’ power-hungry seducers who use
and discard their same-sex lovers like so many Kleenex.”

Stacey Young, who considered herself a lesbian, did not call berself
bisexual until sbe bad been with the man sbe had fallen in love with for
three and a half years. She kept calling berself a lesbian

partly for politieal reasons (I had learned that lesbianism was the only effec-
tive chailenge to the instition of heterosexuality); partly for self-preserva-
tion ¢ was terrified of being cast out by the community that had been so very
important to me}, and partly because I assumed that this relationship was an
anomaly, and that except for this particular man I would only have women
lovers.%7

A common theme running through these narratives is a fear not only of
losing a community, but also of being straigbt. Part of the etbic these
women had leamed was that lesbianism was the only alternative 1o the
ignominious fate of a life dedicated to beterosexuality and patriarchy.
There is, in fact, a2 word for traitors: basbians. It is a powerful pun that
invokes the abyss of not being what you bad been thought to be, of really
being nothing.

Part of the sense of betrayal attached to bisexuality stems from the
conviction tbat to identify as anything other than “purely” homosexual is to
deny wbat is “true” about oneself. The feeling of betrayal is tbe product of
a belief in autbentic identity that has been a conviction and political rallying

65 This slso hag something to do with the fact that one anthology, Closer to Home: Bisexuality and
Feminism, inciudes only women, so there is a preponderance of stories about their relationship as
bisexualg to the leshian commumities they know, Another, more substantive reason these taies of
private eaforcement come from leshian sourves is that for many, as feminists, lesbianism was
more explicitly tied to a political cormmitment. Lesbianism was often caited she practice that
accompanied the theory of feminism.

66 | isa Orlando, Leving Whom We Choose, in Bi Ay OTHER Name: Bisexuas, ProrLg Seeax Our,
suprd note 17, at 223, 224,

67 Stacey Young, Breaking Silence Abour the ‘B-Word™: Bisexual Identity and Lesbian-Feminist
Discourse, in Croser v0 Home: Bisexuatsry & Femnasm, supre poie 37, at 75, 81,
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cry for many gays and lesbians.%® Young reports of a letter that appeared in
an issue of Leshbian Connection about ex-leshians:
I am a True Lesbian. . . . This means | have no fantasies about having sex
with men and ¥ am faithfis] in refatiopships with women. There seemsto bea
plague hitting a lot of long-time lesbians and turning them straight. . . . These
women must be very insecure with themselves and their Iifestyle. . .. Obvi-
ously these women who go straight are confused about their sexuality and
who they are. ., . When it is your friead who tums straight, then you, too,
wil} feel anger, betrayal, and a wall between you.5®
The wall is clearly being repaired from both sides. That one “goes straight”
according to gay friends, or “goes queer” according to straight ones, is part
of the same matzix of hetrayal, it is to be lost to the faith, to be cast out into
a liminal identity for which there is no community because 1t is an identity
that both sides claim does not really exist. In the rhetoric of these lesbians
who distrust hisexual women, “faithfulness” cannot mean that lesbians
never leave their lovers for other women. Rather, it means they do not
leave their lovers for men. It is not a faithfulness to an individual, but to an
identity for which there is a corresponding code of conduct. Thus, the het-
erosexual ethic’s critique of bisexuality is based on acts, acts that are by
definition homosexual and define one as a homosexual. The homosexual
ethic’s critique is hased explicitly on identity, and loyalty to an identity that
nonetheless implicitly relies on acts. That is, one betrays one’s lesbian
identity hy sleeping with a man.

As an oppressed subculture, homosexual communities rely on an ethic
of homosexual identity to maintain strength and coherence against the con-
stant onslaught of virulent attacks like Representative Dannemeyer’s. Yet
the price of that strength is the same hypocrisy evident when heterosexuals
assert that their identity is consistent with a certain set of sexual practices.™
Not only will a rigid ethic of identity sometimes fail to be a political

68 | am net concerased here with whether sexual orientation is biolegical and “essential’” or histori-
cally contingent and “socially consticted™ To know conelusively one way or the other, even if
that were possibie, would not, in the end, tefl us very mwch about how to navigate the ethics of
sexual identity, We would stifl need 1o negotiate friendships, communities, and alliances among &
wide range of sexunt practices and identities. However, while this aricle is broadly predicated on
a sociz| constructivist view of sexual otientation, | recognize the ambivalence of many gays and
lesbians sowasd this position. There s an understandable desire for and political expediency 10
sesing sexual identity as imomutable. See generally Janet E. Halley, Sexual Orientation and the
Potirics of Biotogy: A Critigue of the Argument from Immurability, 46 Stan. L. Rev. 503 (1994),
59 Young, suprg note 67, at 79, 82 {quoting Lesmian ConngCTion),
 in addition o the meaninglessniess of an ethic built around any notion of authentic sexual i dentity,
there is a disconcerting paradox o a homosexual ethic being used first to escape sexual oppres-
sion and thes to oppress.
And vet, for the gay and leshian community, the paradoex is that our strength, our very
existence, s founded on sexval liberation, on scceptanice of diversity and the breaking of
boundaries, How can we demand of the straight world, “We will love whom we choose
and in the way we chooge, you must accept us a5 we are,” and then tum around and tell
others in our own comanunity, “The way you love is misguided and wrorg, we will not
secept you because you are aot exactly fike us” Craziness.

Greta Christing, Dirawing The Ling: Bisexual Women in the Leshian Community, On Our Backs,

Muy-June 1990, a1 14, 35,
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strength, but conceptually it quickly umravels into incoberence. Greta
Christina has unpacked the implications for bisexuality of attempting to
enforce an etbic of “true lesbianism™

Is a lesbian: a worman who only fucks other women? That would include bi
women who're monogamously involved with other women, A woman who
doesn’t fuck men? That would inchude celibate straight women. A woman
who would never get seriously invoived with a man? Rules out lesbians
who've been married in the past. A woman who never has sexual thoughts
about men? That exchudes dykes who are into beavy and complex gender
play, who get off on gay men’s pom, or who are maybe jnst curious. Do yeu
have to be 100% ditected at women and away from men in thought, feeling,
word, and deed from birth to death to qualify as a “real” leshian? That would
rale out ail but about two wormen on the planet. I hope they find each
other. . . . Since the lesbian struggle for identity is already a formidable one in
a world that defines women as asexual and homosexuals as evil, any addi-
tional comnplications may seem intolerable, Bisexuality is therefore com-
monly cast out, dismissed as either wicked or non-existent.”’

Finally, a2 more recent pbenomenon of private identity enforcement by
both bomosexuals and heterosexuals relies on a notion of betraval, but its
accompanying attitude is flip rather than angry. It also finally names the
obiect, only to dismiss it: bisexual chic. A telling example was a half-
mocking piece in The Village Voice on hip heterosexuals who have a crush
on identity politics and so dress and socialize 10 pass as homosexual”?
These “queer straigbts” are people who claim a queer identity but who
“don’t practice the fundamental acts of intimacy that ground bomosexual
identity,””* Ratber, they betray queer identity by going to gay bars or by
daring to chant at a rally “We're bere! We're queer! Get used to it?”
Never is there 2 thought that tbese “queer straights” might not be straight.
Even when couched in tones of glib cultural commentary, thbis rhetoric 18
still about betrayal of “true” identities, those grounded in “fundamental”
acts. And as long as tbose acts are segregated mto only two identities,
bisexuals will always be one or the other, or at best a passing fad. Heter-
osexuals and bomosexuals alike participate privately and publicly in con-

4. ar 1415,
72 Ann Powers, Queer in the Streets, Straight in the Sheets: Notes on Passing, VitLace Voice, June
39, 1993, a1 24,
73 Id
74 1 The Powers piece drew an angry response from a biseaual woInan:
The shocking truth is, some of us have fucked women, True, some of us also sfeep with or
have slept with men. But the whole poing sbout the concept of queer identity, Powers
seems s forget in her musings abour her own sexuality, is that it offers terminological
refuge from such icky labels as ‘bisexyal” for people whe den’t feel themselves to be
necessarify one thing or the other, . . . [Queer] means giving up the comfortable straight
identity available to those of us in current relationships with opposite sex panners. Take
our word for it: we are gueer; we are here; and we would like you to get used to it without
our constantly having to publicly enumerate cach of our personal sexusl experiences to
prove it.
Florence Dore, Dire Straights, ViLLace Voice, July 20, 1993, at 5, 5-6.
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structing a dual regime of sexual identity that builds a prison wall of waste
out of those who are neither or both; and they enforce it through notions of
truth and betrayal, through strategic conflations of act and identity.

V. PouBLic ENFORCEMENT: QUTING AND THE MiILrrary Ban

But to report on someone’s sexual orientation is not 1o report on her sexual
behavior.

w Richazd D. Mohr™®

A statement by 2 servicemember that he or she is a homosexual or bisexual
creates a rebuttable presumption thaf the servicemember is engaging in
homosexual acts . . . .

— Former Department of Defense Policy
on Homeosexual Conduct™

For most private beliefs espoused by a community, there is a corre-
sponding method of public enforcement. However, the metbod of enforce-
ment is quite different in subordinated communities than in communities
with more institutional power. And enforcement is different still when pur-
sued by the United States government, backed with the threat of the mili-
tary. Enforcement by the “heterosexual community” refers to that
community most broadly conceived, whose most notable mechanism of
enforcement is simply the law——in this instance, constitutional law as well
as statutory law govemning homosexual conduct in the military.” The
homosexual community, also broadly conceived, exercises enforcement of
its ethic of authentic identity most dynamically through outing.”® But
despite the vast disparities in power and effect, I mean the comparison of
outing and the legal regime to ilustrate the similaritics in the conceptualiza-
tion of sexuality that is enforced within each and the methods of that
enforcement.

A. Public Enforcement by Homosexuals

“ *Quting,” > according to Mohr, “is making publicly acknowledged
the sexual orientation of a homosexual without regard to whether the person
is willing to have this information publicly acknowledged.”” The defini-

75 Ricsarp D. Monr, Gar Ipgas: Quims anp Oraer ConTrROVERSIES 16 (1992),

76 Dee'r or Der, MeMoranpum on THE PoLiey o Homosexual CONDUCT IN THE ArMED Forees
2 {Fuly 19, 1993} hereinafler Clinton Dol Poiicy].

77 See 10 US.C. § 634 (Supp. 1995).

78§t should be made clear that although I am discussing outing by homosexuals, outing has mainly
been a heterosexual practice engaged n for vastly different and virulent motives. Where outing
by hetwerosexuais has been persecutory, cuting by homosexuals is targely an atternpt to undermine
that persecution. The history of outing gay, leshian, and Bisexusl military personnet by heterosex-
uals is especially weil documented. See e.g., Arian Baruss, Comme OQur Unper Fiae: Tae
Higrony ofF Gav Men anp Women v Woren War Two (1990 Chauncey, sypra note 7,

¥ Monm, supra note 73, a1 11 {emphasis added),
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tion Mohr offers is curious, suggesting at once that the person outed is
always a bomosexual, and also implying that there may be a difference
hetween sexual orientation and homosexuality as a category. For example,
Mohr does not say that outing is making puhlic someone’s homosexuality.
Rather, outing exposes the orientation of the homosexual (the identity) but
not the homosexuality (the bebavior?) itself. Mohr 1s insistent that outing
does not reveal sexual behavior, which is private, only sexual identity,
whbich may be secret but never has a claim to privacy, Mohr emphasizes
that “[i]t is the person’s sexual orientation that I am revealing.”*® At work
in outing is not revelation, however, which implies exposing an
unproblematic truth, but literal and public construction of identity. By sev-
ering identity from behavior in order to defend outing from attacks by those
who see it as a violation of privacy, Mohr outs people as homosexuals
hecause they were seen at a gay pride parade or a gay bar, not because their
erotic life involves same-sex contact. In this way, outing functions to make
homosexual identity far more encompassing than the behavior it claims,
much as heterosexuality has always done. Outing, as Mohr describes it,
does not radically disengage the rhetoric of identity and acts in order to
explore the complicated relationshp of one to the other, but rather to hury
the complex range of acts so as to claim more rhetorical territory for
identity.

Quting purports to get at the “trth.” Once outed, a person is no longer
heterosexual; she is now homosexual. *“The outee is free to tell the truth,
tell a lie, or remain silent.””® But in a world ruled by a dichotomous sexual
paradigm, lying and telling the truth are not sufficient options for anyone
who is not exclusively heterosexual or homosexual; those choices only
serve as proxies for the identity cboices themselves. Does one lie or tell the
truth when one claims to be hisexual? To those who ascribe to the strict
identity regime enforced by outing, a claim of hisexuality sounds like
shame, repression, or hedging; it would be to lie.® Quting is a way of
pullicly enforcing a strict economy of sexual choice; it says, “We know
you are not strictly heterosexual, therefore you are homosexual. Stop living
a lie.” This insistence on choosing hetween two ahsolutes is nowhere more
evident than the famous posters by which New York activists outed people
as “dbsolutely Queer."®

This practice [of outing] reinforces the homo/hetero dichotomy by insisting
that the objects of outing, once evicted from the class of heterosexuais, are

% Id at 1S (emphasis added).

BE b a 18

82 See MicHELANGELG Stonokite, Quesr v AMERICA B9 (1993) {discussing outing record producer
Davig Geffen's homosexuality after Gefen defended homophobic cliemts. Geffen cams out as
bisexunl ““To hic credit he has since become involved and visible in several gay causes. Eventu
ally, he came o fully 85 'a gay man.’ ™ {emphasis added)).

B 14, ar 87-88 (emphasis added).
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necessarily and unproblematically homosexuals. H thus denies any value to
bisexuality as a social positior or project.®

B. Public Enforcemeot by Heterosexuals: The Legal Regime

While the sexual dicbotomy is publicly enforced by the gay commu-
nity through outing, a practice which is ostensibly based on respecting the
privacy of conduct but exposing the hidden identity, that same dichotomy is
publicly enforced by the beterosexual community throughb the law. The
hetero/homo dicbotomy has been explicitly developed in constitutional doc-
trine since Hardwick and is given perhaps its most salient articulation in the
government’s military policy, a policy ostensibly based on respecting the
privacy of identity but exposing the bidden conduct.

1. Hardwick aod Its Progeny®

in the cases wbere bomosexuals make equal protection and due pro-
cess claims, the rhetorical structures of sexual identity classification appear
in stark relief. By invoking tbese structures, judges not onky apply many
prevailing beliefs about the categories of sexual identity, tbey also help to
construct the very methods of categorization. These cases evince a rhetoric
that has become so reified that the claims they make are both rhetorically
and doctrinally unstable.

In Bowers v. Hardwick,® tbe Supreme Court was confronted with the
constifutionality of a facially neutral Georgia statute that prohibited sodomy
regardless of the gender of those who engaged in it*” Yet somewhere
between the court papers and the opinion, the issue became framed as one
of “homosexual sodomy,” and the Court concluded that the privacy right
implicit in the Due Process Clause does nof confer a fundamental right to

#4 Halley, supra note 8, at 1738,

85 Hardwick was by no means the first case to explicitly enforec heierosexisl privilege through legal
definitions of homesexeality. Nor was it the first to do so by asymmetrically defining the class of
homosexusls by conduct, b is simply the most influentisl. Almost twenty years sarlier in
Boutilier v. Immigrstion and Nagratization Service, 363 F.2d 488, 491 (24 Cir. 19663, aff 4, 387
U8, 118 (1967, Clive Michael Boutitier was fourd to be deportable because his homosexuat acts
confirmed a “psychopathic persenality.” Fn fact, the record clearly indicated that Boutilier was
bigexual. Although the word is never mentioned, bisexuslity is implicitly acknowledged in the
foomotes. A letter from one doctor indicated that Boutilier’s ™ "sexual structore still appears Suid
and immmhete o that be moves from homosexusl to heterosesual interest as well as abalinence
with aimost equai facitity.” ™ 363 F.2d at 491 n.6. Furthermore, in a move that antivipated the
recent military poficy, the coun protected the INS' interpretation of the term “psychopaihic
personsglity” 16 inctude homosexuals and sex pervens on the basis that it did net regulawe conduct.
“The provision was never designed to regulate comducr; s fimction was to exclude aliens
possessing cerain chargcteristics.” 363 F.2d st 495, For a discussion of the Boutilier case, see
Wiltiam W. Eskridge Jr., Gadamer/Staturory Interpretation, 96 Corum. L. Rev. 609 {1996).

86 478 11.5. 186 {1986).

87 The statute held that “IAY person commits the offense of sadomy when he performs or submits o
any sexusl aot involving the sex organs of one person and the mouth or anus of angther .. .. Ga,
Copr A, § 16-6.2 (1984).
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engage in “homosexual sodomy.”*® In reaching this conclusion, the justices
perform wholesale rhetorical recategorization, wrenching heterosexual
identity free of the act of sodomy while making sedomy the equivalent of
homosexual identity. This is achieved partly by the artful and insistent rep-
etition of the phrase “homosexual sodomy.”™®® Since Hardwick, lower
courts and litigators alike have scramhled to determine exactly what the
Supreme Court meant and to either extend or circumscribe the scope of the
Court’s interpretation.

The Hardwick progeny generally involve challenges under the Equal
Protection Clause. The complainants seck constitutional protection of
homosexual identity irrespective of the acts that the Hardwick Court found
could be criminalized without infringing due process. This tactic requires
arguing either that the Equal Protection and Due Process Clauses rely on
fundamentally different rationales,”® or that homosexual identity bears no
relationship to homosexual sodomy. The courts have been willing to enter-
tain the latter argument, and the result, for the most part, has been an expan-
sive reading of Hardwick, the denial of equal protection claims, and
vigorous judicial participation in the construction of sexual identities.

In Paduia v. Webster,®' the Second Circuit ruled that Hardwick pre-
cludes suspect classification for homosexuals under the Equal Protection
Clause. The court’s holding tums on a deft alignment of act and identity.
In Padula, the plaintiff claimed that the FBI violated her right to equal
protection by refusing to hire her because she was homosexual.®> The court
found that because Hardwick allowed states to criminalize “the behavior
that defines the class, it is hardly open to a lower court to conclude that
state sponsored discrimination against the class is invidious. After all, there
can hardly be more palpable discrimination against a class than making the
conduct that defines the class eriminal ”®* By making conduct define iden-
tity, the court orchestrated a theoretical and practical triumph for heterosex-
aality; it buttressed the sexual dichotomy while asymmetrically defining
the classes. Conduct, then, only defines homosexual identity. Currently,
however, states may constitutionally criminalize far more than homosexual
sodomy (as Georgia did), which raises the question of when status should
be defined by conduct. A married heterosexual couple engaging in
criminalized oral sodomy would not be defined by that activity. Andif they
were, what would they be defined as? Heterosexuals? Sodomites? In
Padula, as in Hardwick, the only people who are defined by the act of

58 Hardwick, 478 11.S. ut 190 ustice Blackroun notes in dissent thar the “Court’s almiost obsessive
focus on homosexual activity is particulasly harg to justify in light of the broad language Georgia
hag used” 4 at 200 (Blackniun, ¥, dissenting).

89 See supra cotes B-11 and accompanying text.

90 Cass R. Sunstein, Sexual Oriemation and the Constitution: A Note on the Relationship Between
Pue Process and Equal Protection, 55 U. T L. Rev, 1161 (1988).

91 822 F.2d 97 (D.C. Cir. 1987

52 1d.

%3 14 at 103 (emphasis gdded).
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criminal sodomy are those who afready admit to being homosexual. Iden-
tity defines the behavior and that behavior defines the class.

Pocirinally, criminalized sodomy as a definitional category for homo-
sexuality is both underinclusive and overinclusive: it includes some homo-
sexuals who do not commit sodomy and excludes many heterosexuals who
deo. Even the category of “homosexual sodomy” would be similarly infirm.
Rhetorically, the category functions to immunize heterosexuals from tbe
taint and incomprehensihility of sharing a sexual practice with homosexu-
als. The doctrine, as adopted hy the Padula court, confirms tbe mythic
mutual exclusivity of sexual identity cboice and sexual practices hy defin-
ing homosexuals tautologically “as persons who engage in homosexual con-
duct.”* In order to make the conduct define the class, the court must make
the class define the conduct. With Paduia, the unbearahle ambiguity of
meaning in Hardwick begins to grow. This obscurity invites tbe mystical
definitions later used hy the military: not only does behavior define the
class, hut that hehavior is no longer confined to sodomy.

Among the courts that have invoked Hardwick to foreclose suspect or
quasi-suspect classification for homosexuals,’ the Ninth Circuit has been
particularly avid in dehating the hreadth of the original holding, In High
Tech Gays v. Defense Industry Security Clearance Office,% the plaintiffs
challenged the Defense Department’s policy of subjecting homosexuals
who applied for security clearances to expanded investigations. Here the
majority read Flardwick rather aggressively to say that “homosexual activity
is not a fundamental right protected hy substantive due process . . . .’
“Activity” is a long way from “sodomy.” “Activity” might include any-
thing homosexuals do, from huying a housc to whistling show tunes.
Whereas the Hardwick Court expressly declined to protect homosexual sod-
omy as a fundamental right, the opinion is now interpreted to support the
argument that “homosexual conduect is not a fundamental right.”™® There-
fore, because conduct (argushly gny conduct) defines the class, hormosexual
identity merits no enhanced protection.

In his dissent from a denial of an en banc rebearing of High Tech
Gays,”® Judge Canhy gives the narrowest possible reading to Hardwick. He
asserts that in Hardwick the Court did not even authorize a state to selec-
tively prosecute homosexua! sodomy; it merely estahlished “that a homo-

94 id at 102,

95 Lop g, Ben-Shalom v. Marsh, 881 F.2d 454, 464 (Tth Cir, 1989) ("If homosexual conduct may
constitutionally be criminatized, then homosexusls do not constiute a suspect or quasi-suspect
class entitled to greater than rational hasis scratiny for equal protection pumposes.”), cert. deaied,
4%4 1.8, 1004 (1990); Woodward v, United States, 871 F.2d 068, 1076 (Fed. Cir, 1989) (“After
Hardwick it cannot logically be asserted that discrimination against Aemasexuals is constitution.
ally infirm.” {cmphasis added)), cert. denied, 494 U5, 1003 (1990).

%6 893 F.2d 563 (9th Cir. 1990).

97 Id, at 571 {emphasis added.

28 Id at 574 {emphasis added).

% High Tech Gays v. Defense ndus. Seo. Clearance Office, 509 F.24 375 (9th Cir. 1990).
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sexual had no fundamental right to violate the sodomy laws.”'%° However
optimistic this interpretation may be, Judge Canby insists that even if Hard-
wick allows states to criminalize only that sodomy commitied hy homosex-
uals, it is discrimination against the ac that Hardwick condones, not against
the identity.

It is an error of massive proportions to define the entire class of homosexuals
by sodemy. ! will be the first to admit that homosexuals, in sexually expres-
sing their affection for persons of their own sex, frequently engage in sod-
omy, as do heterosexuals sexually expressing their affection for persons of
the opposite sex. 10!

This extraordinary statement not only returns sexual conduct, including
sodomy, to homosexuals at a time when admitting to anything other than
celibacy appears to foreclose any legal protection, hut it does so without
insisting on perfect congruence of acis and identity. In other words, Judge
Canhy does not enforce identity. In addition, by insisting that heterosexuals
engage in the same practice, Judge Canby protects homosexuals from a rhe-
torically and legally forced congruence. This is indeed striking: if the
behavior defines the class and the behavior is sodomy neutrally defined,
then tbe classes of heterosexual and homosexual do not make much doctri-
nal sense. While Judge Canhy stops short of admitting that heterosexuals
also engage in sodomy when expressing their affection for persons of their
own sex, his opinion is still a startling departure from the reigning legal
articulation of identity.

Although Judge Canby does not admit that heterosexuals do in fact
have “homosexual sex,” Judge Norris implies as much in bis opinion in
Perry Watkins' case against the U.S. Army.'®? Within the first footnote,
Judge Norris explaing that “we use the terms ‘homosexual conduct’ and
‘homosexual acts’ to refer to sexual activity between two members of the
same sex whether their orientations are homosexual, heterosexual, or hisex-
ual ., . .”19 Given such an explicit complication of the act/identity matrix,
as well as a finding that homosexuals constitute a suspect class, it is not
surprising that this opinion was promptly revised. Judge Reinhardt’s dis-
sent in Watkins, in marked conirast to Judge Canhy, offers one of the more
expansive readings of Hardwick. Judge Reinhardt asserts that the case is
either ahout sodomy or homosexuality, and since the Court went out of its
way to read a facially neutral law so as to burden homosexuals, the decision
is not about sodomy at all.'® Part of Judge Reinhardt’s motivation is to
salvage the ever-precarious privacy right from the implications of Hard-

190 B at 379 {Canby, §., dissenting from denial of rehearing en banc).

10t 14 at 380 {emphasis added}.

102 WWatking v. United States Army, 837 F.2d 1428 (9th Cir, 1988), amended, 847 F.24 1326 {Grh Cir,
1988), withdrawn, 875 F.2d 699 9ih Cir. 198%) {en banc}, cert. denied, 498 US, 957 {1990).

103 §d @ {429 n.1.
194 1 at 1452-34 (Reinhards, J., dissenting).
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wick’s holding.'®® But in so doing, he refuses to recognize the extent to
which Hardwick was truly about both sodomy and homosexuality. To so
forcefully fuse act and identity, Hardwick had to he about hoth.

Although suspect classification for homosexuals did not survive, some
district courts have held that Hardwick 1s not controlling, and that homosex-
ual identity warrants heightened scrutiny % Recently, in Equality Founda-
tion v. Cincinnati,'?7 a district court in Qhio held that sexual orientation is a
quasi-suspect classification. While this conclusion is undouhtedly a victory
for gay rights, the rhetotical means of achieving it are more duvhious. In
order o reach its decision in the face of contrary authority, the court essen-
tially had to reverse the act/identity alignment that followed in the wake of
Hardwick. The result was to sever identity from conduct as unconvincingly
as it had heen fused. The Obio court found that “[sJexual orientation is a
characteristic which exists separately and independently from sexual con-
duct or behavior.”'%® From this finding, the district court could conciude
that “neither Rowers, nor the reasoning of High Tech Gays, Woodward,
Padula, Ben-Shalom, nor any of the other cases similarly ruling, is controi-
ling. Bowers, therefore, does not preciude a finding that gays, leshians, and
hisexuals constitute a quasi-suspect class.”® The problem with this rul-
ing—in addition to the fact that it essentializes sexual identity*'®—is that
much like the Padula formulation, Equality Foundation’s characterization
of sexual identity bears little relation to reality, To the extent that sexual
identity is about erotic and sexual desires, however psychic and elusive, it is
also about sexual acts. The challenge is to negotiate a relationship between
acts and identity that does not force either an untenahle hinarism or univer-
sal congruence. Focusing on the gender of one’s sexual partner will always
make the choice dichotornous. The case law demonstrates that in such a
hinary system, homosexuals will have a paucity of choices about seif-defi-
nition. Bisexuals will have none.

2. The Military Policy

Farly in his administration, President Clinton commissioned then Sec-
retary of Defense Les Aspin to draft a revised military policy on homosexu-
ality. The informal document, commonly known as “Don’t Ask, Don't
Tell,” departed from previous policy by insisting that sexual orientation
alone would no longer be a har to military service—applicants would not be
asked if they were homosexual or hisexual. Homosexual conduct, however,

05 1 ar 145455,

196 See e.g. Jantz v. Muci, 759 F. Supp. 1543 (D. Kan. 1991}, revd, 976 ¥.2d 623 (10th Cir. 1992),
cert. demied, 113 8. Cu, 2445 {1993}

107 860 F. Supp. 417 (8.D. Onio 1994).

108 1g, at 426.

169 [d a1 440,

116 Soe Faret £, Hatlley, The Construction of Heserosexuality, in Fear or a Quesr Prangr: Queen
PoLsmies ann Socsar Tueonry 82, 91.97 {Michael Warner ed., 1593).
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remained grounds for discharge.!’’ Under the Clinton policy, a ser-
vicemember would no longer be investigated to determine sexual orienta-
tion alone; an investigation would be launcbed only where there was
credible information of homosexual conduct.”'? Within months, Congress
passed a statute revising the military policy.*'* This statute, now in effect,
attempts a similar decoupling of act and identity, but in doing so, it lays
bare a much more expansive privilege for heterosexual identity irrespective
of conduct. Where the case law purports to define identity by conduct, the
military defines conduct by identity, In addition, the statute defines bisexu-
ality only to define it away. The Clinton policy stated that homosexual
orientation itself was not a har to service, but the stafute is silent on this
point. Both purport to proscribe only that behavior that is considered
incompatible with military service: “The prohihition against homosexual
conduct is a longstanding element of military law that continues to he nec-
essary in the unique circumstances of military service.”’'® The practical
differences between the two policies are minimai—both attempt to regulate
conduct. The statute, however, hopelessly faiis (or intentionally fails) to
identify any sexual conduct that does not depend on and enforce rhetorical
identity.

The statute specifically defines the homosexual conduct which is cause
for separation as much broader than sexual acts, this conduct includes a
homosexual act {or an attempted or solicited one), a statement by the ser-
vicemember of homosexual or hisexual identity, or 2 homosexual marriage
or attempted marriage.’'* The third category is curious, since it is a legal
impossihility, The second category of conduct is perhaps the most contro-
versial, Mirroring tbe Clinton policy, the statute mandates that a statement
by a servicemember that she is a homosexual or bisexual creates a rebutta-
ble presumption that she engages in homosexual acts.’'® Making a state-

m

The Department of Defense has long held that, as a generat rule, homosernality is
incompatible with mititary service because it inferferes with the factors critical 10 combat
effectiveness, inclading unit morale, unit cohesion and individual privecy. Nevertheless,
the Blepartment of Defense also recognizes that individuels with a homosexual prientation
have served with distinetion in the armed services of the United Stanes.

Therefore, it is the policy of the Department of Defense to judge the suitability of
persons to serve in the armed forces on the basis of their conduct. Homosexual conduct
will be grounds for separation from the military services. Sexual orientation is congidered
a personal and private matier, and Romosexugl orfentaiion is not a har 10 service eniry oF
continued service unless manifested by homosexual conduct.

Clinton DoEr Policy, supra note 76, a1 } (emphasis added). For a rich account of the mililary
policy from 1he perspective of gaylegal narrative, see William N. Hekridge, Jr., Gaylegal Norre.
tives, 46 Sran. L. Rev, 607 (1994).
112 Clinton Do) Policy, supra note 76, 41 1.
113 See Pub. L. No. 103-160, 107 Stat. 1670 (codified & 10 U.8.C. § 654 (West Supp. 1995)).
P41 YR § 654(a)13) (Supp. 1993).
1S & 65400),
136 {1 jg grownds for separation thal a servicemember
has stated that e or she is 2 homosexu! or bisexual, or words 10 thal effect, uniess there i
a further finding, made and approved m sccordance with procedntes set forth in the regu-
lations, that the member has demonstrated that he or she is not a person who engages in,
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ment of sexual identity created a presumption of sexual acts, under a policy
that seeks to distinguish identity from acts, suhverts the policy from within.
This provision undermines the policy hy making the articulation of ostensi-
bly protected identity evidence of the prohihited conduct. By equating the
expression of homosexual or hisexual identity with prohihited acts, the pro-
viston also specifically penalizes speech hy making it perilous.’’” More-
over, the provision penalizes a propensity for conduct as if it were
conduce,''#

The statute ohviously proscrihes “homosexual acts” themselves. How-
ever, this category is somewhat mystifying and circular, Under the statute,
a homosexual act is defined as “(A} any hodily contact, actively undertaken
or passively permitted, between members of the same sex for the purpose of
satisfying sexual desires; and (B) any bodily contact which a reasonahle
person would understand to demonsirate 2 propensity or intent to engage in
an act described in subparagraph (A).”'" In a society that is highly intoler-
ant of homosexual identity, defining homosexual activities according fo the
perception of others is acutely problematic—especially when that percep-
tion need only be of a “propensity” or “intent,” In addition, the category of
conduct is undefinably hroad. As Judge Canhy noted in High Tech Gays,
“There are many varieties of conduct that might be characterized as homo-
sexual, from hand-holding to sodomy. Hardwick establishes only that the
latter may be criminalized,”*#® Thus, at least in the military, the great vari-
ety of same-sex acts that fall between hand-holding and sodomy-—acts that
may not involve sexual desire or propensity at all-—may now be proscribed.

The military policy insists upon something Justice White could not
contemplate in Hardwick-the celibate homosexual. The military evi-

attempts 10 engage in, has a propensily to engage in, or intends 10 engage in homosexual
aets.
Id. § 654{b}2),

U7 A suit chalienging the Clinton DoE? Pelicy en freedom of specch grounds was filed against the
Secrefary of Defense but was withdrawn subsequent 10 the statuie's passage. See Doc v. Aspin,
No. 93-154% (D.D.C. Sled July 27, 1993), A similar suit is ponding with respect to 18 USC.
§ 654. See Able v. Linited States, No. 94-6181, 1995 LLS. App. Lexis 109 (2d Cir. Jan. 3, 1993)
fremanding to districs court). As this piece went to press, U5, District Court Judge Eugene
Nickerson found that the military’s policy regarding homosexunls violated both the Fisst and Fifih
Amendment rights of six plaintiff service members, The oourt enjoined the military from enfore-
ing the “Don’t Ask, Don’t Tel” policy &gainst the piaintiffs. -Able v. United States, No. 94 CV
0974, 1995 U.S. Diss. LEXIS 3028 (E.D.N.Y. March 30, 1995), Atoraeys for the military planto
appesl the decision, Frances A, MeMorris, Judge Refects Mifitary’s Policy on Gays, Waiz Sr. k.,
Mar. 31, 1995, at B6. On the Firgt Amendment issue, see also David Cole & William N
Estridge, Jr., From Hand-FHoldisg 10 Sodomy: First Amendment Frotection of Homosexual
(Expressive) Conduct, 29 Hanv. CR-CL. L. Rev. 319 (1994) snd Bobbi Bemstein, Power,
Prejuclice, and the Right to Speak: Litigating “Outness” Under the Equal Proteciion Clause, 47
Sran. L. Rev. 260 (1995).

118 See supra note §13; see also Janet E, Haliey, Straight Procedure: Act and Hdenity in the 1993
Revisions to Military Anti-Gay Policy 41 (Nov. 20, 1994) (unpublished manuscripty (discussing
the propensity provisions of the statute and its implications for identity).

1S 15 US.C. § S54DH3) (West Supp, 1993}

120 High Tech Gays v. Defense indus. See. Clentunce Office, 908 F.24 375, 380 (%th Cir. 19%0)
{Canby, 1., dissenting from denial of rebearing en banc).
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dently attempted to exiract homosexual identity from homosexual acts.
But, because the utterance of homosexual identity carried with it the specter
of the prohibited acts, the military bad to censor identity in order to ade-
quately proscribe conduct. In Hardwick, the Court identifies bomosexuals
the same way Representative Dannemeyer does, hy what they do. By
attempting to rhetorically distinguish sexual identity from any comespond-
ing conduct, by creating a standard of celibacy for homosexuals {or as a
Village Voice column put it, “Don’t Ask, Don’t Screw™), the military sim-
ply created another identifying and determinative conduct: the homosexu-
als are the only ones in the military who cannot screw. Now we know them
by what they do not do.'**

The exception for avowed heterosexuals who engage in “homosexual
acts” is the most striking provision of the statute and the one that most
distinguishes it from the Clinton policy. Under the Clinton DoD policy,
Secretary Aspin assured that investigations of alleged violations of the Uni-
form Code of Military Justice would be carried out “in an ¢venbanded man-
ner without regard to whether the conduct alleged is beterosexual or
homosexual or whether it occurs on-base or off-base”'?? Presumably, he
was referring to sodomy, which is prohihited hy the Code of Military Jus-
tice whether performed hy people of the same sex or different sexes.'®
Although evenhanded investigations may scem unlikely under a policy in
which a statement of homosexual identity (hut not of heterosexual identity)
raises a presumption of prohihited conduct, this was far superior to the Con-
gressional language.'?*

The statute, in a provision Janet Halley has aptly termed the “Queen-
for-a-Day Exception,”!?* allows service members to argue that they should
be retained despite homosexual acts because they are really heterosexuals.
The provision allows a discharge exception if the homosexual act was
uncustomary behavior, untikely to recur, consensual, and did not demon-
strate a propensity to engage in other such acts.*? Here, the expression of

12 Unfortunately, gay rights litigators may accomplish the same thing with cases tike Equality Foun-
dation of Greater Cinginnati v. City of Cincinnati, 850 F. Supp. 417 (8.1, Ohio 1994}, See supra
notes 106108 and sccompanying text.
122 Secretary of Defense Les Aspin, Smtement before the House Committee on Armed Services (July
2%, 1993) (mranseript on Gle with suthor).
23 19 U.8.C § 925, art. 125 {1983).
124 See Halley, supra note 118, for a detailed discussion of how the different military policies weat
sodomy prosecation.
125 1d. at 33,
126 A member who engages in, atempts (o engage i, or soficis & homosexuat act will be separated
uniess they can show that
{A) such conduct is a departure Troin the mermbes’s usual and customary behavior, (B)
such conduct, uader alf the circumstances, is unfikely 1o recur; {C) such conduct was not
secomplished by use of force, coercion, or intimidation; {D} under the particular circam-
stances of the case, the member’s continued presence in the armed forves is consistent
with the interests of the armed forces in sroper discipiine, good order, and morate; and (E}
the member doss not have a propensity or inlent to engage in homoscxual acts.”

16 US.C. § 654 (B)(1) ¢Supp. 1995).
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heterosexual identity defeats actual evidence of homosexual acts. Con-
versely, the expression of homosexual identity is grounds for dismissal even
without any evidence of homosexual acts. Hence, two servicemembers of
the same sex could engage in a sexual act, and the one who identifies as
homosexual or bisexual will be dismissed while the one who identifies as
heterosexual will not, so long as she claims fo be straight and professes
regret. With respect to sodomy, the statute foliows the Court in Hardwick:
it construes a facially neutral rule in such a way as to let avowed heterosex-
uals off the hook. A statement of heterosexuality does not create a pre-
sumption that the person engages in either opposite-sex or same-sex
sodomy (when certainly the former and possibly the latter would be plausi-
ble). This provision graphically illustrates the codification of the claims of
this article; it gives legal significance and authority to rhetorical moves that
disengage acts from identity, but only for those who profess heterosexual
identity. The effect of this asymmetrical uncoupling of act and identity is
that “heterosexuahty” can claim an enormous scope and privilege that
explicitly include every conceivable “homosexual” act. At the same time,
the provision forcefuily aligns acts and identity for self-identified homosex-
uals such that the mere utterance of homosexual identity effectively func-
tions as a synonym for those very same acts. Because one need only claim
heterosexuality o escape discharge, the only people who face separation are
-those who engage in “homosexual” acts but refuse to identify as straight or
those who affirmatively claim to be homosexual or bisexual irrespective of
what they do. Since the statute treats identical acts hy different actors dif-
ferently——on the grounds that one of the acts undermines morale and disci-
pline because of the professed identity of the actor—it unavoidably
proscribes not conduct, but identity simpliciter. The statute effectively leg-
islates tremendous rhetorical breadth for heterosexual identity and rhetori-
cal rigidity for homosexual identity.

Not only does the new military policy distingnish sexual identity and
sexual acts only to forcefuily realign them according to identity, but it iden-
tifies bisexuality only to subsume it. The policy states: “The term ‘bisex-
ual’ means a person who engages in, attempts to engage in, has a propensity
to engage in, or intends to engage in homosexual and heterosexual acts.”'?
Although the statute defines “homosexual acts,” it 1s silent as fo what “het-
erosexual activities” are. It does not descrihe them because defining the
acts would necessarily curtail the privileges of claiming heterosexual iden-
tity, privileges that allow heterosexuality to encompass any sexual act as
long as it is done by a “heterosexual.” Because the policy admits of no
definahle “heterosexual acts,” hisexuality enjoys no heterosexual privilege
for whatever opposite-sex eretic acts it might include. Bisexuality becomes
more like homosexuality, where identity and acts are mutually constitutive.

127 14, § 654(0(2).
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In fact, in the military, as elsewhere, bisexuality is homosexuality. A state-
ment of bomosexual or bisexual identity could initiate an investigation
because it creates a presumption of homosexual acts.'?® In perhaps the
most explicit realignment of tbe hetero/homo regime, the policy names
bisexuals only to repame them as homosexuals based on acts.

Bisexuals have again been absorbed into the identity category of
homosexuality only to fall through the discursive cracks between identity
and acts. A bisexual is not probibited all sexual conduct even though she
may consider all of ber conduct bisexual. By inadequately accounting for
her identity, the military accomplisbes two things. B can discipline ber as
homosexual if she expresses her bisexual identity. But until then, tbe mili-
tary may continue to hide ber unarticulated desires, fantasies, and actions in
the class of beterosexuals, giving tbat identity more rhetorical territory.
Both accounts enforce the sexual dichotomy. Although applicants for mili-
tary service are no longer asked about sexual orientation, sexual identity is
still not respected. Instead, sexual identity is enforced.

The policy demonstrates that tbe military no more wants to know
about conduct than it wants to know about identity, and it acbieves this
ignorance by insisting on the privacy of identity and the secrecy of conduct,
This is what Sedgwick calls the “epistemological privilege of unknowing,”
the power to wield ignorance as potently as knowledge, to transform it into
a mechanism of discipline.'” The military policy employs ignorance as
outing employs knowledge—to enforce the betero/homo sexual dicbotomy.
Both practices disengage acts from identities, but both get caught in their
own inevitable tautologies.

With respect to the military policy, the value of addressing identity
classifications is immediate and practical. By predicating conduct so funda-
mentally on identity, and vice versa, the statute refutes tbe very distinction
on which the military, many courts, and gay rights advocates alike depend.
To the extent that sexual acts and sexual identity are rbetorically aligned,
bisexuals and homosexuals will always struggle under tbe oppressive
weight of Hardwick. To tbe extent that acts and identity are disarticulated,
any resulting freedom will only apply with any force to heterosexuals, as
the military policy vividly demonstrates. In either case, tbere seems to be
no room for a bisexual identity that is anything more than a composite of
the two prevailing norms or just a more deviant form of bomosexuality.

118 See text accompanying supra notes 48-49 {acking, Can a bisexual have homosexual sex? What
should we call the acts upon which a bisexual identity might be predicared?) How, for that
atter, should we define the acts upon which a homosexual identity might be predicased? if
homosexuials are those people who engage in homesexual sex and we know what homosexual sex
is because it is cngaged in by hornosexuals, we get caught in a tautalogy. Same-sex sex does not
weark 10 define homosexuality either because we know fom Kinsey that heterosexunls engage in
it. Sodorny cannot be the identifying act because many states define it to include oral sex ox anal
sex between peeple of different sexes.

129 Sepgwick, supra note 9, at 5,
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Because we cannot move forward, nor do we want to go back, I pro-
pose moving away from the debate as it is currently framed. Both court
cases and statutes show that identity that is predicated on the gender of
one’s eratic object choice has become definitionally and docirinally inco-
herent. As Judge Canhy admits, heterosexuals and homosexuals share
many of the same sexual practices.’® Even Judge Reinhardt admits this,
aithough he believes that he is distinguishing homosexuals when he says
“oral sex is the primary form of homosexual activity,”1*' If we were to take
Padila at face value and truly let the behavior define the class, we would
fundamentally alter the “classes” as we now understand them.

The implications of sexual identity classification based on acts could
mean & more genuine and liberating correspondence between identity and
acts that would dissolve gender as the locus of sexual identity. It would
certainly render Hardwick and its progeny almost meaningiess. By insist-
ing on a literal, rather than rhetorical, classification of identities based on
acts, we also invite a new alignment that may create enough possibilities for
identification that both the inclination toward hierarchy and the pitch of the
prejudice as we know it may be avoided. This theoretical work should be
useful to litigators because short-term legal victories may not be worth their
long-term effects on the way sexual identity is conceived. Thus far, the law
has enforced two options for sexual identity in such a way that only heter-
osexuals effectively have a choice. In such legal practice, “definitional
incoherence is the very mechanism of material dominance.”'** The task is
to resist the temptation to exacerbate the incoherence for immediate legal
gains; ultimately we will be hest served hy fashioning a more expansive and
realistic classification scheme based on acts,

Vi A Queer CONCLUSION

fWle need to consider the possibility that one day, perhaps, in a different
ecoromy of bodies and pleasures, people will no lorger quite understand how
the ruses of sexuality, and the power that sustains its organization, were able
0 subject us to that austere monarchy of sex . . ..

e Miche] Foucault???

A pivotal question remains: how do we begin to dismantle the wall in
a way that is hoth politically and socially workable? The conceptual ques-
tions addressed in this article raise a host of pragmatic questions that must
be grappled with before any theorized reconceptualization of sexual identity
can mean something concrete for identity politics. We need to ask if insist-

130 Spe sypra text accormpanying note 10§,

13} Watking v. United States Army, 837 F.2d 1428, 1455 (9th Cis. 1988), amended, 84T F.24 1329
(9th Cir. 1988}, withdrawn, 875 F.2d 699 (Sth Cir. 1989) (en i!enc) cert. denfed, 498 U.8. 957
{1990} Reinharde, J., dissenting).

132 Haljey, supra note 126 &t 98,

133 FoucaunT, supra nole 6, ot 159,



DISMANTEING THE WALL 133

ing on & recognition of bisexuality as an identity could effectively challenge
the hetero/homo dichotomy and intreduce a source of new energy into the
politics of sexuality. Or, as Lisa Duggan suggests, would this only “para-
doxically reinstate] ] sexual polarity througb tbe addition of a third natural-
ized term, as rigidly gendered as tbe original two, only doubled”?'*

Duggan instead envisions a “‘queer community” that explodes the con-
stricting categories of gender and sexual identity in favor of 2 community
“unified only by a shared dissent from the dominant organization of sex and
gender.”'** Or gven more amorpbously, queer may mean “people who are
using their experience of marginalization to produce an aggressive critique
of the prevailing social system.”'?¢ Or, more general still, “everyone was
welcome under the word queer.”**” These somewhat problematic defini-
tions suggest more questions. What does identity politics mean under an
all-inclusive identity? In what ways do we want identity politics to function
in the future? Toward what ends? Does an identity even exist cutside of a
refationship with what it is not? In otber words, must there be an “other,”
or at least “otbers,” in order to claim an identity at all?

Duggan’s all-embracing queer politics falls prey to the criticism of
Andrew Sullivan, who finds sucb thinking paradigmatic of a “radical poli-
tics of homosexuality” whose problems are that “its conception of bomo-
sexuality is so amorpbous and indistinguishable from other minority
concerns that it is doomed to be ultimately unfocused; and its relationship
with the views of most bomosexuals—Iet alone heterosexuals—is so tepu-
ous that at moments of trutb (like tbe military ban) it strains to have a viable
politics at all.””'*¥ Sullivan sounds an instructive warning. But it sbould not
be taken so literally as to preclude tbe possibility of a radical critique of
sexual classification and heterosexual hegemony that also aspires fo an
effective politics. The gay and lesbian rigbts movement has been the only
challenge so far to the institutional privilege of beterosexuality. I bave tried
to point out some of the ways in which the movement undermines that
project by participating in a discourse of sexual identity that renders its
closest potential allies invisible. But those allies are tbere, attempting to
name themselves, to find a voice and someplace to call bome. This voice is
increasingly important to foster, for as most lesbians and gay men know,
“fs]ilence, if it does not equal death, equals the living equivalent.”**® The
challenge, finally, is pragmatic: to craft a reformulated vision of sexual
identity tbat is both socially feasible and politically viable, one that allows
us to forge unprecedented and potentially powerful alliances.

134 { ica Duggan, Making It Perfectdy Queer, SocraLisr Rev,, Jun.-Mar. 1992, at 11, 20

135 14

138 14, at 2 {quoting Alexsnder Chee).

37 1

£38 Andrew Sullivan, Fhe Felitics of Homosexuality, New Berusiic, May 10, 1993, st 24, 26,
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