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I. Introduction
A. On June 26, 2013, the Supreme Court handed down two landmark decisions related to gay marriage in the cases of U.S. v. Windsor and Hollingsworth v. Perry.  The effect of Windsor was to remove the long discriminatory policy of the federal government by deciding Section 3 of DOMA was unconstitutional, thereby requiring the federal government to recognize (for federal rights and benefits) lawful same sex marriages. Hollingsworth was not decided on the merits (for standing reasons) but had the effect of allowing same sex marriages to resume in the country’s most populous state: California.
B. In the wake of the Supreme Court’s ruling in Windsor, many state constitutional amendments and state statutes banning same-sex marriage were challenged in federal and state courts around the country. On October 6, 2014, the Supreme Court refused to hear state and certain appeals from three federal circuits which held that the states’ bans of same-sex marriage were unconstitutional. The immediate effect was the increase of same-sex marriage recognition states to nearly double the amount. Several more states followed shortly after. The 6th Circuit court of appeals was the only federal appellate court to rule the other way – allowing state bans of same-sex marriage to stand in MI, OH, TN, and KY, As a result of this ruling, on January 16, 2015, the Supreme Court granted review of same-sex marriage cases. On April 28, 2015, the cases were argued.
C. The Supreme Court’s decision to review the 6th Circuit cases should resolve the argument of whether state law bans on same-sex marriage violates the Equal Protection and Due Process clauses of the Fourteenth Amendment and apply universally across the nation. Possibly indicating how the Supreme Court Justices are inclined to rule, the Supreme Court had refused to extend stayed judgments from lower federal courts and allowed the affected states to begin issuing same-sex marriage licenses. Some Supreme Court Justices, however, argue that the stays should have been granted, after the Court decided to hear the same-sex marriage cases, in order to maintain the status quo until the Court makes its ruling.
D. This outline seeks to first, provide an overview of the current legal landscape of same-sex marriage as it varies by state, identifying the “recognition” states and “non-recognition” states.[footnoteRef:2]  Second, this outline offers a list of many federal rights and benefits that are now available to same-sex couples and discusses the complexities associated with access to these rights.  Third, this outline starts to analyze the advice for couples considering “whether to wed” from a legal and tax perspective.  [2:  Note that all decisions are as of April 28, 2015. Since this is a highly dynamic area of the law, new cases since that date may arise.] 

II. Overview of Today’s Legal Landscape
A. 37 States, and the District of Columbia, recognize same-sex marriage.
1. Alabama, Alaska, Arizona, California, Colorado, Connecticut, Delaware, Florida, Hawaii, Idaho, Illinois, Indiana, Iowa, Kansas, Maine, Maryland, Massachusetts, Minnesota, Montana, Nevada, New Hampshire, New Jersey, New Mexico, New York, North Carolina, Oklahoma, Oregon, Pennsylvania, Rhode Island, South Carolina, Utah, Vermont, Virginia, Washington, West Virginia, Wisconsin, and Wyoming (hereinafter “Recognition States”). 
2. Despite federal court rulings that found bans on same-sex marriage unconstitutional, state legislators in several states remain defiant and introduced bills prohibiting state and local government employees from issuing marriage licenses to same-sex couples.[footnoteRef:3] Most recently this has happened in OK, TX, and SC.[footnoteRef:4] The Alabama State Supreme Court Chief Justice attempted to block the implementation of a federal court ruling by ordering probate judges to refuse to issue same-sex marriage licenses touching off a nation-wide debate on the force of authority of a federal court decision over state courts and whether the issuance of a marriage license by a probate judge is really an executive function or a judicial function. [3:  See Richard Fausset and Alan Blinder, States Renew Fight to Stop Same-Sex Marriage, NEW YORK TIMES, Jan. 28, 2015, available at http://nyti.ms/1yxZlmU]  [4:  Id.] 

B. 16 States had recognized civil unions and domestic partnerships prior to Windsor, but each are now recognition states of same-sex marriage.[footnoteRef:5] [5:  Information compiled by National Conference of State Legislatures, accessed at http://www.ncsl.org/research/human-services/civil-unions-and-domestic-partnership-statutes.aspx] 

1. There is no unified system for applying federal marriage benefits to domestic partnerships or civil unions that were created prior to the recognition of same-sex marriage in those states. Essentially, for federal benefit purposes, the couple needs to become married.
2.  “Forced marriage” states, in which a domestic partnership or civil union was automatically converted to marriage, unless dissolved, include New Hampshire, Connecticut, Delaware and Washington.
3. Separate status allowed (meaning, the couple can elect to either become married or remain in a civil union/domestic partnership) in Vermont and California.[footnoteRef:6] [6:  Vermont’s state law required couples to be same sex to be eligible for civil union, while California will register domestic partnerships of same sex couples above the age of 18, or opposite sex couples where at least one partner is above the age of 62. ] 

4. Civil unions and domestic partnerships may be eligible for certain state benefits in the states where the union or partnership was formed, and may be reciprocated between other states recognizing civil unions or domestic partnerships, but they are not recognized by the federal government.[footnoteRef:7] [7:  See Rev. Ruling 2013-17. Accessible at  http://www.irs.gov/pub/irs-drop/rr-13-17.pdf] 

C. 13 States specifically prohibit same-sex marriage[footnoteRef:8]. [8:  As of January 23, 2015. Information compiled from American Civil Liberties Union website, accessed at http://www.aclu.org/lgbt-rights/lgbt-relationships ] 

1. 12 by state constitutional amendment and by state statute[footnoteRef:9]. [9:  See Gay Marriage, Pro Con.org, http://gaymarriage.procon.org/view.resource.php?resourceID=004857, (updated January 13, 2015).] 

2. One state (Nebraska) prohibits same sex marriage by constitutional amendment only.
3. 6 States have had their same-sex marriage bans overturned, but the rulings are stayed pending appeal.
4. Missouri recognizes valid same-sex marriages performed out of state.
D. On April 28, 2015, the United States Supreme Court heard arguments 4 consolidated same-sex marriage cases.[footnoteRef:10] The Court is expected to make a decision by July 2015. [10:  See Obergefell v. Hodges, Docket No. 14-556; Tanco v. Haslam, Docket No. 14-562; DeBoer v. Snyder, Docket No. 14-571; and, Bourke v. Beshear, Docket No. 14-574.] 

III. 1,138 Federal Rights & Benefits to Marriage[footnoteRef:11] [11:  As reported by the General Accounting Office. See U.S. General Accounting Office, Defense of Marriage Act, GAO/OGC-97-16 (Washington, D.C. January 31, 1997) and U.S. General Accounting Office, Defense of Marriage Act: Update to Prior Report, GAO-04-353R (Washington, D.C. January 23, 2004).] 

A. Availability of federal rights and benefits for same sex married couples now fall into three categories of federal laws:
1. Definition of “spouse” is determined based on place of marriage, or “Place of Celebration” (meaning, where the marriage licensed was issued and the marriage was solemnized).[footnoteRef:12] [12:  This approach is favored by the federal government. Regardless of state recognition of valid same-sex marriages performed out of state, married couples would be able to file joint tax returns, or married filing separate on their federal return even if they have to file as single on their state return. Other executive departments are following suit. See proposal from the Department of Labor to revise the definition of marriage with respect to the Family Medical Leave Act. This proposed regulation would define marriage as any that was legal in the place of celebration, as opposed to the place of domicile. Available at http://www.dol.gov/whd/fmla/nprm-spouse/] 

2. Status of marriage based on domicile at time of application for benefits, or “Place of Domicile”.
3. Statute and/or regulations are silent on the issue: the “we don’t know (yet) category”.
B. Place of Celebration Rights: Taxes [footnoteRef:13] [13:  Rev. Ruling 2013-17.Accessible at  http://www.irs.gov/pub/irs-drop/rr-13-17.pdf; see also Rev. Notice IR-2013-72, Aug. 29, 2013, Accessible at http://www.irs.gov/uac/Newsroom/Treasury-and-IRS-Announce-That-All-Legal-Same-Sex-Marriages-Will-Be-Recognized-For-Federal-Tax-Purposes%3B-Ruling-Provides-Certainty,-Benefits-and-Protections-Under-Federal-Tax-Law-for-Same-Sex-Married-Couples] 

1. Shortly after the Windsor decision in the summer of 2013, the IRS issued Revenue Ruling 2013-17, which declares that federal rights and benefits for tax matters are available to same sex married couples according to their “place of celebration”.  So, beginning with the 2013 tax year, all legally married same-sex couples will be required to file their returns together as either “married filing jointly” or “married filing separately”.
2. Several important issues that arise from this decision include:
a. The marriage penalty – Sometimes, couples may pay less in federal income tax when one spouse earns much less than the other or does not work at all. However, higher-income earning married couples with two working spouses will most likely pay more. This is commonly referred to as the “marriage penalty”. Every couple needs to consult their tax advisor and run the numbers.
b. Ability to amend past returns – A same-sex married couple may, but is not required to, amend past tax returns filed before the effective date of the IRS ruling, Sept. 16, 2013, provided the period of limitations for amended returns had not passed. If a same-sex married couple would have received a federal tax refund had they filed a joint return, they are entitled to claim that money for 3 years from the date the return was filed or 2 years from the date the tax was paid, whichever is later.  If the couple would have owed more money, they are under no obligation to repay.
c. Other tax refunds – Same sex married couples are also entitled to a refund on the income taxes paid for the value of their spouses’ health insurance coverage, if applicable, since that was imputed income – now incorrectly.
d. State tax returns – If the same sex married couple lives in a Recognition State, they are able to file a joint state tax return as well.  If they are living in a Non-Recognition State, and that state has a state income tax, they will be required to file individually (not married). These filings are much more burdensome. Each of the Non-Recognition States except South Dakota and Texas has state income tax and Tennessee’s state income tax is limited to dividend and interest earnings.[footnoteRef:14] [14:  See Turbo Tax Answer Exchange, “States Without an Income Tax”, https://ttlc.intuit.com/questions/1901267-states-without-an-income-tax] 

e. Estate and gift taxes – Married same-sex couples will avoid, or defer, paying federal estate taxes because spouses can transfer money and property to each other without federal tax consequences on an unlimited basis during lifetime and after death – irrespective of where they are domiciled.
f. Retirement plans – A same-sex spouse will become the default beneficiary on all qualified retirement plans. It is still unclear whether this will be retroactive. Same sex spouses will now need to consent to naming anyone else as a beneficiary on ERISA governed plans. For married couples who may have named anyone other than their spouse on retirement plan beneficiary assets prior to Windsor (June 26, 2013) they should consider updating beneficiary plan designations to include a spousal consent.
g. Civil unions and domestic partnerships – Civil unions and domestic partnerships are not viewed the same as marriage by the federal government, and as a result they cannot file a joint federal return, even if their state permits them to file jointly. [footnoteRef:15] [15:  See http://www.nytimes.com/2013/08/31/your-money/gay-marrieds-enter-new-land-of-federal-taxation.html?pagewanted=all&_r=1& ] 

3. A list of the most common federal tax issues includes:
a. Income and Capital Gain Tax 
i. Joint income tax returns
ii. Offset gains/losses
iii. Maybe lower marginal rate (but, maybe not)
iv. Personal Residential Exemption $500k (IRC 121)
v. Spousal rollover IRAs at death
vi. Section 1031 like-kind exchanges
vii. Joint tenant taxation
viii. Chapter 14 – family attribution rules
b. Transfer Tax Issues
i. Intervivos gift exclusions, including gift splitting
ii. Unlimited marital deduction
iii. Portability
iv. Generation Skipping Transfer Tax
v. Grantor Trust issues
c. Ability to amend past tax returns (income and estate)
i. Three year statute of limitations
ii. But – 9100 Relief - $14,000 to apply.
C. Other Place of Celebration Rights:
1. Military and Veteran’s Benefits
a. On base housing
b. Shopping privileges
c. Transport and home leave
d. Military healthcare
e. Burial rights
2. Immigration
a. Family Based Immigration Visa
b. US Citizenship based on marriage
3. Employment, Health and Retirement Benefits
a. Federal employee benefits
b. COBRA family benefits
c. FMLA
d. ERISA plan beneficiary designations
e. Health care premiums
f. ROTH contribution limits
4. Joint bankruptcy eligibility[footnoteRef:16] [16:  See In re Matson, 509 B.R. 860 (Bankr. E.D. Wis. 2014) (applying the “place of celebration” rule in determining if a couple who’s same-sex marriage was not recognized in the state qualified under the definition of “spouse” under the Bankruptcy Code). ] 

5. Garn – St. Germain Act[footnoteRef:17] [17:  See Memorandum Ensuring Equal Treatment for Same Sex Married Couples, Consumer Financial Protection Bureau, available at http://files.consumerfinance.gov/f/201407_cfpb_memo_ensuring-equal-treatment-for-same-sex-married-couples.pdf] 

D. Place of Domicile Rights:
1. Social Security, disability and death benefits
2. Medicaid
3. Copyright revision & termination[footnoteRef:18] [18:  See 17 U.S.C. § 101 (stating “[t]he author's “widow” or “widower” is the author's surviving spouse under the law of the author's domicile at the time of his or her death, whether or not the spouse has later remarried”).] 

E. How the rights will be treated is currently unclear for:
1. Real property considerations
2. Election contribution limits (FEC)[footnoteRef:19] [19:  See Federal Election Commission Advisory Opinion 2013-07 (July 25, 2013) (stating that spouse would refer to same-sex couples married under state law, but did not specify place of celebration or place of domicile).] 

3. Family attribution rules for securities disclosure (SEC)
4. Ethical rules for disclosures, etc.[footnoteRef:20] [20:  But see U.S. Office of Government Ethics, LA-13-10: Effect of the Supreme Court's Decision in United States v. Windsor on the Executive Branch Ethics Program (stating that “spouse” includes same-sex marriage spouses regardless of the couple’s state of residency). ] 

IV. A Complex Matrix of Law
A. Recognition states vs. non-recognition states
B. Place of celebration vs. place of domicile
1. For all recognition states, this is generally a non-issue, provided that the couple stays living in (and dies in) a recognition state. 
2. For non-recognition states, the issue is more complex, since only “place of celebration” federal rights and benefits can extend to the non-recognition state (assuming couple is lawfully married in recognition state or foreign jurisdiction).
V. Whether to Wed?
A. Putting aside love, commitment, societal, family and religious issues – what are the legal and tax issues a same-sex couple should consider in making the decision to marry?
B. The context where this often arises:
1. Couples in Recognition State who have been together for decades and chose not to get married previously because there was no federal recognition of same sex marriage.
2. Couples in Non-Recognition States who believed marriage was merely a symbolic decision only because no there were no rights or benefits at the federal or state level if they married in a Recognition State, then returned to their Non-Recognition State.
C. Weighing the options: Federal rights
1. Pros to Marriage:
a. Taxes 
i. Ability to file jointly on income tax (but watch community property states and the “marriage penalty)
ii. Deductibility of alimony from income in case of divorce
iii. Ability to transfer money and property to spouse during life and after death without tax consequences
iv. Possible tax credits for children of same-sex spouses
v. Possible tax refunds for past returns and for employer related health benefits
vi. Health insurance benefits no longer imputed income 
b. Real Estate 
i. Capital gains maximum increased from $5.25 million to $10.5 million for married couple
ii. Garn St. Germain Act – Due on Sale Clause
c. Social security, including retirement, disability and SSDI
i. But only available for same-sex couples living in Recognition States!
d. Medicaid planning – but maybe other strategies available? 
e. Private pension/retirement plans
f. Federal employee benefits
g. Military personnel & veterans benefits
h. Immigration
i. Green cards now available for non-citizen same-sex married couples, but, careful! 
i. Bankruptcy
i. Spouses can now file jointly, instead of separately, to save on filing fees
j. Copyright revision 
2. Cons to Marriage:
a. Income Tax (possible “marriage penalty” for higher income earners)
b. Medicaid (spousal impoverishment)
c. Family Attribution Rules – IRC
d. Bankruptcy 
i. Married couples can become co-obligors of their spouse’s debts
e. Student Loan Eligibility 
f. Family attribution for political contributions
g. Family attribution for ethics rules for political office and governmental appointments
D. Weighing the options: (Recognition) State rights
1. Pros to Marriage:
a. Inheritance laws, including spousal elective share
b. Spousal privilege for testimony/evidence rules
c. Tort claims for loss of consortium and other claims
d. Workers compensation benefits
e. State estate tax unlimited marital exemption
f. Health care decisions
g. Family trusts that provide for spouse as beneficiary
2. Cons to Marriage:
a. May need to move to establish residency for divorce
b. Varying adoption and artificial reproductive technology laws may make building and raising a family difficult, even in Recognition States
VI. Conclusion
A. New regulations and guidance from federal agencies and departments arrive almost daily to further define what it means for same-sex couples to be “married” for the purpose of receiving federal benefits.  Even with this clarity, there will undoubtedly be more litigation, some even challenging these regulations or guidance.  For updates, see:
1. www.whethertowed.com
2. www.gayestateplanning.com
3. GLAD, www.glad.org 
4. Human Rights Campaign, www.hrc.org 
5. ACLU, www.aclu.org/lgbt-rights 
6. Freedom to Marry, www.freedomtomarry.org 
7. Tax Equity Project, www.lgbtbar.org/tax-equity-project 
8. Family Equality Council, www.familyequality.org 
9. Lambda Legal, www.lambdalegal.org 
10. National Center for Lesbian Rights, www.nclrights.org 
11. Lesbian and Gay Law Notes, www.nyls.edu/centers/harlan_scholar_centers/justice_action_center/publications/lesbiangay_law_notes 
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