
 

Selecting Judicial Nominating Commissioners 
 

The task of a judicial nominating commission is to solicit applica-

tions for judicial vacancies, to screen and interview candidates, 

selection process will depend on the quality of its judicial nomi-

-

sion should combine professional expertise, representation of the 

community, and a broad consensus among its members to priori-

bar association or more broadly by all of the licensed attorneys in 

the state, and non-lawyers are appointed by the governor, by the 

state legislature, by legislative leaders, or by some combination 

expertise of those most familiar with the law into the process and 

The balance between lawyer and non-lawyer members on a nomi-

nating commission, and the role of the state bar in selecting law-

yer members, is not an uncommon subject for criticism by detrac-

are keenly interested in who sits on the commission and how they 

are selected, voters do not have a strong preference for a lawyer 

or a non-lawyer majority, as long as a diverse array of professional 

survey of nominating commissioners demonstrates that lawyer 

and non-lawyer commissioners alike respect each other’s  

A merit selection system that reduces the role of politics while 

promoting transparency and ensuring broad, nonpartisan par-

ticipation will boost public trust, increase the quality of justice, 

a merit selection system, or working to improve an existing 

-
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selection is in use in some 

two dozen states across the 
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Part I:  
Designing a System to Build  



to non-lawyers is a nominating commission that is 

professionally, politically, geographically, and demo-

and non-lawyers, as described above, ensures some 

some jurisdictions require partisan balance on the 

-

lows the governor to make four appointments, but 

requires that two commissioners be appointed from 

more common, however, for merit systems to pro-

hibit the consideration of partisanship in selecting 

may be a requirement that commissioners be ap-

pointed from each of the state’s judicial or congres-

language to target demographic diversity, but some 

Recommendation:
 

Selection Provisions recommend four attorneys, 

who should be selected by all of the licensed 

attorneys in the state, and three non-attorneys 

appointed by the governor, with no more than a 

bare majority from any one political party, plus 

due consideration for geographic and demographic 

increasing these numbers to allow for  

commissioners to be selected from each of the 

Recommendation: To maximize public support 

for your system, nominating commissions should 

publish written procedures—ideally, on an open 

demystify the process for applicants, the legal 

should make public their criteria for evaluating the 

provisions dictating the process for dealing with 

prohibiting discriminatory behavior can similarly 

-

es that would undermine the commission’s nonpar-

should also make public the names of applicants 

and should open the interview process to public 

viewing, whether holding open meetings or broad-

 

within the nominating commission process is criti-

Sometimes commissions must deliberate away from 

-

gations can include a great deal of sensitive informa-

may be discouraged from applying if they fear that  

Promoting Transparency and Accountability  
in the Process

the process will subject them to excessive public 

frank and candid conversation about the relative 

-

derstanding of the process and could invite mistrust 

and criticism, particularly among underrepresented 

communities who fear that their members are not 

 

-

most open process is in Arizona, where every stage 

applications public and open commission interviews 

the appropriate balance between accountability and 

should be made to ensure clear standards and expec-



Focus on Diversity  

public trust, a merit selection system should actively marshal resources and tailor the judicial 

places, the perception exists that merit selection works against people of color and others from 

-

tailoring your proposal to ensure a more diverse nominating commission and a more transpar-

Here are some considerations:

and/or identifying a person, such as the chair of the commission or an appointed ombuds-

Reach out to local minority bar associations early in the process of either defending or 

-

Ensure that current and future judicial vacancies are announced promptly, publicized 

•

•

•

•

•

•

•

•

•
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elected or appointed to the bench, so it is vitally 

important to create mechanisms that provide 

voters and the general public with reliable and 

unbiased information about a judge’s perfor-

motivated attacks on the judiciary by focusing 

attention on the professional responsibilities of 

a judge, while also serving to inform the public 

managing a caseload, how often the judge is 

overturned on appeal, and the degree to which 

the judge exhibits professional knowledge, as 

well as temperament and demeanor, fair and  

impartial decision-making, communication 

skills, and respect for those who appear before 

Several states have implemented judicial perfor-

surveys of court personnel, jurors, social service 

providers who appear in court, attorneys, and 

administering body should be nonpartisan and 

composed of both attorneys and non-attorneys 

who compile the information and disseminate it 

-

formance reviews, the process can yield greater 

-

“States should look to reforms 
that take the political pressure 
out of the judicial selection pro-
cess. I have advocated the system 
used in my home state of Arizona, 
where a bipartisan nominating 
committee recommends a pool of 

the governor appoints judges to 
  

- Retired U.S. Supreme Court Justice 
and Justice at Stake  Honorary Chair, 
Sandra Day O’Connor

Recommendation:
should be paired with a robust JPE pro-

gram to reassure the public that judges 

vetted and selected under the system 

are meeting high standards of qual-

ity, fairness, and impartiality and are 

continuing to do their job in an ethical 

Arizona, a requirement for judicial per-

formance evaluation is written into the 

state constitution along with its merit 

such as the American Judicature Society 

-

-

ment of the American Legal System 

Evaluating Judicial Performance
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Figure 1
Will replace with 
pie chart with color 
and put in question 
in box

Conventional wisdom has traditionally suggested 

that retention elections are a critical component 

particularly in a state where voters currently 

up their ability to select judges in head-to-head 

races, the argument goes, retention elections 

must be provided to assure voters that judges 

will be held accountable and they will have a 

Unfortunately, recent history shows that reten-

tion elections, like contested judicial elections, 

are not immune to the spread of special interest 

actively campaigned to unseat judges for issuing 

state constitutional rulings that had outcomes 

fair courts advocates have become increasingly 

The good news is that our polling shows that 

there is a realistic path to victory to advance 

merit selection without retention elections  

that the merit selection process results in the 

-

guards in place to ensure that judges remain ethi-

to have policies in place that reassure voters that 

the highest-quality judges are being appointed 

and kept on the bench, while weeding out those 

Columbia that select judges through merit selec-

tion and use methods other than retention elec-

tions to determine whether sitting judges will 

to the nominating commission and compete 

reappoint the incumbent or may choose a 

Hawaii allows for reappointment by the 

•

•

•

•

Advancing Merit Without Retention Elections
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Figure 2
Will change to 
color and put in 
question in box

for reappointment either through the nominat-

ing commission, by the appointing authority 

-

mance evaluation commission based on review 

option far preferable to granting judges a single, 

-

suring voters that merit selection is the right 

alternative is to continue to use messages like 

those outlined in this guide — messages that ex-

plain to voters that judges chosen through merit 

selection are indeed ethical and trustworthy, and 

that their decision-making will remain fair and 

Also, absent retention elections, voters must be 

measures within the system, such as judicial per-

formance evaluations and a clear process for re-

moving judges for misconduct and ethical viola-

tions, to ensure judges are held to high standards 
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-Dolores Furtado, president of 

 

 

eliminating a transparent merit 

selection process for his state’s 

Court of Appeals

“My goal is transparency. That 
is so important in the process 
that the government operates 
under. We are left with no com-
parisons, no way of knowing the 
quality of the applicants.”



-

tion, or you are attempting to convince voters to adopt merit selection as an alternative to the status 

-

sages when educating voters about why merit selection is the best system for securing fair and impar-

Low Level of Public Engagement: A Challenge and an Opportunity 
 

-

The challenge for advocates encountering this low level of public excitement about the courts and 

of harms and abuse under election or gubernatorial appointment systems, culled from current 

-

Describing Merit Selection 
 
Given the lack of voter engagement and knowledge, advocates need a clear, simple way to describe 

After each term, a judge faces a retention election, where voters have the opportunity to 

 

-

views

•

•

Part II: Speaking to Voters about 
Merit Selection


