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INTRODUCTION AND INTEREST OF AMICI

The Onondaga County District Attorney attempts in this case to employ
hyperbolic and medically inaccurate myths about HIV to win a felony conviction
under the first degree reckless endangerment law for the act of having consensual
sex while living with HIV—a legally-unsupportable reframing of the criminal
statute that would also frustrate public health efforts. The lower courts understood
the current science of HIV, including the low rate of transmission and the range of
medications available for treatment, and correctly held that engaging in consensual
sex while living with HIV cannot as a legal matter constitute first degree reckless
endangerment, which requires a prima facie showing of “a depraved indifference
to human life” and “a grave risk of death to another person.” This Court should
affirm.

The underlying facts of the case are undoubtedly tragic. Defendant Terrance
Williams, in a lapse of judgment spurred by fears regarding the stigma that attends
disclosure, failed to tell his partner that he was HIV positive before engaging in
consensual sex. There was a very small chance that his partner would contract
HIV, but he did. Regardless of what one may think about Mr. Williams’s actions,
he should not have to live the rest of his life with a felony conviction equivalent to
the convictions of those who fire a gun into a crowd of people or leave a bomb in a

public place. The interpretation of the reckless endangerment statute offered by the




District Attorney rests upon a gross distortion of the law and would invite open-
ended and potentially expansive applications of the statute in violation of due
process principles. Moreover, public health data and proven HIV-prevention
strategies indicate that such a prosecution would also frustrate attempts to curb the
spread of HIV.

The New York Civil Liberties Union is the New York State affiliate of the
American Civil Liberties Union. Both organizations are committed to the
protection of basic civil rights and civil liberties, including the rights and liberties
of those living with HIV/AIDS, through approaches including litigation, advocacy,
and public education. The NYCLU and the ACLU submit this amici brief to
express concern about the District Attorney’s attempt to use misinformation and
fear to criminalize consensual sex by people living with HIV.

In Part I, amici will supplement the defendant’s argument that the felony
reckless endangerment statute cannot be used to criminalize consensual sex by
people living with HIV. In particular, amici will explain that “grave risk of death”
and “depraved indifference to human life,” as redefined by the District Attorney,
are terms that are susceptible to vague interpretations and therefore arbitrary
enforcement. Applying the felony reckless endangerment statute to consensual sex

by people living with HIV would so dramatically expand the meaning of those




