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AMERICAN BAR ASSOCIATION

CRIMINAL JUSTICE SECTION

REPORT TO THE HOUSE OF DELEGATES

RESOLUTION


112D


RESOLVED, That the American Bar Association urges the Food and Drug Administration (“FDA”) to update its current policy requiring deferment of blood donations from men who have sex with men for one year after the donor’s most recent sexual encounter with a man to a deferral policy based on an assessment of the risk posed by an individual based on potential recent exposures rather than on the individual’s sexual orientation; 

FURTHER RESOLVED, That the American Bar Association urges the FDA to develop and implement validated tools for assessing individual risk, which will ensure the safety of the blood supply in light of the most up-to-date testing technology that can reliably indicate the presence of HIV and other blood-borne pathogens within a short period of time after an individual has been exposed, in order to ensure legally sound and medically safe blood donation policies that do not result in disparate treatment of men who have sex with men.

REPORT

Overview and Recommendation

On June 12, 2016, the United States experienced one of the largest mass shootings in history—49 people were killed and 53 wounded at Pulse, a gay nightclub in Orlando, Florida, when Omar Mateen, a 29-year-old U.S. citizen launched an attack in the name of Islamic State terrorist group. After the shooting, blood banks in the region advertised a need for donors, according to the New York Times.[footnoteRef:1]  In Orlando, a very large portion of those willing donors, even those with rare blood types, could not donate any blood. This is due to the Food and Drug Administration’s (“FDA”) policy that requires the deferment of blood donations from men who have sex with men (“MSM”) for one year after the donor’s most recent sexual encounter with a man (“MSM One-Year Policy”).[footnoteRef:2]  In the aftermath of the shooting, any man who had had sexual relations with another man in the last year—i.e. essentially, any gay or bisexual man—was prohibited from helping during this crisis.[footnoteRef:3] The American Bar Association recognizes the importance of assistance to victims in the aftermath of terrorist attacks, mass shootings, or other disasters, including the availability of blood and non-discriminatory, science-based policies to encourage the broadest possible source of blood donors, the saving of the highest number of lives, and providing a means for the victims and community to cope with their grief. [1:  Stephen Hudack, Blood banks at capacity, donors urged to return in coming days, ORLANDOSENTINEL.COM (June 12, 2016), http://www.orlandosentinel.com/news/breaking-news/os-orlando-nightclub-shooting-blood-donations-20160612-story.html. In fact, despite hundreds if not thousands of organizations’ efforts across the nation, there was an emergency call for blood donations to address a shortage earlier this year. Red Cross, (Jan. 11, 2016), available at http://www.redcross.org/news/press-release/Red-Cross-has-urgent-need-for-blood-and-platelet-donations.]  [2:  FDA, Revised Recommendations for Reducing the Risk of Human Immunodeficiency Virus Transmission by Blood and Blood Products, (Dec. 2015), available at http://www.fda.gov/downloads/BiologicsBloodVaccines/GuidanceComplianceRegulatoryInformation/Guidances/Blood/UCM446580.pdf (referred hereinafter as “Revised Recommendations”).]  [3:  Jesee Hellman, Gay rep: Blood donation ban for gay men must be overturned, THE HILL, (June 12, 2016); John Tozzi, Why Gay Men Still Can’t Donate Blood, The Orlando massacre reignites a 30-year-old controversy, BLOOMBERG NEWS; (June 13, 2016), available at http://www.bloomberg.com/news/articles/2016-06-13/why-gay-men-still-can-t-donate-blood; Vann R. Newkirk II, The Bigotry of Gay-Blood-Donation Bans, In the wake of the shooting in Orlando, the city is in desperate need of contributions. Due to a long-standing FDA policy, LGBT people can’t participate, (June 13, 2016), THE ATLANTIC, available at http://www.theatlantic.com/politics/archive/2016/06/homophobia-hiv-blood-ban-orlando-shooting/486818/.] 


Donating blood is one of the extremely rare and valuable positive actions that one can take to help address meaningless carnage like the Pulse nightclub massacre.[footnoteRef:4]  The lengthy deferment of blood donations by gay and bisexual men is a lingering negative stigma that exacerbates the pain of such public tragedies.[footnoteRef:5]  [4:  Hudack, Id., “‘We have to be here for our community. I made sure that I came down her so our friends and family can make it out okay,’ said [a member of the public] who worked at the nightclub for five years. She fought off tears thinking of the victims.”]  [5:  Sam Levin, Activists urge US to end ban on gay men donating blood after Orlando massacre,
Gay men can’t donate blood to support those suffering from terror attack, Experts and advocates hope instance will push the government to end ban, (June 2016), THE GUARDIAN, https://www.theguardian.com/us-news/2016/jun/14/orlando-pulse-shooting-gay-blood-ban-lgbt-rights.] 


Victims are one of the primary reasons we have a criminal justice system.  We protect their identities and contact information. We provide them with special services (counseling, housing, medical treatment). Many laws require restitution be paid to victims. Programs have been set up for restorative justice between victims and offenders. Following crimes and tragedies, victims require special services to cope, manage grief, and begin to heal and move on. This is even more important in the wake of terrorist attacks or mass shootings. The victims in these scenarios are not just those who lost their lives or are injured, it is the entire community. The friends, families, and neighbors of those who lost their lives are still victims. 
In the aftermath of September 11, people all over the nation lined up to donate blood. It was a way for people to do something to help. To find a way to heal, to assist in the grieving process. Many articles specifically cite to donating blood as a means for victims and communities to deal with grief following such incidents, and in fact, recommend it.[footnoteRef:6] The criminal justice system is frequently involved in care for victims, and rightfully so. However, this interest must extend to all victims, of all races, ethnic background, religions, and sexual orientations. A victim is a victim, and requires care. The ABA responded to this by passing policies on survivor rights for same sex partners of victims and matters involving the ability of first responders to respond to mass killings.[footnoteRef:7]  [6:  “Dealing with Grief after Tragedy”, http://www.news4jax.com/news/dealing-with-grief-after-tragedy. (The shooting at Pulse nightclub in Orlando has impacted many communities, and may make people feel more vulnerable and helpless, said Marilyn Jones, a bereavement and community grief manager with Community Hospice. … Jones said finding an outlet, like donating blood or bringing food to those waiting in line to donate blood can help with dealing with grief, but so can talking and listening.) See also http://www.medicaldaily.com/why-donating-blood-good-your-health-246379. Last accessed November 7, 2016.]  [7:  117 (S&LGL) Approved (142; 103) (“RESOLVED, That the American Bar Association supports increased federal funding to state, local and territorial governments, including public authorities, to enable these "first responders" to prevent terrorist attacks and increase their readiness to respond to any attacks that do occur.”)
] 


Louie, of GMHC, (an AIDS and HIV group in New York – www.gmhc.org) noted the gay community’s “long history of banding together, especially in the face of tragedy.” Following the most lethal mass shooting in U.S. history, he said, “some people will want to donate blood, and won’t be able to.” Based on current estimates of the number of MSM in the United States, there would be about 4.2 million more eligible blood donors in the U.S. if the FDA were to lift the ban entirely.  

It is important for the safety of the blood supply and the protection of the public health that FDA’s blood donation policies be based on the current scientific testing methodologies.  But FDA’s current policy is overly restrictive.  Dr. Paul Volberding, director of the AIDS Research Institute at the University of California, San Francisco, said the policy requiring gay men to stay celibate for 12 months before donating blood is “not really supported by the facts.” 

The FDA policy is “overly conservative,” agreed Dr. Susan Buchbinder, director of the HIV research program for San Francisco General Hospital. “I don’t think it’s appropriate given current testing technology.” She added: “I can’t imagine that additional pain that people feel when they go in trying to help care for the survivors of this massacre and are unable able to donate blood because of a regulation that I don’t believe is supported by the science.”  Dr. Volberding told STAT that “The window from the exposure to testing positive is as short as a few days.”[footnoteRef:8]  FDA’s current blood donation policy requires deferral for much longer than the window period.  [8:  http://www.pbs.org/newshour/rundown/blood-donation-limits-for-gay-men-not-supported-by-facts-aids-experts-say/. Last accessed November 7, 2016.] 


On June 14, 2016, Illinois Rep. Mike Quigley put out a press release that included comment from Rep. Barbara Lee and other House Democrats on the FDA’s blood donation policy for MSM. Like Lee, New York Rep. Sean Patrick Maloney called the FDA’s policy a “bigoted, backward and unscientific regulation.”[footnoteRef:9] California Rep. Xavier Becerra also implied science wasn’t the basis for the FDA’s policy when he said, “Science should be the basis for our policy, not sexual orientation.” Quigley, the vice chair of the Congressional LGBT Equality Caucus, also called on FDA Commissioner Robert Califf “to change the policy to be based on the risk of transfusion-transmissible infections, and not on sexual orientation.” In other words, FDA’s blood donation policy should be based on an individual risk-based assessment. [9:  https://quigley.house.gov/media-center/press-releases/quigley-house-members-and-lgbt-allies-push-fda-to-end-discriminatory . Last accessed November 7, 2016.] 


In addition, Florida Rep. Alcee L. Hastings said, “We have the technological capabilities to screen blood donations to ensure they are safe for use, regardless of one’s sexual orientation.” According to the FDA’s own revised blood donation policy document, “The prevalence of HIV infection in male blood donors who reported that they were MSM was determined to be 0.25%, which is much lower than the estimated 11-12% HIV prevalence in the population of individuals reporting regular MSM behavior … This indicates that considerable self-selection likely took place in individuals who presented to donate.”[footnoteRef:10] [10: http://www.fda.gov/downloads/BiologicsBloodVaccines/GuidanceComplianceRegulatoryInformation/Guidances/Blood/UCM446580.pdf (Last accessed November 7, 2016).] 


	The ABA has adopted numerous policies over the years addressing LGBTI rights and discrimination, first responder and medical services following a terrorist attack, victim rights and protections, as well as policies regarding needle exchange programs. The ABA even adopted policy on care and services for the victims of hurricane Katrina. Some of these policies are set forth below, others are attached. There is a long history of the ABA House of Delegates adopting resolutions pertaining to the protection of victim rights. In 2014, the House of Delegates adopted a policy that states,

“RESOLVED, That the American Bar Association “[r]ecognizes that lesbian, gay, bisexual and transgender (LGBT) people have a human right to be free from discrimination, threats and violence based on their LGBT status and condemns all laws, regulations and rules or practices that discriminate on the basis that an individual is a LGBT person.”[footnoteRef:11]  [11:  2014 AM 114B] 


The ABA has also addressed the issue of HIV infections, adopting a policy that states: “RESOLVED, That in order to further scientifically based public health objectives to reduce HIV infection and other blood-borne diseases, and in support of its long-standing opposition to substance abuse, the American Bar Association supports the removal of legal barriers to the establishment and operation of approved needle exchange programs that include a component of drug counseling and drug treatment referrals.”[footnoteRef:12] [12:  106B (IR&R, Criminal Justice, Standing Committee on Substance Abuse, Commission on Homelessness and Poverty, Comm. On Mental & Physical Disability Law, Nat. Lesbian and Gay Law Association).
] 



After the massacre and public outcry over the gay blood ban, on July 26, 2016, the FDA requested public comments to address the MSM One-Year Policy. Specifically, the statement read: 
The agency wants comments supported by scientific evidence such as data from research, regarding potential blood donor deferral policy options to reduce the risk of HIV transmission, including the feasibility of moving from the existing time-based deferrals related to risk behaviors to alternate deferral options, such as the use of individual risk assessments. [footnoteRef:13] [13:  FDA, Request for comment by November 25, 2016: Blood Donor Deferral Policy for Reducing the Risk of Human Immunodeficiency Virus Transmission by Blood and Blood Products, (July 26, 2016), available at http://www.fda.gov/ForPatients/CommentonGuidance/ucm513189.htm.] 


The following points are made in response to FDA’s July 2016 Request for Comments:
· FDA should reduce the deferral period for gay and bisexual men from one year to one month after the donor’s most recent sexual encounter with a man .  A one-month deferral is scientifically based on the window period for HIV when using nucleic acid testing (NAT), and therefore would be sufficient for maintaining the safety and purity of the blood supply without unnecessarily restricting the donor pool.  
· FDA should support a study that will test the validity of certain screening questions and their effectiveness in identifying individuals at higher risk of transmission during the window period for HIV.   
· FDA should be a leader in the international community with regard to blood donation.  This requires consistent, proactive review of Agency recommendations.  Other countries are making progress to revise their blood donation policies based on current testing methodologies. FDA should continue to review its blood donation policies as new scientific evidence becomes available.

History

Academics and advocates have written extensively on the history of the MSM blood donation ban.[footnoteRef:14] This policy against blood donations from MSM has its roots in the AIDS crisis of the early 1980s when HIV/AIDS was spreading rampantly among gay men.  During that time, there was a great amount of uncertainty and lack of scientific research surrounding AIDS, and health workers discovered that the underlying virus—HIV—was transmissible through blood and blood products.  Thus, the transfusion of blood carrying HIV would infect the recipient of that blood.  Accordingly, the FDA imposed various deferment policies throughout the 1980s and early 1990s until it settled on a lifetime deferment in 1992 (“MSM Lifetime Policy”).[footnoteRef:15] [14:  See, e.g., Christopher McAdam, An Antiquated Perspective: Lifetime Ban for MSM Blood Donations No Longer Global Norm, 16 DEPAUL J. OF HEALTH CARE L. 21 (2014). ]  [15:  For a thorough history of the policies of deferment for blood donations from MSM prior to 2008, see Adam R. Pulver, Gay Blood Revisionism: A Critical Analysis of Advocacy and the “Gay Blood Ban”, 17 TUL. J. L. & SEXUALITY 107 (2008).] 


Since 1992, there have been extensive advancements in HIV awareness, testing, and prevention among MSM, as well as the mandatory testing of blood donations for HIV prior to transfusions.  Nonetheless, the FDA maintained the 1992 MSM Lifetime Deferment Policy until December 2015. 

In December 2015, the FDA published the “Revised Recommendations for Reducing the Risk of Human Immunodeficiency Virus Transmission by Blood and Blood Products” (“Revised Recommendations”).[footnoteRef:16]  This announced a change from what amounted to a lifetime ban on blood donations by MSM to a one-year deferral period (“MSM One-Year Policy”) from a donor’s most recent sexual encounter with another man. FDA took a significant and important step in the right direction in the December 2015 policy. Nonetheless, the immense progress in prevention, testing, and awareness has rendered even the one-year deferment period unnecessary.  [16:  FDA, Revised Recommendations for Reducing the Risk of Human Immunodeficiency Virus Transmission by Blood and Blood Products, (Dec. 2005), http://www.fda.gov/downloads/BiologicsBloodVaccines/Guidance ComplianceRegulatoryInformation/Guidances/Blood/UCM446580.pdf (referred hereinafter as “Revised Recommendations”).] 


III. 	All Donated Blood Is Tested

All blood donated in the United States is subject to mandatory tests to detect various transmittable diseases—including HIV.  One such form is nucleic acid testing (“NAT”), a molecular testing technique introduced in the late 1990s and early 2000s to reduce the risk of infections transmitted through blood transfusions.[footnoteRef:17]  NAT can identify HIV in a blood sample within two weeks of the date of infection.[footnoteRef:18] Blood donations in the United States are tested by pooling together samples of blood from 6-16 donors for the same NAT.  Then, if HIV is present in one of the samples, none of the samples may be used in a future transfusion and all are discarded.[footnoteRef:19]  [17:  Rekha Hans &Neelam Marwaha, Nucleic acid testing-benefits and constraints, 8. 1, 2 (Jan-Jun 2014). ASIAN J. TRANSFUSION SCI]  [18:  “RNA detection by NAT, using TMA in minipools of 16 (as described for HBV and HCV testing), closes the window period between infection and the detection of antibody by about 4-7 days.” American Red Cross, Blood Testing, AMERICANREDCROSS.COM, http://www.redcrossblood.org/learn-about-blood/what-happens-donated-blood/blood-testing.]  [19:  Revised Recommendations at 9.] 


The FDA asserts that including donations from MSMs in these pools for testing increases the likelihood of contamination and poses a grave risk to the blood supply.[footnoteRef:20]  However, the FDA also reports in its Revised Recommendations that the rate of HIV infection in MSM blood donors is only 0.25%.[footnoteRef:21]  Blood collection organizations could mitigate the risk posed by these donations by continuing to screen potential donors and separating donations made by MSM donors from those made by individuals determined to be at a lower risk.  If donations from MSM donors were tested together, this would not increase the risk of contamination to donations from non-MSM donors.  Because MSM’s already make up approximately 2.6% of blood donors in the United States[footnoteRef:22] due to non-compliance with the deferment period, and because blood collection organizations already screen potential donors using questions about sexual history, this method would not be very costly or logistically difficult to implement.  [20:  Id.]  [21:  Advisory Committee on Blood and Tissue Safety and Availability, NHLBI Recipient Epidemiology and Donor Study-III (REDS-III), Noncompliance with the men who have sex with men (MSM) deferral among U.S. male blood donors, Blood Donation Rules Opinion Study (BloodDROPS), November 13, 2014, http://webcast.nccsite.com/nih/0016/. ]  [22:  Id. ] 


According to the Food and Drug Administration Website:

The FDA reviews and approves all test kits used to detect infectious diseases in donated blood. After donation, each unit of donated blood is required to undergo a series of tests for infectious diseases, including: Hepatitis B and C viruses; Human Immunodeficiency Virus, Types 1 and 2; Human T-Lymphotropic Virus, Types I and II; Treponema pallidum  (Syphilis). Additionally, FDA recommends testing for the following infectious diseases: West Nile Virus and Trypanosoma cruzi (Chagas disease). Donated blood must be quarantined until it is tested and shown to be free of infectious agents.[footnoteRef:23] [23:  http://www.fda.gov/BiologicsBloodVaccines/SafetyAvailability/BloodSafety/ucm095522.htm (Last accessed November 5, 2016). 
] 


The FDA has revisited its donor deferral recommendations to reduce the risk of transmitting human immunodeficiency virus (HIV) several times over the past 10 years. …. In 2010, the ACBSA found that the deferral policy for men who have had sex with other men (MSM) was suboptimal and it recommended that studies be conducted to better inform a potential policy change. Once the studies were completed in 2014, the FDA along with other Public Health Service agencies, including the Centers for Disease Control and Prevention, Health Resources and Services Administration, National Institutes of Health, and the Office of the Assistant Secretary for Health, assessed the results of the studies. In November 2014, these results were presented to the HHS Advisory Committee for Blood and Tissue Safety and Availability (the committee that succeeded the ACBSA), which, after considering the results, recommended that a shorter deferral period was appropriate.

Prior to the current guidance, FDA’s recommendations were outlined in the April 1992 memorandum, “Revised Recommendations for the Prevention of Human Immunodeficiency Virus (HIV) Transmission by Blood and Blood Products.” Based on the evidence now available, FDA has changed its recommendation from the indefinite deferral for MSM to a 12 month blood donor deferral since last MSM contact. For other behavioral deferrals such as commercial sex workers and injection drug use, insufficient data are available to support a change to the existing deferral recommendations at this time.[footnoteRef:24] [24: http://www.fda.gov/BiologicsBloodVaccines/BloodBloodProducts/QuestionsaboutBlood/ucm108186.htm (Last accessed November 5, 2016). 
] 


IV.	Too Many are Unnecessarily Deferred

In the Revised Recommendations, the FDA briefly explained the current risk of HIV infection associated with male-to-male sexual contact, as well as commercial sex work (“CSW”) and injection drug use (“IDU”).[footnoteRef:25]  These risks are the basis for the one-year deferral.  As relevant to MSM, the FDA explained: [25:  Id. at 3-4.] 


Among persons living with HIV in 2012, CDC estimates that 56% were MSM (including MSM who were also IDU).  MSM remain at increased risk of HIV infection.  In 2010, the majority of new HIV infections were attributed to male-to-male sexual contact: 63% among all adults and 78% among men, indicating that male-to-male sexual contact remains associated with high rate of HIV exposure.[footnoteRef:26] [26:  Id. at 4.] 


While these numbers appear very high, the FDA fails to contextualize the numbers against the overall population of the United States.  A review of the proportions of the total MSM population and those living with HIV is informative.

	The FDA states that MSM who had male-to-male sexual contact within the last five years constitute approximately 4% of the overall population of the United States.[footnoteRef:27]  According to the CDC, “Gay and bisexual men accounted for an estimated 83% (29,418) of HIV diagnoses among males and 67% of all diagnoses” in 2014.[footnoteRef:28]  The U.S. Census Bureau estimates that the total population of the United States was 320,090,857 people on January 1, 2015.[footnoteRef:29]  Accordingly, the 2014 population of MSM who had had male-to-male sexual contact within the last five years was approximately 12,803,634 (rounded to the nearest one).  Thus, the 29,418 HIV transmissions in the MSM community in 2014 constituted only 0.2% of the MSM population.   [27:  Id.]  [28:  Centers for Disease Control and Prevention, HIV in the United States: At a Glance, CDC.GOV, (June 2016), http://www.cdc.gov/hiv/statistics/overview/ataglance.html.]  [29:  United States Census Bureau, Census Bureau Projects U.S. and World Populations on New Year’s Day, CENSUS.GOV NEWSROOM, (Dec. 29, 2014), https://www.census.gov/newsroom/press-releases/2014/cb14-tps90.html.] 


Additionally, the Revised Recommendations state that an estimated 10-11% of MSM are living with HIV.[footnoteRef:30]  The total number of MSM (beyond those who have had male-to-male sexual contact within the last 5 years) is estimated to be 7% of the total population.[footnoteRef:31]  Using the 320,090,857 figure above, this amounts to 22,406,360 members of the MSM community in total, so the total number of MSM who are living with HIV is estimated at 2,466,700.  Accordingly, the MSM Policy impacts a potential donor pool of 19,939,660 people who are deferred but not living with HIV. [30:  Revised Recommendations at 6.]  [31:  Id. at 4.] 


These simplified calculations show that the figures relied upon by the FDA appear to inflate the risk of MSM HIV transmission by failing to contextualize it.  The FDA imposes a one-year deferral for MSM based on the 0.2% transmission total within the total MSM population, which directly impacts the 19,939,660 potential MSM donors who do not live with HIV.

	V.	Other Nations Use Individual Risk Assessments

“Argentina ended its ban on gay and bisexual men donating blood last year, and Italy has also transitioned away from a total ban on gay men, instead assessing individuals based on risk.”[footnoteRef:32] In the case of Argentina, its Health Minister explained the change: “Health Minister Daniel Gollán said the decision was ‘scientifically and technically accurate.’”[footnoteRef:33] [32:  Sam Levin, id.]  [33:  http://time.com/4038742/argentina-gay-blood-donation/, quotting Slate.] 


Italy has been using individual assessments since 2001, as the following excerpt explains:
In 2001, a new decree of the Ministry of Health changed the previous provisions. A new policy was introduced based on an individual risk assessment (IRA) of candidate donors with regards to at-risk sexual behaviour. … The policy introduced a distinction between "risk" and "high risk" sexual behaviour to be individually assessed in each blood donor, both male and female, regardless of sexual orientation. "Risk" sexual behaviour includes: having a new sexual partner whose sexual behaviour is unknown, having ever had one occasional sexual relationship with a person whose sexual behaviour is unknown, having had casual sex with an HIV- and/or HBV- and/or HCV-infected partner. A blood donor, whether MSM or heterosexual, having engaged in any of these behaviours is deferred for 4 months from the exposing event. "High risk" behaviour is intended as a behaviour exposing the donor to a high risk of acquiring transfusion-transmissible infections and includes: usual/recurrent (occurring repeatedly) sex with more than one heterosexual or MSM partner whose sexual behaviour is unknown, receiving or exchanging sex for money, use of injecting drugs, usual/recurrent sex with a partner positive for syphilis and/or HIV and/or HBV and/or HCV. A blood donor, whether MSM or heterosexual, having engaged in any of these behaviours is permanently deferred. The physician in charge of blood donor selection is responsible for adjudicating either "risk" or "high risk" behaviour.[footnoteRef:34] [34:  Barbara Suligoi, Simonetta Pupella, Vincenxa Regine, Mariangela Raimando, Claudio Valati & Giuliano Grazzini Blood Transfusion, https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3729137/] 

A study of the effects of the change demonstrated “that the implementation of the IRA policy in 2001 did not significantly affect either the incidence or prevalence of HIV infection among blood donors or the distribution of MSM and heterosexuals among HIV antibody-positive blood donors.” [footnoteRef:35]  FDA should be a leader in the international community and base its blood donation policies on the accuracy of current scientific testing methodologies. [35:  Id.] 


VI.	Conclusion

HIV is spread as a result of risky behaviors. The FDA should move away from categorizing all MSM as at-risk. After all, MSM blood from a man in a multi-year monogamous homosexual marriage is less risky than a sexually active heterosexual female who engages in at-risk behaviors.  Accordingly, the American Bar Association urges the FDA to update its current policy requiring deferment of blood donations from gay and bisexual men who have sex with men, moving from a deferral for one year after the donor’s most recent sexual encounter with a man to a deferral policy based on an assessment of the risk posed by an individual based on potential recent exposures rather than on the individual’s sexual orientation. 


						
							Respectfully submitted, 
				
							Matthew Redle
							Chair, Criminal Justice Section
							February 2017
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EXECUTIVE SUMMARY


1.	Summary of the Resolution 

This resolution calls for the repeal and/or modification of the discriminatory prohibitions on blood donations by gay men and for the FDA to develop non-discriminatory but medically safe means of accepting blood donations and testing for infectious diseases.

2.	Summary of the Issue that the Resolution Addresses

This resolution addresses the discriminatory impact of the current FDA blood donation regulations, and the disparate and damaging impact these policies have on victims and the victim community.  


3.	Please Explain How the Proposed Policy Position Will Address the Issue 

If adopted, this policy will be used in local, state, and federal jurisdictions to promote reformation of FDA policies to ensure that blood donation regulations are both medically safe/sound, but also implemented in a non-discriminatory fashion.


4.	Summary of Minority Views or Opposition Internal and/or External to the ABA
Which Have Been Identified

None.






