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State constitutional litigation can be a powerful tool to advance a proactive civil rights agenda at a time when opportunities for creating progressive change in federal courts are imperiled.  Today’s U.S. Supreme Court is widely regarded to be one of the most conservative in the last century, and appears prepared to roll back individual rights (such as reproductive choice) while simultaneously strengthening protections for religious actors who wish to discriminate freely against LGBTQ people. Due to the increased hostility of the federal litigation landscape, it is more important than ever for attorneys working for advancement in the rights of LGBTQ+ people to understand the opportunities for progress that state constitutions can provide.  The speakers on this panel will discuss the potential of state constitutional law in the context of creating progressive change, including 1) differences between state constitutions and the federal Constitution, 2) ways in which state court judges interpret their constitutions differently or the same as the federal Constitution, and 3) a discussion of how state constitutional litigation paved the way for overturning anti-LGBTQ+ sodomy laws, and later establishing national marriage equality.
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Program Outline:

I. Overview: Why Think About State Constitutions Now?
a. The recently changed makeup of the U.S. Supreme Court has resulted in a climate in which progressive litigation is less likely to prove successful in federal court.  The new lineup of Supreme Court justices is widely considered the most conservative in recent memory.  
b. Specifically, the Supreme Court’s decision in Dobbs v. Jackson Women’s Health Organization[footnoteRef:1] has troubling implications for the Supreme Court’s increasingly cramped vision of the personal autonomy protections offered by the U.S. Constitution.  Although this case is technically about abortion rights, the autonomy principles in which the right to abortion is grounded are the same ones that undergird critical LGBTQ+ rights cases.[footnoteRef:2]  Thus, this Supreme Court may be poised to not only refuse to expand civil liberties protections for the LGBTQ+ community, it may actually be prepared, if presented with the opportunity, to roll back rights previously recognized under the U.S. Constitution that are critical to the liberty of LGBTQ+ people. [1:  Insert cite when available]  [2:  See e.g. Lawrence v. Texas, 539 U.S. 558 (2003); Obergefell v. Hodges, 576 U.S. 644 (2015). ] 


II. State Constitutions – The Basics 
a. State constitutions can offer greater rights protections than those offered by the U.S. Constitution.[footnoteRef:3] [3:  See Pruneyard Shopping Ctr. V. Robins, 447 U.S. 74 (1980).] 

b. They often contain provisions not in the U.S. Constitution.[footnoteRef:4] [4:  For example, the Hawaii Constitution includes “sex” as an explicitly protected class. HAW. CONST. art. I, § 5 (1978) (“No person shall be deprived of life, liberty or property without due process of law, nor be denied the equal protection of the laws, nor be denied the enjoyment of the person's civil rights or be discriminated against in the exercise thereof because of race, religion, sex or ancestry.”). In addition, many states have explicit privacy protections in their state constitutions. See generally Ken Gormley, One Hundred Years of Privacy, 1992 WIS. L. REV. 1335, 1424-25 (1992).] 

c. They may contain provisions that are identical or very similar to provisions in the U.S. Constitution, but are interpreted differently.[footnoteRef:5] [5:  Some state judiciaries interpret similar provisions in “lock step” with federal jurisprudence, while other state judiciaries interpret similar provisions in their own way.  See generally Leonore F. Carpenter and Ellie Margolis, One Sequin at a Time: Lessons on State Constitutions and Incremental Change from the Campaign for Marriage Equality, 75 N.Y.U. Ann. Surv. Am. L. 255 (2020).] 

d. State constitutions may have very different processes for amendments. Some are easy to amend, and others more difficult. They are generally far easier to amend than the U.S. Constitution, however.[footnoteRef:6] [6:  See generally Connor O'Mahony, If a Constitution is Easy to Amend, Can Judges be Less Restrained? Rights, Social Change, and Proposition 8, 27 HARV. HUM. RTS. J. 191, 198 (2014) (discussing how the “hyper-malleability” of California's constitution led to the passage of the anti-marriage amendment known as Proposition 8).] 


III. How Have State Constitutions Been Used to Protect or Undermine the Rights of LGBTQ+ People?
a. Several state sodomy laws were struck down in a combination of legislative repeal efforts and state constitutional challenges before the U.S. Supreme Court, in Lawrence v. Texas, overruled Bowers v. Hardwick and found that sodomy laws violate the U.S. Constitution.[footnoteRef:7] [7:  The Lawrence Court specifically noted that, following its decision in Bowers v. Hardwick, “The courts of five different States have declined to follow [Bowers] in interpreting provisions in their own state constitutions parallel to the Due Process Clause of the Fourteenth Amendment.”  Lawrence, 539 U.S. at 576.] 

b. The campaign for marriage equality found its first wins in state courts, using state constitutional theories.[footnoteRef:8] [8:  See generally Mary L. Bonauto, Equality and the Impossible – State Constitutions and Marriage, 68 RUTGERS U. L. REV. 1481 (2016).] 

c. However, the ease of amending state constitutions opened the door for the passage of numerous state constitutional amendments barring marriage equality prior to the Supreme Court’s decision in Obergefell v. Hodges.[footnoteRef:9]  But in 2020, Nevada voters added marriage equality protections to its constitution.[footnoteRef:10] [9:   During the 2004 election, state constitutional amendments prohibiting marriage equality appeared on the ballot in eleven states, where they all passed by overwhelming majorities. See James Dao, Same-Sex Marriage Issue Key to Some G.O.P. Races, N.Y. TIMES, https://www.nytimes.com/2004/11/04/politics/campaign/samesex-marriage-issue-key-to-some-gop-races.html]  [10:   Nev. Const. art. I, § 21 (“1. The State of Nevada and its political subdivisions shall recognize marriages and issue marriage licenses to couples regardless of gender. 2. Religious organizations and members of the clergy have the right to refuse to solemnize a marriage, and no person has the right to make any claim against a religious organization or member of the clergy for such a refusal. 3. All legally valid marriages must be treated equally under the law.”).

] 


IV. Current Hot Topics in State Constitutional Law 

V. Thinking About Litigating a State Constitutional Law Claim? A View from the Bench 

VI. Takeaways!
a. Don’t assume that a hostile U.S. Supreme Court means that all progressive litigation is doomed.
b. Know what’s in your state constitution!
c. Consider whether you can use the amendment process in your state to shore up existing protections for your community, and to add new protections.
d. Incremental progress has tremendous value, not only for creating change, but for moving public opinion.
e. [bookmark: _GoBack]The recent decision in Dobbs shows us that the fates of all marginalized groups are linked.  The weakening of protections for one group inevitably threatens protections for others.  Coalition-building is more important today than ever.

VII. Questions?
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