Voter Suppression

Voter suppression, or strategies used to discourage or prevent individuals from voting, is
experiencing a resurgence in recent years. Various methods of voter suppression have been
used to keep minorities from voting since the Fifteenth Amendment extended the franchise to
black American men. Jim Crow laws across the South imposed stringent limitations on voter
eligibility such as “grandfather clauses” that prohibited a citizen from voting unless his
grandfather was eligible to vote, effectively foreclosing newly-freed black Americans from
casting their ballots.

The Voting Rights Act of 1965 marked a major shift in voter enfranchisement by
prohibiting racial discrimination in voting. Importantly, the VRA contains a provision that any
states that had a history of racially discriminatory laws would have to obtain federal approval to
enact new laws that would restrict voting access. However, in the 2013 case Shelby County v.
Holder, the Supreme Court struck down that section of the VRA as unconstitutional, ruling that it
was no longer responsive to current conditions. As a result, the enforcement provisions of the
VRA lost their teeth. After the Shelby County ruling, states began enacting a bevy of laws that
restrict voting access in various ways.

Voter suppression methods such as voter ID laws disproportionately target minority
communities, effectively disenfranchising those who are already underrepresented in politics.
“One person, one vote” is a fundamental tenet of democracy, yet many eligible voters are
precluded from exercising this right by restrictive laws passed under the pretext of preventing
voter fraud.

The impact of voter suppression can be determinative in a closely-contested race.
During the 2018 midterm election, the Georgia gubernatorial election came under fire because
of allegations of voter suppression tactics imposed by Republican candidate and then-Secretary
of State Brian Kemp, who ultimately defeated Democrat Stacey Abrams to win the election.
Given the Supreme Court’s tacit blessing for states to enact stringent voter requirements,
Americans can only expect to see more voter suppression methods employed by state
legislatures looking to gain a partisan advantage. With the 2020 presidential election fast
approaching, Americans must do what we can to stand up for voting rights for everyone, lest the
United States become a true democracy in name only.

Electoral College

The Electoral College is a constitutional mechanism through which the President of the
United States is elected. This process was established by the Framers as a compromise
between factions who wanted the president elected through a national popular vote and those
who supported choosing the president through a Congressional vote. The Electoral College
grants each state (and the District of Columbia) a number of electors equal to the number of
U.S. senators and representatives of that state.



Typically, the winner of the Electoral College also wins the national popular vote.
However, five times in American history, and twice in the last twenty years, the winner of the
popular vote lost in the Electoral College. That a candidate could win more votes nationwide, yet
still lose the election, has created no small amount of dissatisfaction with the Electoral College
process. However, abolishing the Electoral College would require a constitutional amendment.
In lieu of amending the Constitution, some states are trying to work around the Electoral College
system by entering into an agreement known as the National Popular Vote Interstate Compact
(NPVIC). States that enact the NPVIC agree to pledge their electors to the winner of the
national popular vote, regardless of which candidate wins the majority of the state itself. At
present, fourteen states and the District of Columbia have adopted the NPVIC for a total of 189
Electoral College votes, 70% of the 270 votes needed to give the Compact legal force.

Gerrymandering

Gerrymandering occurs when a legislature manipulates voting district boundaries in
order to favor one party or class of citizens. Two principal tactics are used in gerrymandering:
“packing,” in which legislatures concentrate a party’s or group’s voting power into a small
number of districts, and “cracking,” where the legislature dilutes the effect of a voting block by
splitting it into multiple districts to reduce voters’ electoral power. In the 1960 case Gomillion v.
Lightfoot, the Supreme Court found that districts gerrymandered to disenfranchise black voters
violated the Fifteenth Amendment. While racial gerrymandering is specifically prohibited, the
Supreme Court has not yet definitively ruled on the issue of partisan gerrymandering. In 2004, a
plurality of the Supreme Court held in Vieth v. Jubelirer that partisan gerrymandering is
nonjusticiable, but Justice Kennedy’s concurrence indicated that there exists a level of partisan
redistricting that would not be constitutional. In his concurring opinion, Justice Kennedy
suggests that “invidious” partisan gerrymandering would violate individual representational
rights.

Before the Court are two cases challenging the constitutionality of partisan redistricting:
Benisek v. Lamone out of Maryland and Rucho v. Common Cause out of North Carolina.
Although Justice Kennedy’s concurrence could provide some insight into how the court might
analyze these cases, Kennedy is no longer on the Court, and the staunchly-conservative
majority might be disinclined to weigh in on state districting procedures. It remains to be seen
how the Supreme Court will address partisan gerrymandering tactics.

Census

Article I, Section 2 of the Constitution dictates that the federal government must conduct
a decennial census that provides an “actual enumeration” of the number of people living in the
United States. Since 1790, the U.S. has conducted a census every ten years. Although the



Constitution requires only a population count, the federal government began using the census to
acquire additional information about the U.S. population and economy.

In March 2019, Commerce Secretary Wilbur Ross announced that the 2020 census
would include a question about the citizenship status of respondents for the first time since
1950. This announcement triggered an avalanche of legislation by states asserting that the
question would depress responses from immigrant communities and result in an inaccurate
population count. In response, the Census Bureau has argued that a citizenship question is
necessary to enforce the Voting Rights Act. In the case Department of Commerce v. New York
the district court ruled in favor of the law’s challengers and issued a stay preventing the
Department of Commerce from including the citizenship question on the census. The case is
now pending before the Supreme Court.
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“We are never as steeped in history as when we pretend not to
be, but if we stop pretending we may gain in understanding
what we lose in false innocence.”

Michel-Rolph Trouillot!

INTRODUCTION

We continue to pay a heavy price for our history in slavery.2 It is no
exaggeration to say that the legacies of slavery determined the
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This is the second in a series of articles exploring the current effects of slavery on
our law. The first in the series is The Echoes of Slavery: Recognizing the Racist Origins of
the Agricultural and Domestic Worker Exclusion from the National Labor Relations Act,
72 OHIO ST. L.J. 95 (2010).

1 MICHEL-ROLPH TROUILLOT, SILENCING THE PAST: POWER AND THE PRODUCTION OF
HISTORY xix (2015).
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outcome of the most recent presidential election. Donald Trump lost
the popular vote by 2.8 million votes.> As a matter of democracy, and
according to the will of the voters, he lost the election. Yet as a matter
of constitutional law and state electoral-vote allocations, Trump
received a substantial majority of the votes in the electoral college and
won the presidency. In addition, millions of otherwise eligible voters
were denied the right to vote through calculated voter suppression
efforts and felon disenfranchisement.* For a few days after the
election, there was a brief flicker of interest in the electoral college and
its origins in slavery. Now, several months since the election, this
interest has waned and there is little reckoning with the reason why
we have such undemocratic elections.

Donald Trump won the presidency because of two artifacts of
slavery: the electoral college and our post-Reconstruction legacy of
state voter suppression and disenfranchisement efforts. The electoral
college was created in the Constitution to protect the interests of slave
owners.> And current voter suppression efforts are a direct legacy of
white efforts to prevent blacks from voting after the Fifteenth
Amendment prohibited race discrimination in voting.6

Our failure to know and appreciate the depth of the legacies of
slavery leaves us entirely unprepared to understand why presidential
elections come out the way they do. In addition, the lack of historical
perspective leads us to accept that certain aspects of elections, like
state control over voting qualifications and felon disenfranchisement,
are somehow neutral and benign doctrines. State voter-suppression
efforts enjoy a surface plausibility they do not deserve.

2 These political costs of slavery protection, though substantial, come nowhere
near to reflecting the continuing emotional and economic costs to African Americans
of slavery and continuing white resistance to acknowledging the effects of slavery and
racism.

3 Judd Legum, Donald Trump Lost the Popular Vote by 2.8 Million. Most
Republicans Are Convinced He Won, THINKPROGRESS (Dec. 18, 2016, 1:47 PM),
https://thinkprogress.org/donald-trump-lost-the-popular-vote-by-2-8-million-most-
republicans-are-convinced-he-won-b0d8d3c0a0b0.

4 See infra Section IL.B.

5 See Paul Finkelman, The Proslavery Origins of the Electoral College, 23 CARDOZO
L. Rev. 1145, 1155 (2002); Akhil Amar, The Troubling Reason the Electoral College
Exists, TIME (Nov. 10, 2016, 2:19 PM), http://time.com/4558510/electoral-college-
history-slavery.

6 See ALEXANDER KEYSSAR, THE RIGHT TO VOTE: THE UNCONTESTED HISTORY OF
DEMOCRACY IN THE UNITED STATES 111-12 (2000); J. MORGAN KOUSSER, THE SHAPING OF
SOUTHERN POLITICS: SUFFRAGE RESTRICTION AND THE ESTABLISHMENT OF THE ONE-PARTY
SOUTH, 1880-1910, at 1-6 (1974).
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This Essay describes some of the principal legacies of slavery in our
electoral law and their major effects on the most recent presidential
election. First, I discuss why the Constitution itself is properly
considered a proslavery document. One of the proslavery features of
the Constitution is the electoral college, enacted as a way to protect
the interests of slave owners. Next, I discuss two aspects of state
control over voter qualifications that had a major restrictive impact on
the electorate: ostensibly neutral efforts like voter ID laws and felon
disenfranchisement laws.

L THE PROSLAVERY CONSTITUTION AND ELECTORAL POLITICS

The United States Constitution was a proslavery document. When 1
write proslavery, I mean that the Constitution both protected slavery
and provided incentives to increase slavery. The proof of its proslavery
essence is straightforward. The apportionment clause provides that
each state shall have representatives in the House according to the
number of free persons and “three fifths of all other persons” that
inhabit the state.” “Three fifths of all other persons” is a euphemism
for slaves. Under this provision, the number of congressional
representatives from slave states was increased by the number of
persons enslaved. This constitutional arrangement provided extra
political representation to protect slavery in the slave states. In
addition, the slave import limitation of Article I, Section 9, prohibited
Congress from regulating the slave trade until 1808, a twenty-one-year
window for additional slave importation.8 Under these two provisions,
slave owners and their elected representatives had a political incentive
to increase their number of slaves: more representation in Congress
corresponding to more slaves. And the slave import limitation
guaranteed their ability to import more slaves for twenty-one years.
Therefore, the original, proslavery Constitution provided incentives to
own more slaves and protection for the ability to import more slaves.

The Constitution provided additional protections for slave owners.
The Fugitive Slave Clause guaranteed the right of slave owners to

7 U.S. ConsT. art. I, § 2, cl. 3 (“Representatives and direct Taxes shall be
apportioned among the several States...according to their respective Numbers,
which shall be determined by adding to the whole Number of free Persons, including
those bound to Service for a Term of Years, and excluding Indians not taxed, three
fifths of all other Persons.”).

8 Id. art. 1, § 9, cl. 1 (“The Migration or Importation of such Persons as any of the
States now existing shall think proper to admit, shall not be prohibited by the
Congress prior to the Year one thousand eight hundred and eight . . ..").
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recapture their escaped slaves anywhere in the United States.® Article
V of the Constitution forbade amending the Constitution to allow
Congress to inhibit the slave trade before 1808, one of only three
subjects protected from the amendment process in the whole
document.!! Article IV also guarantees federal protection for states
against “domestic violence,” a phrase understood at the time to mean
slave rebellions.!2

In addition to the Constitution’s text, we have the words of the
Framers themselves. During the constitutional convention, Madison
recognized that slavery was the major political fault line between the
states:

But [Madison] contended that the States were divided into
different interests not by their difference of size, but by other
circumstances; the most material of which resulted partly from
climate, but principally from (the effects of) their having or
not having slaves. These two causes concurred in forming the
great division of interests in the U. States. It did not lie
between the large & small States: it lay between the Northern
& Southern, and if any defensive power were necessary, it
ought to be mutually given to these two interests. He was so
strongly impressed with this important truth that he had been
casting about in his mind for some expedient that would
answer the purpose.

Madison also defended the proslavery provisions of the Constitution
in the Federalist Papers. In Federalist No. 54, regarding the
apportionment clause, Madison wrote:

9 Id. art. IV, 8 2, cl. 3 (“No Person held to Service or Labour in one State, under
the Laws thereof, escaping into another, shall, in Consequence of any Law or
Regulation therein, be discharged from such Service or Labour, but shall be delivered
up on Claim of the Party to whom such Service or Labour may be due.”).

10 See id. art. V.

11 Seeid. art. V.

12 Id. art. IV, § 4; see ROBERT G. PARKINSON, THE COMMON CAUSE: CREATING RACE
AND NATION IN THE AMERICAN REVOLUTION 253, 527 (2016); THE FEDERALIST NO. 43
(James Madison) (“I take no notice of an unhappy species of population abounding in
some of the States, who, during the calm of regular government, are sunk below the
level of men; but who, in the tempestuous scenes of civil violence, may emerge into
the human character, and give a superiority of strength to any party with which they
may associate themselves.”).

13 James Madison, Proceedings of Convention, June 19—July 13, in 1 THE RECORDS OF
THE FEDERAL CONVENTION OF 1787, at 322, 486 (Max Farrand ed., 1911); see also THE
DEBATES IN THE FEDERAL CONVENTION OF 1787 WHICH FRAMED THE CONSTITUTION OF THE
UNITED STATES 194-95 (Gaillard Hunt & James Brown Scott eds., 1920).
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The Federal Constitution, therefore, decides with great
propriety on the case of our slaves, when it views them in the
mixt character of persons and of property.... Let the
compromising expedient of the Constitution be mutually
adopted, which regards them as inhabitants, but as debased by
servitude below the equal level of free inhabitants, which
regards the slave as divested of two fifth of the man.1*

Madison later defended these slavery protections during the Virginia
state ratification convention. On June 17, 1788, responding to George
Mason’s critique of the Constitution, Madison discusses the slave
import limitation and the Fugitive Slave Clause:

I should conceive ... [the slave import limitation] to be
impolitic, if it were one of those things which could be
excluded without encountering greater evils. The Southern
States would not have entered into the Union of America
without the temporary permission of . . . [the slave] trade; and
if they were excluded from the Union, the consequences might
be dreadful to them and to us. ... Another clause secures us
that property which we now possess. At present, if any slave
elopes to any of those states where slaves are free, he becomes
emancipated by their laws; for the laws of the states are
uncharitable to one another in this respect. But in this
Constitution, “no person held to service or labor in one state,
under the laws thereof, escaping into another, shall, in
consequence of any law or regulation therein, be discharged
from such service or labor; but shall be delivered up on claim
of the party to whom such service or labor shall be due.” This
clause was expressly inserted, to enable owners of slaves to
reclaim them. This is a better security than any that now
exists. No power is given to the general government to
interpose with respect to the property in slaves now held by
the states . ... Great as the evil is, a dismemberment of the
Union would be worse. If those states should disunite from the
other states for not indulging them in the temporary
continuance of this traffic, they might solicit and obtain aid
from foreign powers.!5

14 THE FEDERALIST NO. 54 (James Madison), reprinted in THE AMERICAN
CONSTITUTION FOR AND AGAINST: THE FEDERALIST AND ANTI-FEDERALIST PAPERS 240-41
(J.R. Pole ed., 1987).

15 James Madison, Speech at the Virginia Ratifying Convention (June 17, 1788),



1086 University of California, Davis [Vol. 51:1081

During ratification debates in South Carolina on January 17, 1788,
General Charles Cotesworth Pinckney, also a participant in the
drafting of the Constitution, expressed his satisfaction with the
Constitution’s protections for slaveholders:

By this settlement we have secured an unlimited importation
of negroes for twenty years. Nor is it declared that the
importation shall be then stopped; it may be continued. We
have a security that the general government can never
emancipate them, for no such authority is granted; and it is
admitted, on all hands, that the general government has no
powers but what are expressly granted by the Constitution,
and that all rights not expressed were reserved by the several
states. We have obtained a right to recover our slaves in
whatever part of America they may take refuge, which is a
right we had not before. In short, considering all
circumstances, we have made the best terms for the security of
this species of property it was in our power to make. We
would have made better if we could; but, on the whole, I do
not think them bad.!e

Pinckney’s comments are important because he was one of the most
ardent defenders of slavery at the convention. Had the Constitution
not protected slavery, the greatest form of wealth in the south, he
would never have defended its propriety for South Carolina and other
slave states.

While this exposition is necessarily brief, the evidence demonstrates
that the Constitution was a proslavery document. In addition, the
majority position among modern historians is that the Constitution
was proslavery.l” As written by historian George Van Cleve, the

reprinted in 3 THE DEBATES IN THE SEVERAL STATE CONVENTIONS ON THE ADOPTION OF THE
FEDERAL CONSTITUTION, AS RECOMMENDED BY THE GENERAL CONVENTION AT
PHILADELPHIA 453-54 (Jonathan Elliot ed., 2d ed. 1836).

16 Charles Cotesworth Pinckney, Speech at the South Carolina Ratifying
Convention (Jan. 17, 1788), as reprinted in 4 THE DEBATES IN THE SEVERAL STATE
CONVENTIONS ON THE ADOPTION OF THE FEDERAL CONSTITUTION, AS RECOMMENDED BY
THE GENERAL CONVENTION AT PHILADELPHIA 286 (Jonathan Elliot ed., 2d ed. 1836).

17 For contemporary scholarship interpreting the Constitution as proslavery, see
RICHARD BEEMAN, PLAIN, HONEST MEN: THE MAKING OF THE AMERICAN CONSTITUTION
333-36 (2009); PAUL FINKELMAN, SLAVERY AND THE FOUNDERS: RACE AND LIBERTY IN THE
AGE OF JEFFERSON ix (2d ed. 2001); GEORGE WILLIAM VAN CLEVE, A SLAVEHOLDERS’
UNION: SLAVERY, POLITICS, AND THE CONSTITUTION IN THE EARLY AMERICAN REPUBLIC 270
(2010); DAVID WALDSTREICHER, SLAVERY’S CONSTITUTION: FROM REVOLUTION TO
RATIFICATION 161-68 (2009); James Oakes, “The Compromising Expedient”: Justifying a
Proslavery Constitution, 17 CArRDOZO L. Rev. 2023, 2023-27 (1996); cf. DON E.
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Constitution “was pro-slavery in its politics, its economics, and its
law.”18 Unfortunately, and notwithstanding the clear evidence and the
consensus among historians, the nature and consequences of the
proslavery Constitution remain relatively unknown and under-
studied.!®

II. LEGACIES OF SLAVERY AND THE PRESIDENTIAL ELECTION

A. Slavery Protection and the Electoral College

By now everyone knows the paradoxical, undemocratic result of the
2016 election for president. Despite winning the popular vote by 2.8
million votes, Hillary Clinton lost the election to Donald Trump.
Trump won a substantial victory in the electoral college, which was
dispositive.2° In the wake of Clinton’s electoral college defeat, many
wondered why we have an electoral college at all. Why does the
world’s leading democracy rely on an electoral institution that
overrides the results of democracy?

The answer to this question can be found in the proslavery
provisions of the Constitution. As described earlier, the “three-fifths of
all other persons” phrase in the apportionment clause was intended to
give additional representation in Congress to the slave states. The
electoral college also was created to protect the political interests of
slave owners in presidential elections.

FEHRENBACHER, THE SLAVEHOLDING REPUBLIC: AN ACCOUNT OF THE UNITED STATES
GOVERNMENT’S RELATIONS TO SLAVERY 39 (Ward M. McAfee ed., 2001) [hereinafter
FEHRENBACHER, THE SLAVEHOLDING REPUBLIC] (“[The] view of the Constitution as
culpably proslavery... has gained wide acceptance in modern historical
scholarship.”); Matthew Mason, Book Note, 42 J. INTERDISC. HIST. 309, 309 (2011)
(reviewing VAN CLEVE, supra) (“Van Cleve, along with the majority of current
scholars, thus places slavery at the heart of the Founding of the United States, in no
instance more so than the Constitution . . . .”). Some historians continue to argue that
the Constitution was essentially neutral on slavery. See DON E. FEHRENBACHER, THE
DRED SCOTT CASE 26-27 (1978) (arguing that slavery was peripheral to the
Constitution); FEHRENBACHER, THE SLAVEHOLDING REPUBLIC, supra, at 47 (“[Tlhe
Constitution as it came from the hands of the framers dealt only minimally and
peripherally with slavery and was essentially open-ended on the subject.”).

18 VAN CLEVE, supra note 17, at 270.

19 The question of why only a few of my readers know that the Constitution was
proslavery, raises interesting questions of epistemology and the ideology of
Constitutional Law casebooks. See Juan F. Perea, Race and Constitutional Law
Casebooks: Recognizing the Proslavery Constitution, 110 MicH. L. Rev. 1123, 1125
(2012).

20 While many Clinton supporters hoped for “rogue electors” who would reject
their assigned votes for Trump, this very slim possibility never materialized.
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The problem the Framers tried to solve with the electoral college
was this: the Northern states had many more qualified, free white male
voters than the slave South, since slaves could not vote.2! This meant
that the antislavery North would outvote the South consistently in
elections for Congress and the President. The North’s greater political
power under representative democracy posed an unacceptable threat
to slavery. In order to solve this problem, the Framers adopted the
“three-fifths” compromise, which increased the number of
representatives from the slave states by a number corresponding to
three-fifths the number of slaves held. This compromise equalized
roughly, at the time of the convention, the political power of the
North and South.

In order to solve this problem in presidential elections, the delegates
to the constitutional convention created the electoral college. The
need to protect the interests of slave owners was a primary objection
to having presidential elections directly by the people. On July 19,
1787, James Madison described both the intuitive appeal of direct
democracy and the superseding need for slavery protection through an
electoral college:

The people at large was in his opinion the fittest in itself. It
would be as likely as any that could be devised to produce an
Executive Magistrate of distinguished Character.... There
was one difficulty however of a serious nature attending an
immediate choice by the people. The right of suffrage was
much more diffusive in the Northern than the Southern states;
and the latter could have no influence in the election on the
score of the Negroes. The substitution of electors obviated this
difficulty and seemed on the whole liable to the fewest
objections.?2

As Madison describes, the problem with direct democracy was that the
free voting population in the North was much larger than that of the
South, since slaves could not vote. The southern slave states would
never agree to a system in which they could be consistently outvoted
by northerners, many of whom opposed slavery. The solution was to
bolster southern representation in the electoral college as in legislative
apportionment.

21 See Finkelman, supra note 5, at 1155.

22 James Madison, Session of Thursday, July 19, 1787, in THE DEBATES IN THE
FEDERAL CONVENTION OF 1787 WHICH FRAMED THE CONSTITUTION OF THE UNITED
STATES, supra note 13, at 282, 285-86.
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Votes in the electoral college were allocated to states using the same
formula as legislative apportionment.22> Each state’s electoral votes
incorporated representation based on three-fifths of the number of
slaves, therefore boosting the electoral representation of slave states.2*
The only reason we have an electoral college rather than a more direct
popular election was the need of slave owners to have additional
representation based on their slave ownership. Without this “slave
bonus,” Southern slave states, with fewer free white voters, would
have been outvoted every time, as Madison recognized.?

Unlike any other democracy in the world, the United States has
presidential elections distorted in the bizarre manner of the electoral
college.2® The magnitude of the distortion of democracy becomes
apparent when we consider the consequences of the electoral college.
In two out of the last five elections, in 2000 and 2016, the winner of
the popular vote lost the election in the electoral college.2” The
electoral college thus repudiated the results of democracy fully forty
percent of the time over the last five elections. Other than a military
coup, there is no greater distortion possible than reliance on a system
that repudiates the results of democracy.

The electoral college system only makes sense when one considers
its original purpose in protecting the interests of slave owners. If the
electoral college had any rationality beyond the protection of slave
owners’ property interests, then it would have been reproduced as a
reasonable manner of election somewhere. This is particularly true
since the United States has long been considered a leading democracy
in the world, modelling democracy for other countries.

Yet there is not a single instance of any other democratic
government choosing to reproduce the electoral college. Every other
form of election in this democracy, for governors, congressmen,

23 U.S.ConsT. art. I, 8 2;id. art. I, § 1, cl. 2.

24 See id. (stating that the number of electors is “equal to the whole number of
Senators and Representatives to which the State may be entitled in the Congress”
thereby incorporating by reference the “three-fifths” clause, used to calculate the
number of representatives of a state in Congress).

25 Cf. GARRY WILLS, “NEGRO PRESIDENT”: JEFFERSON AND THE SLAVE POWER 75-76
(2005) (discussing how the “slave bonus” helped Thomas Jefferson become president
in 1800).

26 Finkelman, supra note 5, at 1146 (“The system seems to be unique in the
United States — applying only to the presidential election — and unique to the United
States. I know of no western or industrialized democracy that uses such a system.”).

27 Bill Chappell, Shades of 2000? Clinton Surpasses Trump in Popular Vote Tally,
NPR (Nov. 9, 2016, 7:22 AM), http://www.npr.org/sections/thetwo-way/2016/11/09/
501393501/shades-of-2000-clinton-surpasses-trump-in-popular-vote-tally.
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senators, state representatives, mayors, and other local elections, relies
on a democratic process, not the electoral college.28 If the electoral
college was a reasonable manner of election, or even a rational manner
of election, then it would be imitated somewhere. The fact that the
electoral college does mnot exist or function anywhere besides
presidential elections in the United States is powerful evidence of just
how bizarre it is in a nation now free of slavery.

The electoral college results in myriad other distortions of
democracy. Because every state is guaranteed at least three electoral
votes regardless of size, small states have disproportionally more
representation, and therefore more electoral power, then the larger
states.29 For example, sparsely populated Wyoming has the minimum
of three electoral votes, each electoral vote corresponding to 177,556
Wyoming citizens.3® Densely populated California, in contrast, has
fifty-five electoral votes, each corresponding to 668,303 California
citizens.3! Wyoming electoral votes have 3.18 times more than the
electoral power of the national average, while California electoral votes
have only eighty-five percent of the power of the national average.32 In
the last election this meant that voters in populous California had less
electoral clout than voters in sparsely populated Wyoming, a
nonsensical result. In addition, most states allocate their electoral
votes by winner-take-all, rather than by a proportional process,
making many votes appear meaningless.3> Because of our electoral
system, candidates concentrate their attention only on a few swing
states and essentially ignore the rest of the country.

We live with a bizarre, undemocratic electoral system because we
fail to recognize the proslavery origins of the electoral college and we
have not amended the Constitution to provide a more rational
alternative. Yet there is little or no chance of achieving sufficient
consensus to abolish the electoral college, since the party winning the
presidency always benefits from the operation of the college.

28 Finkelman, supra note 5, at 1146; see, e.g., Amar, supra note 5 (explaining that
no governorship is decided using an electoral college method).

29 Finkelman, supra note 5, at 1145.

30 See Population vs. Electoral Votes, FAIRVOTE (last visited Sept. 27, 2017),
http://www fairvote.org/population_vs_electoral_votes (follow “2008 Population vs.
Electors, State-by-State information” hyperlink).

31 See id.

32 Id.

33 Devin McCarthy, How the Electoral College Became Winner-Take-All, FAIRVOTE
(Aug. 21, 2012), hup://www.fairvote.org/how-the-electoral-college-became-winner-
take-all.
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Instead of struggling in vain for an amendment, the best option for
reform today is the National Popular Vote Interstate Compact.>* States
who join the Compact commit to award their electoral votes to the
winner of the popular vote.3> When the total number of electoral votes
committed by states joining the Compact reaches 270 or more, the
winning total is awarded to the candidate who wins the popular vote.3¢
The Compact guarantees that the winner of the popular vote also wins
the electoral college and becomes president. To date, eleven states
totaling 165 electoral votes have joined the Compact.3”

B. State-Centered Voter Qualification Standards and Voter Suppression

One of the important aspects of federalism today is our state-
centered system of voter qualifications in national elections. Prior to
the adoption of the Constitution, each colony was able to set its own
voter qualifications.3® In general, suffrage was limited to property-
owning white males.3® The original Constitution was silent on the
right to vote, except to specify that state legislatures would determine
the “manner” of selection of electors for the presidency.* Accordingly,
under the Constitution states retained their original colonial powers to
determine the qualifications of voters. While subsequent amendments
forbade state discrimination with regard to race, sex, age, and poll
taxes,#! states remained free to decide for themselves all other
qualifications for voters.#? This is why different states are able to
define different periods for early voting, require different sorts of voter
IDs, and use differing standards for felon disenfranchisement.*3

Voter qualification standards, however, have been used throughout
our history as a way to deny African Americans the right to vote. After

34 Mark Joseph Stern, Yes, We Could Effectively Abolish the Electoral College Soon. But
We Probably Won't., SLATE (Nov. 10, 2016, 2:14 PM), http://www.slate.com/blogs/the_
slatest/2016/11/10/the_electoral_college_could_be_abolished_without_an_amendment.
html.

35 Id.

36 Id.

37 1Id.; Agreement Among the States to Elect the President by National Popular Vote,
NATL POPULAR VOTE, http://www.nationalpopularvote.com/written-explanation (last
visited Sept. 12, 2017).

38 KEYSSAR, supra note 6, at 18.

39 Id. at 8, 56.

40 Id. at 4.

41 See U.S. CONST. amend. XV, XIX, XXIV, XXVIL.

42 KEYSSAR, supra note 6, at 4.

B Seeid.
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the Fifteenth Amendment prohibited overt race discrimination in
voting, southern slave owners and their supporters engaged in a
prolonged, violent campaign to suppress voting by the newly freed
slaves.** Violent suppression of the vote was supplemented by laws
designed and enforced to eliminate black voting.*> White-controlled
state legislatures enacted ostensibly race-neutral, yet racially targeted
voting qualifications and rules to disqualify African Americans, and, in
the Southwest, Mexican Americans. These racially suppressive laws
included grandfather clauses, poll taxes, felon disenfranchisement,
secret ballots, literacy tests and white primaries.#® Responding to the
continuing intimidation and suppression of African American voters,
Congress passed the Voting Rights Act of 1965.47 Considering the long
history of voter suppression laws targeted at people of color, it is
remarkable that laws restricting voting continue to have any
plausibility.

Our history warrants suspicion and careful scrutiny of such laws.
Instead, the Supreme Court has legitimized and encouraged voter
suppression in its recent voting rights decisions. In Crawford v. Marion
County Election Board,* the Court decided that Indiana’s voter
identification law was constitutional, notwithstanding its potential
effect in suppressing voters.# Only Justice Souter, dissenting,
recognized that the law was pretextual and intended to benefit

4 See JOHN HOPE FRANKLIN & ALFRED A. MOSS, JR., FROM SLAVERY TO FREEDOM: A
HISTORY OF AFRICAN AMERICANS 253-55 (7th ed. 1994); NICHOLAS LEMANN,
REDEMPTION: THE LAST BATTLE OF THE COLD WAR XI (2007) (describing vigilantism in
the South to suppress African American rights); JEFF MANZA & CHRISTOPHER UGGEN,
LOCKED OUT: FELON DISENFRANCHISEMENT AND AMERICAN DEMOCRACY 44-45 (2006).

4 MANzA & UGGEN, supra note 44, at 44-45.

4 Jd. Though initially upheld, the Supreme Court eventually struck down such
voting restrictions, mostly during the second half of the twentieth century. See, e.g.,
Katzenbach v. Morgan, 384 U.S. 641, 658 (1966) (stating Congress has power to
regulate and invalidate certain literacy requirements); Harper v. Va. State Bd. of
Elections, 383 U.S. 663, 666 (1966) (declaring poll taxes unconstitutional); Terry v.
Adams, 345 U.S. 461, 470 (1953) (striking down white primaries); Guinn v. United
States, 238 U.S. 347, 367-68 (1915) (striking down grandfather clauses).

4 52U.S.C. § 10301 (2018).

48 553 U.S. 181 (2008).

49 Indiana’s law required all voters casting a ballot in person to present valid,
government-issued photo identification. The state justified the measure as a way to
prevent voter fraud. The Court found insufficient evidence of the exact number of
voters potentially disenfranchised by the photo ID requirement. According to the lead
opinion, on the basis of the record that had been made in this litigation, the Court
could not “conclude that the statute imposes excessively burdensome requirements on
any class of voters.” Id. at 202.



2018] Echoes of Slavery 11 1093

Republicans.’® Ironically, Judge Richard Posner, who authored the
appeals court decision upheld in Crawford, later admitted that he had
made a mistake and acknowledged that voter ID laws are “a type of
law now widely regarded as a means of voter suppression rather than
of fraud prevention.”5!

In Shelby County v. Holder, the Court invalidated the preclearance
provisions of the Voting Rights Act (“VRA”) because, according to the
Court, the VRA violated the equal dignity of states.>> Under the VRA
prior to Shelby, covered jurisdictions, mostly in the Deep South, had
to seek preclearance from the Justice Department before executing
laws that adversely affected voter participation.>?

Newly freed from the preclearance requirement, several states
promptly enacted new, restrictive voting requirements.>* The same day
as the Court’s ruling, Texas officials vowed to enforce a strict photo ID
requirement.’> Alabama and Mississippi followed suit.¢ North
Carolina enacted one of the nation’s most restrictive laws, reducing
the availability of voter registration and early voting.5”

50 See id. at 224-25 (Souter, J., dissenting).

51 RICHARD A. POSNER, REFLECTIONS ON JUDGING 85 (2013); John Schwartz, Judge in
Landmark Case Disavows Support for Voter ID, N.Y. TmMEs (Oct. 15, 2013),
http://www.nytimes.com/2013/10/16/us/politics/judge-in-landmark-case-disavows-
support-for-voter-id.html?mcubz=1. In a subsequent dissent, Posner wrote, “There is
only one motivation for imposing burdens on voting that are ostensibly designed to
discourage voter-impersonation fraud, if there is no actual danger of such fraud, and
that is to discourage voting by persons likely to vote against the party responsible for
imposing the burdens.” Frank v. Walker, 773 F.3d 783, 796 (7th Cir. 2014) (Posner,
J., dissenting).

52 See Shelby County v. Holder, 133 S. Ct. 2612, 2623-24 (2013). According to a
recent report, the decision in Shelby County has had three major effects: Section 5 no
longer blocks or deters discriminatory voting changes, as it did for decades and right up
until the Court’s decision; challenging discriminatory laws and practices is now more
difficult, expensive, and time-consuming; and the public now lacks critical information
about new voting laws that Section 5 once mandated be disclosed prior to
implementation. TOMAS LOPEZ, BRENNAN CTR. FOR JUSTICE, SHELBY COUNTY: ONE YEAR
LATER 1 (2014), http://www.brennancenter.org/sites/default/files/analysis/Shelby_County_
One_Year_Later.pdf.

53 See Shelby County, 133 S. Ct. at 2619-20.

5+ See Michael Cooper, After Ruling, States Rush to Enact Voting Laws, N.Y. TIMES
(July 5, 2013), http://www.nytimes.com/2013/07/06/us/politics/after-Supreme-Court-
ruling-states-rush-to-enact-voting-laws.html?mcubz=1 (discussing moves made by
state officials of former VRA-affected states to pass new voter ID laws).

55 Id.

56 Id.

57 Ari Berman, North Carolina Passes the Country’s Worst Voter Suppression Law,
NATION (July 26, 2013), https://www.thenation.com/article/north-carolina-passes-
countrys-worst-voter-suppression-law.
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1. Ostensibly Neutral Voter Suppression

These voter suppression laws are another legacy of slavery that
affected the 2016 election. Republican-controlled legislatures in many
states enacted laws that made voting more difficult for persons of color
and other presumptively Democratic voters. Since 2010, twenty states
enacted restrictive new laws.58 In fourteen states, more restrictive laws
became newly effective during the 2016 election.>® Wisconsin’s voter
ID law, for example, suppressed 200,000 votes.®® The suppression
targeted African-American and likely Democratic voters, whose voter
turnout was disproportionately reduced.®! Since Donald Trump won
Wisconsin by a bare 22,748 votes, one-tenth of the number of
suppressed votes, voter suppression probably determined the outcome
in that swing state.62

Republicans have attempted to justify these laws by claiming that
they are intended to reduce voter fraud and to boost voter confidence
in elections.®® This explanation is pretextual, since there is virtually no
in-person voter fraud in United States elections.®* Evidence
demonstrates that the actual intent of these laws was exactly what they
accomplished: the suppression of African-American and other likely
Democratic voters. As one writer noted, “[t]he passage of voter ID
laws is ‘highly partisan, strategic, and racialized.””®> And as noted by
the federal judge who initially overturned Wisconsin’s voter
restrictions, “The evidence . . . casts doubt on the notion that voter ID
laws foster integrity and confidence. The Wisconsin experience
demonstrates that a preoccupation with mostly phantom election
fraud leads to real incidents of disenfranchisement, which undermine

58 Vanessa Williamson, Voter Suppression, Not Fraud, Looms Large in U.S. Elections,
BROOKINGS INST. (Nov. 8, 2016), https://www.brookings.edu/blog/fixgov/2016/11/08/
voter-suppression-in-u-s-elections.

59 Id.

60 Ari Berman, Wisconsin’s Voter-ID Law Suppressed 200,000 Votes in 2016 (Trump
Won by 22,748), NATION (May 9, 2017), https://www.thenation.com/article/wisconsins-
voter-id-law-suppressed-200000-votes-trump-won-by-23000. It is important to note that
the statistics cited in this source were collected by an agency with ties to the Democratic
Party and have not been peer-reviewed, but they are corroborated by data collected by
the Government Accountability Office. Id.

ol Id.

62 See id.

63 See, e.g., N.C. State Conference of NAACP v. McCrory, 831 F.3d 204, 235 (4th
Cir. 2016).

6+ Frank v. Walker, 773 F.3d 783, 791 (7th Cir. 2014) (Posner, J., dissenting).

65 Williamson, supra note 58.
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rather than enhance confidence in elections, particularly in minority
communities.”60

According to one writer, North Carolina was “the epicenter of voter
suppression efforts during the 2016 campaign.”®” Prior to the Shelby
County decision, North Carolina was a covered jurisdiction under the
VRA, required to submit legislation affecting voting rights to the
Justice Department for preclearance.®® Days after Shelby County
eliminated the preclearance requirement, the Republican-controlled
legislature considered new, extensive voting restrictions.®® The
legislators requested information on voter behavior by race, and
decided to restrict practices that were used most frequently by black
voters.’0 Hoping to reduce black voter participation, which had
reached historic highs, the legislature voted to require specific voter
IDs known to be less available to African Americans, and to reduce
early voting, same-day registration, out-of-precinct voting, and
preregistration.”! In July 2016, these extensive voting restrictions were
declared unconstitutional because they targeted black voters.”
Because black voters were targeted “with almost surgical precision,””3
the court concluded that “because of race, the legislature enacted one
of the largest restrictions of the franchise in modern North Carolina
history.”7#

Contrary to the appellate court’s negative appraisal, North Carolina
Republicans boasted about the effectiveness of their voter restrictions
in suppressing the black vote. According to a Republican press release,
“fewer black voters cast early ballots this year than they did in 2012.
‘African American Early Voting is down 8.5 percent from this time in
2012.775 This decline in black voting was the cumulative result of
Republican voter suppression efforts.7

66 One Wis. Inst., Inc. v. Thomsen, 198 F. Supp. 3d 896, 903 (W.D. Wis. 2016).

67 Max ]. Rosenthal, North Carolina GOP Brags About How Few Black People Were
Able to Vote Early, MOTHER JONES (Nov. 7, 2016, 7:17 PM), http://www.motherjones.
com/politics/2016/11/north-carolina-gop-brags-about-how-few-black-people-were-able-
vote-early.

68 McCrory, 831 F.3d at 215.

69 See id. at 216.

70 See id. at 216-18.

1 Id.

72 Seeid. at 214-15.

3 Id. at 214.

74 Id. at 242.

75 Rosenthal, supra note 67.

76 Id. (“The decline in early voting among black voters is likely a result of
yearslong efforts by North Carolina’s Republican officials and political operatives to
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Wisconsin and North Carolina are just two of the states that sought
to curb voting by African Americans and other likely Democratic
voters. Taking the history of attempts to eliminate black voting into
account, we can understand that even ostensibly neutral laws like
voter ID requirements are merely present-day attempts to suppress
black voters and democrats. The Supreme Court’s decisions finding
such requirements constitutional deny history and condone these
attempts to curb black voting. If the Court took the history of racially
discriminatory voter suppression seriously, it would be impossible to
condone these restrictions by accepting pretextual state interests in
eliminating non-existent fraud or bolstering the credibility of
elections.

2. Felon Disenfranchisement

Alone among major world democracies, the United States allows
millions of criminal convicts to be barred from voting.”” Felon
disenfranchisement played a large role in the 2016 presidential
election. Over six million otherwise eligible voters were unable to vote
because of felony convictions.” In Florida, for example, fully twenty-
one percent of the African American voting population was
disenfranchised because of a felony conviction.” There is little doubt
that Hillary Clinton would have won Florida outright if felons had not
been disenfranchised.8 The very close outcomes in important swing
states also might have been different but for felon disenfranchisement:
in Michigan, the number of disenfranchised felons, 44,221, far
exceeded Trump’s margin of victory, 10,704; in Wisconsin, the
number of felons disenfranchised, 65,606, was much larger than
Trump’s margin of victory, 22,748; and in Pennsylvania, the number
of disenfranchised felons, 52,974, was larger than Trump’s margin of

impose voting restrictions in the state. Emails obtained last week by Reuters showed
that Republican officials pushed successfully to restrict early voting sites and cut down
on early voting on Sundays, when many black churches hold ‘Souls to the Polls’ mass
voting drives.”).

77 ERIN KELLEY, BRENNAN CTR. FOR JUSTICE, RACISM & FELONY DISENFRANCHISEMENT:
AN INTERTWINED HISTORY 1 & 4 n.1 (2017), https://www.brennancenter.org/sites/
default/files/publications/Disenfranchisement_History.pdf;, Manza & UGGEN, supra
note 44, at 41.

78 CHRISTOPHER UGGEN ET AL., THE SENTENCING PROJECT, 6 MILLION LOST VOTERS: STATE-
LEVEL ESTIMATES OF FELONY DISENFRANCHISEMENT, 2016, at 3  (2016),
http://www.sentencingproject.org/wp-content/uploads/2016/10/6-Million-Lost-Voters.pdf.

7 Id.

80 This assumes that felons would have voted in roughly the same proportions as
their voting-eligible counterparts.
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victory, 44,292.81 According to one estimate, 68.9% of disenfranchised
felons would have a preference for democrats.82 Depending on
turnout, felon disenfranchisement probably made a significant
difference in the 2016 election.

As with other restrictions on voting, felon disenfranchisement came
into wide use to suppress the votes of newly enfranchised African
American voters after Reconstruction.83 Even though the Thirteenth
Amendment formally abolished slavery, the Amendment contains an
exception allowing involuntary servitude “as a punishment for crime
whereof the party shall have been duly convicted.”8* Recalcitrant
Southern former slave owners were determined to re-establish white
rule and to deny their recent ex-slaves the right to vote by all means
necessary, including violence.8>

Since the Fifteenth Amendment prohibited direct race
discrimination in voting, southern whites acted by proxy, shaping
criminal law in such a way that disenfranchised newly freed blacks.8¢
First, “black codes” were enacted that “criminalize[ed] black life.”87
This included criminalizing activities that whites thought blacks were
more apt to engage in.88 Thus, southern states disenfranchised any
person found to be “a landless laborer, a vagrant, or a farmer who

81 UGGEN ET AL., supra note 78, at 15 (depicting the data for felon disenfranchisement);
Presidential Election Results 2016, CNN, http://edition.cnn.com/election/results/president
(last visited Sept. 27, 2017) (depicting data of Trump’s margin of victory over Clinton).

82 See MANZA & UGGEN, supra note 44, at 190-92.

83 See id. at 43.

84 U.S. CONsT. amend. XIII, § 1.

85 See DOUGLAS A. BLACKMON, SLAVERY BY ANOTHER NAME: THE RE-ENSLAVEMENT OF
BLACK PEOPLE IN AMERICA FROM THE CIVIL WAR TO WORLD WAR II, at 53 (2008) (“The
attitudes among southern whites that a resubjugation of African Americans was an
acceptable — even essential — element of solving the ‘Negro question’ couldn’t have
been more explicit.”); see MANZA & UGGEN, supra note 44, at 56-57.

86 See, e.g., Hunter v. Underwood, 471 U.S. 222, 299 (1985) (“[T]he Alabama
Constitutional Convention of 1901 was part of a movement that swept the post-
Reconstruction South to disenfranchise blacks.”).

87 BLACKMON, supra note 85, at 53 (“[E]very southern state enacted an array of
interlocking laws essentially intended to criminalize black life .... Few laws
specifically enunciated their applicability only to blacks, but it was widely understood
that these provisions would rarely if ever be enforced on whites.”); see PippA
HorLLoOwAY, LIVING IN INFAMY: FELON DISENFRANCHISEMENT AND THE HISTORY OF
AMERICAN CITIZENSHIP 52 (2014) (“In this critical period when black southerners
gained U.S. citizenship and secured their voting rights, white southern political
leaders pushed back, hoping to deny this population both citizenship and political
power . ...").

88 MANzA & UGGEN, supra note 44, at 43.
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allowed his animals to graze on common lands.”® States also
disenfranchised blacks who were jobless, who used “insulting gestures
or language,” or who “preach[ed] the Gospel without a license.”%

Second, white legislators reclassified former misdemeanors, such as
petty theft and other minor offenses, as felonies, keeping former slaves
imprisoned longer and simultaneously disenfranchising them.®! One
historian commented on the “region-wide pattern of expanded
punishment for petty theft that was identified at the time as intended
to disfranchise African Americans.”92

These techniques yielded double benefits to former slave owners, as
they perceived it. First, their imprisoned former slaves could be leased
out profitably to plantation owners, thus guaranteeing a captive work
force to labor in the fields and toil in the mines.93 Second, their former
slaves would be disenfranchised as felons, practically guaranteeing
that they could never have voting power again.%*

The evidence shows that the intention of these disenfranchisement
laws was to eliminate black voting and bolster white supremacy. In
1896, the Mississippi Supreme Court approved of the state’s felon
disenfranchisement scheme, which punished nonviolent offenses
committed by blacks, but preserved the voting rights of whites
convicted of violent crimes like rape and murder:

The convention swept the circle of expedients to obstruct the
exercise of the franchise by the negro race. By reason of its
previous condition of servitude and dependence, this race had
acquired or accentuated certain peculiarities of habit, of
temperament and of character, which clearly distinguished it,
as a race, from that of the whites — a patient docile people,
but careless, landless, and migratory within narrow limits,
without forethought, and its criminal members given rather to
furtive offenses than to the robust crimes of the whites.
Restrained by the federal constitution from discriminating
against the negro race, the convention discriminated against its

89 ELIZABETH A. HULL, THE DISENFRANCHISEMENT OF EX-FELONS 20 (2006).

9 Id.; see also ERIC FONER, RECONSTRUCTION: AMERICA’S UNFINISHED REVOLUTION,
1863-1877, at 253-61, 323-24 (1988).

91 HOLLOWAY, supra note 87, at 56.

92 HOLLOWAY, supra note 87, at 57.

93 See, e.g., BLACKMON, supra note 85, at 54-57.

9 See id.
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characteristics and the offenses to which its weaker members
were prone.9>

During its constitutional convention in 1901, Alabama added to the
offenses vyielding disenfranchisement. The convention began
disenfranchising felons for “crimes of moral turpitude,” including
vagrancy and living in adultery, crimes assumed to be more commonly
committed by blacks.%

In Hunter v. Underwood, the Supreme Court struck down Alabama’s
felony disenfranchisement provision because it was intended to be
racially discriminatory:

The delegates to the all-white convention were not secretive
about their purpose. John B. Knox, president of the
convention, stated in his opening address: “And what is it that
we want to do? Why it is within the limits imposed by the
Federal Constitution, to establish white supremacy in this
State.”97

Although the Court responded appropriately to the evidence of
outright racial discrimination in Hunter v. Underwood, as a general
proposition the Court has approved of a wide array of ostensibly
neutral reasons that states may use as reasons for
disenfranchisement.? This means that where there is little or no direct
evidence of racial discrimination, it will likely be difficult to challenge
felon disenfranchisement laws. Indeed, Alabama recently re-enacted
disenfranchisement for felonies involving “moral turpitude,” this time

95 Ratliff v. Beale, 20 So. 865, 868 (Miss. 1896); MaNza & UGGEN, supra note 44,
at 42.

96 MANzA & UGGEN, supra note 44, at 58; see Hunter v. Underwood, 471 U.S. 222,
226 (1985).

97 Hunter, 471 U.S. at 229 (quoting 1 OFFICIAL PROCEEDINGS OF THE
CONSTITUTIONAL CONVENTION OF THE STATE OF ALABAMA, MAY 21ST, 1901 TO SEPTEMBER
3RD, 1901, at 8 (1940)).

98 See Richardson v. Ramirez, 418 U.S. 24, 53 (1974) (“Although the Court has
never given plenary consideration to the precise question of whether a State may
constitutionally exclude some or all convicted felons from the franchise, we have
indicated approval of such exclusions on a number of occasions. In two cases decided
toward the end of the last century, the Court approved exclusions of bigamists and
polygamists from the franchise under territorial laws of Utah and Idaho. Much more
recently we have strongly suggested in dicta that exclusion of convicted felons from
the franchise violates no constitutional provision. In Lassiter v. Northampton County
Board of Elections . . . the Court said, ‘Residence requirements, age, previous criminal
record are obvious examples indicating factors which a State may take into
consideration in determining the qualifications of voters.” (citations omitted)).
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avoiding overt discussions of race while accomplishing exactly the
same discriminatory result.

While felon disenfranchisement may seem intuitively reasonable, it
becomes much less so when one examines some of the actual felonies
that result in disenfranchisement. Felonies include the serious crimes
that immediately come to mind, like violent crimes. Violent crimes,
however, constituted only nineteen percent of felony convictions in
state courts in 2002.100 Drug trafficking and drug possession together
constituted thirty-one percent of felony convictions.!®! In certain
states, some remarkably minor crimes are classified as felonies, rather
than misdemeanors, also leading to disenfranchisement. In Maryland,
for example, “relatively innocuous [offenses] such as passing bad
checks, using fake IDs, and possessing fireworks without a license”
can result in disenfranchisement.l2 In Alabama, a conviction for
vagrancy will result in the loss of voting rights.103

Felon disenfranchisement, which expanded after Reconstruction to
eliminate black voting, today operates in much the same way. Six
million otherwise eligible voters were denied the vote in the 2016
presidential election because they were deemed felons.104 Given the
disparate enforcement of criminal law against communities of color
and the expansion of crimes deemed felonies, it is no surprise that
felon disenfranchisement has a disproportionate disqualifying effect
on communities of color. The racially discriminatory character of
felon disenfranchisement laws is also made evident by the examples of
Vermont and Maine. Neither of these states disenfranchises felons.105
Indeed, felons in these states can even vote from their prison cells.100
The population of both states is overwhelmingly white, over ninety

99 See Kira Lerner, Alabama Governor Signs Law Giving Thousands of Felons Their
Right to Vote Back, THINKPROGRESS (May 24, 2017, 5:29 PM), https://thinkprogress.
org/alabama-voting-restoration-86d82cclc2d0. More recently, the governor signed
legislation clarifying the definition of “moral turpitude” which restored voting rights to
some felons. “Definition of Moral Turpitude Act” (HB 282), ACLU ALABAMA,
https://'www.aclualabama.org/en/legislation/definition-moral-turpitude-act-hb-282  (last
visited Jan. 26, 2018).

100 MANZA & UGGEN, supra note 44, at 70.

101 Id

102 HuLL, supra note 89, at 5.

103 [d.

104 UGGEN ET AL., supra note 78; Annie Gurvis, Six Million Americans Are Not
Allowed to Vote, Urs. INST. (Oct. 3. 2016), http://www.urban.org/2016-analysis/six-
million-americans-are-not-allowed-vote.

105 Vann R. Newkirk II, Polls for Prisons, ATLANTIC (Mar. 9, 2016),
https://www.theatlantic.com/politics/archive/2016/03/inmates-voting-primary/473016.

106 HULL, supra note 89, at 6.
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percent white.207 Felon disenfranchisement in those states would
disqualify white people, which may explain why they eschew
disenfranchisement altogether. In a democracy we should be highly
suspicious of laws whose current functioning excludes people of color
nearly as effectively as their more overtly racist forebears intended.

CONCLUSION: WHY THIS HISTORY MATTERS NOW

Protections for slavery and for white supremacy determined the
outcome of the most recent election. Hillary Clinton lost the election
only because we cling to the bizarre electoral college, created simply to
bolster the political power of slave owners. And the continued
acceptance of state voter suppression laws, including felon
disenfranchisement, artificially disqualified millions of otherwise
eligible voters, and discouraged many thousands of others from any
participation.

So why does it make a difference to know the proslavery and white
supremacist origins of the electoral college and voter suppression
efforts? First, we can understand that we have a bizarre electoral
process because of the Framers’ desire to protect slave owners in their
slave ownership. These are the real, evidence-based origins of the
electoral college. If the reason for the college was unclear before, now
it makes sense. We can understand that the world we inhabit
continues to be shaped in important ways by slavery and its aftermath.
The continuing legacies of slavery need to be explored further to
improve our understanding of our society. This clarity of
understanding is important for its own sake.

But this is not just an idle venture into history — this history is
dismayingly relevant, since the legacies of slavery continue to have
grave consequences for our society. Few things are more important in
a democracy than the election of a President and the consequences of
that election, such as the appointments of Supreme Court justices and
decisions to make or avoid war. We must recognize the proslavery
origins of our electoral politics to understand why change is necessary.
Once we understand this, then we can begin imagining different ways
of doing things that get us beyond the legacies of slavery. Clarity of
understanding leads to clarity of diagnosis. Clarity of diagnosis enables
meaningful strategies for change.

107 Newkirk, supra note 105; Population Distribution by Race/Ethnicity, KAISER FAM.
FOUND. (2016), https://www.kif.org/other/state-indicator/distribution-by-raceethnicity/
2currentTimeframe=0&sortModel=%7B%22colld%22:%22Location%22,%22s0rt%22:
%22as¢c%22%7D.
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So what can be done once we have understanding? The problem
posed is an interesting one. To what extent should rules adopted to
protect slavery and slave owners, and later to prevent newly freed
slaves from political participation, continue to affect our national
elections? Many of us would answer “not at all.” Yet when we consider
possible responses to this history, there are interesting political
dynamics that come into play that make change difficult.

First, consider the electoral college. We should amend the
Constitution to eliminate the electoral college. Interestingly, though,
there appears to be little sustained interest in that possibility.19 Even
if interest were sustained, it is hard to imagine reaching sufficient
national consensus to achieve an amendment. Whichever party wins
the election will have benefitted from the college and will therefore be
loath to change it. This happened in the most recent election, with
Republicans singing retroactively the praises of the electoral college.
The most plausible alternative today is the National Popular Vote
Interstate Compact, which, if adopted by enough states, would award
the winning margin of 270 electoral votes to the winner of the popular
vote.109 Alternatively, more states could choose to award their electoral
votes proportionately, rather than winner-take-all. To date, only two
states, Nebraska and Maine, have chosen to award their electoral votes
proportionately.110

Another avenue for reform is to reduce state discretion in defining
voter qualifications. At present, states can define their own voter
qualifications as long as they comply with constitutional amendments
abolishing race, sex, and age discrimination. Notwithstanding the
Shelby County decision, much of the Voting Rights Act remains
constitutional as an enforcement of the Fifteenth Amendment, which

108 Attention to the college disappeared quickly, just as it did when Al Gore won
the popular vote but lost the election in the electoral college. See Mario Trujillo, After
Bush v. Gore, Obama, Clinton Wanted Electoral College Scrapped, HiLL (Oct. 27, 2012,
10:00 AM), http://thehill.com/homenews/campaign/264347-obama-clinton-backed-
reforms-to-electoral-college-after-bush-v-gore (“The outcome triggered an intense —
if shortlived — debate over reforming the Electoral College.”).

109 Stern, supra note 34 (“The NPVIC is a proposed agreement among the states
and the District of Columbia to render the Electoral College obsolete by ensuring that
the winner of the popular vote also wins a majority of electoral votes . . .. If a state
passes the NPVIC, it vows to assign its electors to whichever candidate wins the
national popular vote — but only once enough states have joined the NPVIC to
guarantee that candidate 270 electoral votes.”).

110 See Maine & Nebraska, FAIRVOTE, http://www.fairvote.org/maine_nebraska (last
visited Sept. 24, 2017).
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prohibits race discrimination in voting.!!! Recognizing the proslavery
and racist origins of much state law defining voter qualifications, there
is a strong basis for further regulation under the Fifteenth
Amendment.

Lastly, there could be an important role for judicial review in
dealing with these vestiges of slavery. Given the demonstrable history
of racism with regard to state voter-qualifications law, the courts
should be extremely skeptical of any voter qualifications that reduce
access to voting. A democracy should protect, encourage, and facilitate
voting, rather than facilitate the denial of access to voting.
Unfortunately, recent Supreme Court decisions like Crawford and
Shelby County offer little hope that the current Court has any interest
in protecting minority voting rights.

So we come full circle. I began with the proposition that “we are
never as steeped in history as when we pretend not to be.”112 We
pretend that our Constitution is sound, and that the electoral college
and mostly unregulated, state-created voter qualifications are natural
features of our legal environment. But now we can know this is false:
large electoral consequences result from our history of slavery. These
vestiges of slavery cost us — black, white, Latino, other people of
color, and people of good will — dearly.

111 See Shelby County v. Holder, 133 S. Ct. 2612, 2631 (2013) (“Our decision in no
way affects the permanent, nationwide ban on racial discrimination in voting found in
§ 2. We issue no holding on § 5 itself, only on the coverage formula.”).

12 TROUILLOT, supra note 1, at xxiii.
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DONALD TRUMP’S RECENT PRESIDENTIAL VICTORY in the
United States has created a media firestorm centered largely around
President Trump’s explosive tweeting, anti-Trump protests, and an ee-
rie uncertainty over his roadmap of policy creation. However, civil
rights leaders are contending that there is a much larger issue at
hand—whether Trump used calculated voter suppression to tip the
scales in his favor. While voter suppression is an issue that many be-
lieve has been eradicated, civil rights leaders contend that “a tangle of
Republican-backed ‘voter suppression’ laws enacted since 2010 proba-
bly helped tip the scale for Republican nominee Donald Trump in
some closely contested states on election night.”! While many ques-
tions remain, there is one question that stands out—did the suppres-
sion of minority votes win Trump the election?

Voter suppression has been an issue in America since our na-
tion’s birth. Section 5 of the landmark 1965 Voting Rights Act
(“VRA”) has stood as hallmark legislation to combat voter discrimina-
tion through requiring areas with a history of racial discrimination to
receive a voting plan “preclearance” prior to enacting any new voting
laws.? Since 1965, the Supreme Court has repeatedly affirmed Section
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5’s broad power.? However, in 2013’s Shelby County v. Holder, the Su-
preme Court radically departed from its previous holdings by essen-
tially invalidating Section 5 of the VRA.* The Supreme Court left
disenfranchised voters with a harder path to recovery, stripping voters
of the protection Section 5 gave for over four decades.

This Comment focuses on the evolution of Section 5 of the Vot-
ing Rights Act and the legal effect it has had and will have on the
American electoral process. Part I focuses on the history of voting
rights. Part II analyzes the legal effect the Supreme Court case Shelby
County has had on Section 5, as well as the possible future effects the
case could have. Part III advocates for the overturn of Shelby County.
Part IV illustrates the blatant racial voter suppression post-Shelby
County. Finally, Part V analyzes the effect voter suppression had on the
2016 Presidential Election, emphasizing how voter suppression may
have made the difference in the close battle between Hillary Clinton
and Donald Trump.

I. History of Voting Rights

Prior to the Civil War, women and racial minorities were not al-
lowed to vote.> A bevy of amendments in the mid-1800’s gave black
men the right to vote, and a period of “unprecedented electoral suc-
cess for African Americans” began.® While constitutional amendments
transformed the political landscape in voting, African-American voters
were often threatened and physically beaten in their attempt to vote.”
To illustrate this, Ben Cady and Tom Glazer described the experience
of a black man who was confronted and violently threatened by two
white men when he attempted to register to vote in Paynes v. Lee.®

While voter intimidation was extreme in the early 1960s, the en-
forcement of several civil rights laws massively strengthened African-

3. See South Carolina v. Katzenbach, 383 U.S. 301 (1966); see also Shelby Cty., Ala-
bama v. Holder, 133 S.Ct. 2612, 2619 (2013).

4. Shelby Cty., 133 S.Ct. at 2619.

5. Gilda R. Daniels, A Vote Delayed Is a Vote Denied: A Proactive Approach to Eliminating
Election Administration Legislation that Disenfranchises Unwanted Volers, 47 U. LouisviLLE L.
Rev. 57, 62 (2008).

6. Ben Cady & Tom Glazer, Voters Strike Back: Litigating Against Modern Voter Intimida-
tion, 39 N.Y.U. Rev. L. & Soc. CHANGE 173, 185 (2015).

7. John Lewis & Archie E. Allen, Black Voter Registration Efforts in the South, 48 NOTRE
DaMme L. Rev. 105, 122 (1972).

8. Cady & Glazer, supra note 6, at 216 (showcasing the extremity of voter intimida-
tion in the early 1960s, including threats of assault, battery, and even death in Paynes v.
Lee, 377 F.2d 61 (5th Cir. 1967)).
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American voter participation.® When African-American men showed
up at the polls, southern states began to enact a number of ways to
prevent black men from voting, “includ[ing]: district gerrymandering,
purposeful closing of black polling places, poll taxes, literacy tests,
grandfather clauses, and above all else, waves of Ku Klux Klan terror-
ism in the form of lynching and vigilante violence against blacks and
white civil rights activists in the South.”1?

a. The Voting Rights Act of 1965

After years of voter complications due largely to minority voter
suppression, Congress passed the Voting Rights Act in 1965.11 The
VRA was signed into law by President Johnson, who called the legisla-
tion “one of the most monumental laws in the entire history of Ameri-
can freedom.”? Established to challenge discriminatory voting
practices, it has been heralded as “the most successful civil rights law
of the 20th century,” that “sparked a revolution in ballot access.”!3
The Act installed a nationwide ban on any denial of the right to vote
based on race or color.!* Further, the Act made many changes, includ-
ing banning long-standing laws which required literacy tests.!> Most
legal scholars believe that Section 5 of the Act was the most influential
because it established powerful remedial actions by creating a system
of examination in jurisdictions falling under the VRA’s coverage.!6

Section 5 mandated that jurisdictions with a specific history of
discrimination would be required to allow federal oversight regarding
preclearance of a state’s particular voting plan.!” Specifically, Section
5 required certain jurisdictions to obtain “preclearance” for the imple-

9. Id.

10. Daniel Sullivan, Viewing Tennessee’s New Photo Identification Requirements for Voters
Through Historical and National Lens, 9 TENN. J.L. & PoL’y 135, 143 (2013) (using examples
such as a poll tax to show how black males were suppressed from voting because they could
not afford a heavy tax required to vote) (quoting Bass, infra note 23, at 116-17).

11. Gordan & Rosenberg, supra note 2, at 24 (analyzing how the VRA changed the
clectoral landscape of America); see also Deuel Ross, Pouring Old Poison into New Bottles: How
Discretion and the Discriminatory Administration of Voter ID Laws Recreate Literacy Tests, 45
CoruMm. Hum. Rts. L. Rev. 362, 375 (2014).

12.  President Lyndon B. Johnson, Remarks in the Capitol Rotunda at the Signing of
the Voting Rights Act, 1965 Pub. Papers 840, 841 (Aug. 6, 1965).

13. Gordan & Rosenberg, supra note 2, at 24 (“The Voting Rights Act immediately
changed the electoral landscape of the country.”).

14. Id.

15. Id.

16. Daniels, supra note 5, at 69 (“The importance of Section 5 is difficult to
overstate.”).

17.  Id. at 69-70.
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mentation of any new voting procedures.!® This preclearance require-
ment placed the burden on the specific state to prove the change had
neither “the purpose [nor] the effect of denying or abridging the
right to vote on account of race or color.”!? Jurisdictions that were
designated “preclearance” under Section 4 were called “covered” juris-
dictions, determined by a formula.2® A “covered” jurisdiction was a
state or area that (1) maintained a test as a prerequisite to vote as of
November 1, 1964 and (2) had less than fifty percent voter registra-
tion or turnout in the 1964 Presidential election.?!

Historically, jurisdictions implemented tests which indirectly dis-
criminated against African-American voters, including literacy and
knowledge tests, good moral character requirements, and the need
for vouchers from already registered voters.?? In an effort to remedy
discrimination, areas falling under these requirements also required
the United States Attorney General to approve any new proposed vot-
ing practices.?® Once a “covered” jurisdiction proposed a voting plan,
the Department of Justice could either block a proposed change or
request more information.2* At that point, the jurisdiction could mod-
ify or completely withdraw the proposed change, giving them broad
power to deny the jurisdiction’s plan.?>

By imposing a preclearance requirement, the VRA aimed to pre-
vent the enactment of discriminatory laws, in part, to preventively
solve voter disenfranchisement instead of after-the-fact with costly liti-
gation.?% Before the VRA, an “illegal scheme might be in place for
several election cycles before a . . . plaintiff can gather sufficient evi-
dence to challenge it,” forcing a plaintiff to often wait years for an
appropriate remedy.2” For over forty years, Section 5 stood as a re-
quirement for states to elicit federal pre-approval before being al-

18. Section 5 of the Voting Rights Act of 1965, 42 U.S.C. 1973¢ (2000) (current ver-
sion at 52 U.S.C. 10304 (2006)).

19.  Shelby Cty, 133 S.Ct. at 2620.

20. Id.

21. Id.

22. Id. at 2619.

23. Karyn L. Bass, Are We Really over the Hill Yet? The Voting Rights Act at Forty Years:
Actual and Constructive Disenfranchisement in the Wake of Election 2000 and Bush v. Gore, 54
DePauL L. Rev. 111, 121 (2004).

24.  Shelby Cty.,133 S.Ct. at 2620.

25. Id. at 2621.

26. Id. at 2640 (“Litigation occurs only after the fact, when the illegal voting scheme
has already been put in place and individuals have been elected pursuant to it, thereby
gaining the advantages of incumbency.”).

27. Id.
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lowed to implement any voting changes in their state.?® Since 1965,
the Supreme Court has further defined the broad scope of Section
5.29

b. Supreme Court’s Early Reaffirmation of the VRA

The Supreme Court has continuously reaffirmed the constitu-
tionality of the VRA.30 In 1966, only one year after the VRA was en-
acted, the Supreme Court decided South Carolina v. Katzenbach.3' The
Supreme Court rejected South Carolina’s argument that certain provi-
sions of the VRA violated the Constitution, holding that it was a valid
exercise of Congress’ power under the enforcement clause of the Fif-
teenth Amendment.?? Justice Warren, writing for the majority, stated
that while Congress’ method “may have been an uncommon exercise
of congressional power,” the VRA was enacted under “exceptional
conditions.”®® By promptly affirming the VRA in Katzenbach, the Court
demonstrated its steadfast support for the legislation.3*

Additionally, in Georgia v. United States, the Court reaffirmed Sec-
tion 5’s powerful breadth by holding that preclearance must be
broadly construed and that all covered jurisdictions must get new vot-
ing plans cleared by the Attorney General.?> Georgia submitted a vot-
ing plan, pursuant to Section 5 of the VRA, to the Attorney General
who then requested further information “to assess the racial impact of
the tendered plan.”®¢ The Attorney General ultimately rejected the
plan, explaining that the state’s extensive departures from the usual
county lines suggested the possibility of racial discrimination.?” Upon
review, Justice Black’s dissent in Katzenbach cited the broad scope of
Section 5:

28. Michael J. Pitts, Section 5 of the Voting Rights Act: A Once and Future Remedy?, 81
DEnv. U. L. Rev. 225, 231 (2003) (“The drastic nature of the Section 5 remedy comes from
its abrogation of the autonomy of some state and local governments in all matters related
to voting.”).

29.  See generally South Carolina v. Katzenbach, 383 U.S. 301 (1966).

30. Id.

31. Id.

32. Id.

33. Id. at 330-34 (holding that Section 5’s preclearance formula was “rational both in
practice and in theory”).

34. Pitts, supra note 28, at 238 (“[T]he Court upheld Section 5 [in Katzenbach], em-
ploying a highly deferential standard that gave Congress ‘full remedial powers’ to use ‘all
means which are appropriate’ to eliminate unconstitutional voting discrimination.”).

35.  See generally Georgia v. United States, 411 U.S. 526 (1973).

36. Id. at 529.

37. Id. at 529-30.
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Section 5 goes on to provide that a State . . . can in no way amend

its constitution or laws relating to voting without first trying to per-

suade the Attorney General . . . that the new proposed laws do not

have the purpose and will not have the effect of denying the right

to vote to citizens on account of their race or color.?®

The Court used Justice Black’s dissent to emphasize that all
preclearance plans in covered jurisdictions would need continuous
preclearance by the Attorney General.3?

c. Section 5 Violation Test

In Beer v. United States, the Supreme Court created a two-part test
to determine whether Section 5 has been violated: (1) determine
whether the change would be a “retrogression in the position of racial
minorities with respect to their effective exercise of the electoral
franchise”; and (2) assuming there is no retrogression, determine
whether the plan is constitutionally discriminatory based on race
under the Fourteenth Amendment.*° In Beer, the Supreme Court vali-
dated a voting reapportionment plan in New Orleans that effectually
enhanced the position of racial minorities, explicitly stating that reap-
portionment helps minority voters who cannot abridge the right to
vote because of race.*!

While the Court established a clear analysis for Section 5 claims,
some commentators contend that it failed to consider who has the
burden of proof on a Section 5 violation.*? Nevertheless, Beer’s effect
encouraged a “retrogression” test to determine if Section 5 had been
violated.*3

d. The Supreme Court Continously Reaffirms the VRA

The Supreme Court had continued to reaffirm its approval of the
VRA, specifically noting in City of Rome v. United States the “modest and
spotty” progress that minorities had struggled to attain in recent

38. Id. (quoting Katzenbach, 383 U.S. at 356).

39. Id.

40. Beer v. United States, 425 U.S. 130, 141 (1976).

41. Id. (“Itis thus apparent that a legislative reapportionment that enhances the posi-
tion of racial minorities with respect to their effective exercise of the electoral franchise
can hardly have the ‘effect’ of diluting or abridging the right to vote on account of race
within the meaning of § 5.7).

42. Pitts, supra note 28, at 234 (arguing that the Voting Rights Act of 2013 clearly
places the burden on the jurisdiction to prove their plan does not have a discriminatory
purpose or effect).

43.  Beer, 425 U.S. at 146 (1976).
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years.** In Rome, the Attorney General refused to preclear a voting
plan requested by the city of Rome, Georgia, because “[the Attorney
General] conclud[ed] that in a city such as Rome, in which the popu-
lation is predominately white and racial bloc voting has been com-
mon, such electoral changes would deprive [African-American] voters
of the opportunity to elect a candidate of their choice.”*® Justice Mar-
shall, writing for the majority, affirmed Congress’ intent for states to
request Section 5 preclearance when evidence of a discriminatory pur-
pose and effect were absent.*¢ Finally, the Court explained that de-
spite some delays from the Attorney General, the government was well
within its right to deny the voting plan.*”

The Supreme Court bolstered the protection of Section 5 once
more in Lopez v. Monterey County, holding that a judicial election sys-
tem in California was not legally valid without preclearance.*® The
Court remained consistent, standing firm in its opinion that “covered”
state governments must obtain preclearance from the federal govern-
ment for voting plans.*® The Court in Morse v. Republican Party of Vir-
ginia invalidated an argument that would have created a Section 5
loophole by allowing political parties to establish voting plans without
preclearance in “covered” jurisdictions, showing that the Court would
continue to take any attempts to seriously bypass Section 5.5¢

e. The Supreme Court’s Shift to Reduce Federal Power Regarding
Section 5

In 1997, the Supreme Court’s opinion of Section 5 seemed to
have shifted when it reduced federal power over state governments in
a multitude of cases.®! This shift is evidenced in City of Boerne v. Flores,
which “redefin[ed] Congress’s ability to pass legislation under its en-
forcement power, applying much stricter limits to congressional au-
thority than were extant when Section 5 was previously upheld.”>2
Specifically, the Court focused on the enforcement clause—the clause

44. City of Rome v. United States, 446 U.S. 156, 181 (1980).

45. Id. at 156.

46. Id. at 170.

47. Id.

48. Lopez v. Monterey County, Cal., 519 U.S. 9 (1996).
49. Id. at 19.

50. Morse v. Republican Party of Virginia, 517 U.S. 186, 188-89 (1996); see also
Michael J. Pitts, What Will the Life of Riley v. Kennedy Mean for Section 5 of the Voting Rights Act?,
68 Mb. L. Rev. 481, 515 (2009).

51. Pitts, Life of Riley, supra note 50, at 512.

52. Pitts, Section 5, supra note 28, at 241.
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that previously gave Section 5 its wide scope—to conclude that Con-
gress must pass a “proportionality” test in order to prove that its legis-
lation is constitutionally sound under the enforcement clause.5® While
Section 5 remained constitutionally valid, some thought it would not
survive the new Supreme Court test laid out in Boerne.>* After Boerne,
some legal scholars sensed the shift in the Supreme Court as Congress
moved its focus to second-generation issues facing disenfranchised
voters.55 Author Sudeep Paul emphasized a shift in Congress’ focus to
modern voters experiencing racially polarized voting and vote dilu-
tion, bringing with it a battle between Congress and the Supreme
Court regarding what to do with the VRA.>6 With its decision in
Boerne, the Supreme Court looked as though it would continue to pro-
tect states’ power to constrain the long-standing power of the VRA by
showing that Congress’ authority would be pulled back if Congress
attempted to prohibit states too much.

f. Congress’ Reauthorization of the VRA

In 2006, perhaps in response to the Supreme Court’s new willing-
ness to restrict Section 5 for second-generation voters, Congress ex-
tended the VRA for twenty-five years by declaring that Section 5
prohibits a “discriminatory purpose” regardless of its retrogressive ef-
fect.5” This legislation effectively mandated that Section 5 would re-
main “a necessary tool in the statutory arsenal used to combat voting-
related discrimination.”® To bolster its position, Congress provided
more than 15,000 pages of records which demonstrated that the cov-
ered jurisdictions that had engaged in the worst voting discrimination
also had a recent record of racial discrimination in voting, noting that
“without the construction of the VRA protections, racial and language
minority citizens will be deprived of the opportunity to exercise their
right to vote, or will have their votes diluted, undermining the signifi-
cant gains made by minorities in the last 40 years.”>®

53. Id. at 243.

54. Id. at 248-49.

55. Sudeep Paul, The Voting Rights Act’s Fight to Stay Rational: Shelby County v. Holder,
8 DUkE J. Const. L. & Pus. PoL’y SibEBAR 271, 280 (2013).

56. Id. at 279 (explaining that racially polarized voting “refers to a pattern of voting
where voters of one race support the same candidate while voters of another race all sup-
port a different candidate”).

57. Id. at 280.

58. Pitts, Life of Riley, supra note 50, at 524.

59. Marcus Hauer, Shelby County v. Holder: Why Section 5 of the Voting Rights Act is
Constitutional and Remains Necessary to Protect Minority Voting Rights Under the Fifteenth Amend-
ment, 38 V1. L. Rev. 1027 (2014).



Issue 3] VOTER SUPPRESSION 599

Specifically, Congress mandated that Section 5 forbid “voting
changes with ‘any discriminatory purpose’ as well as voting changes
that diminish the ability of citizens, on account of race, color, or lan-
guage minority status, ‘to elect their preferred candidates of
choice.’”¢® Legal scholar Michael ]. Pitts pointedly described the VRA
extension in 2000 as “a congressional smack-down of the Court’s inter-
pretations of the substantive reach of Section 5” which stood as “Con-
gress’ humbling of the Court’s ill-fated attempts at interpreting a
seminal civil rights statute.”6!

g. The Supreme Court Clashes with Congress’ 2006
Reauthorization of the VRA

After Congress’ reauthorization of the VRA in 2006, the Supreme
Court reversed a Texas District Court opinion which protected Sec-
tion 5 in Northwest Austin Municipal Utility District Number One v. Holder
(“NAMUDNO”) .52 A Texas utility district challenged the constitutional-
ity of the VRA and sought a “bail out” from the VRA’s coverage.5® The
District Court upheld the VRA, explaining that because the Texas util-
ity district was not a political subdivision it was not eligible for a bail
out.%* The Supreme Court reversed, expressly stating that it had “con-
stitutional concerns” regarding the VRA.% The Court noted that “the
[VRA] imposes current burdens and must be justified by current
needs,” and that “a departure from the fundamental principle of
equal sovereignty requires a showing that a statute’s disparate geo-
graphic coverage is sufficiently related to the problem that it
targets.”®¢ Most importantly, the Court indicated its doubts that the
VRA would remain constitutionally valid.5”

II. Shelby County’s Effect on Section 5

In 2013, the Supreme Court issued an opinion that many called a
“game-changer.”®® By granting certiorari in Shelby County v. Holder, the

60. Id.
61. Pitts, Life of Riley, supra note 50, at 525.
62. Nw. Austin Mun. Util. Dist. No. One v. Holder (hereinafter NAMUDNO), 557 U.S.

193 (2009).
63. Id.
64. Shelby Ciy., 133 S.Ct. at 2621.
65. Id.

66. Id. at 2619.

67. NAMUDNO, 557 U.S. at 206.

68. Jon Greenbaum, Alan Martinson & Sonia Gill, Shelby Country v. Holder: When the
Rational becomes Irrational, 57 Howarp L. J. 811, 825 (2014).
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Court effectively signaled that it was ready to decide whether Section
5’s preclearance requirement was still constitutionally viable.®® In a
landmark opinion, the Supreme Court “immobilized” Section 5 in
Shelby County by calling the historically dated formula “irrational.””®
Petitioner Shelby County, located in a “covered” jurisdiction in Ala-
bama, sued the Attorney General in federal district court, seeking a
judgment declaring Section 5 of the VRA unconstitutional.”! The Dis-
trict Court upheld the VRA, and the Court of Appeals for the D.C.
Circuit affirmed the judgment, concluding that Section 5 was still nec-
essary and continued to pass constitutional muster.”? The District
Court also leaned heavily on evidence from Congress’ reauthorization
of the VRA 2006, concluding that Congress was correct in its decision
to continue the coverage and preclearance formula mandated by Sec-
tion 5.7%

a. The Supreme Court Majority Rules on Shelby County

The Supreme Court emphasized the intended relationship be-
tween the federal government and state government, explaining that
“the constitutional equality of the States is essential to the harmonious
operation of the scheme upon which the Republic was organized.””*
Importantly, the Court reiterated its opinion from four years earlier,
stating “as we made clear in [ NAMUDNO], the fundamental principle
of equal sovereignty remains highly pertinent in assessing subsequent
disparate treatment of States.””® In the very next sentence, the Court
announced, “[t]he Voting Rights Act sharply departs from these basic
principles.””® The Court also revealed its distaste for the requirement
that states get permission to enact laws from the federal govern-
ment—a power that the states already have.”” The Court in Shelby
County expressly restated its opinion in Lopez that the VRA “authorizes
federal intrusion into sensitive areas of state and local policymaking”
and represents an “extraordinary departure from the traditional

69. Paul M. Wiley, Shelby and Section 3: Pulling the Voting Rights Act’s Pocket Trigger to
Protect Voting Rights After Shelby County v. Holder, 71 Wasn. & Lee L. Rev. 2115, 2127
(2014).

70.  Shelby Cty., 133 S.Ct. at 2651 (2013).

71. Id. at 2615.

72. Id.

73. Id.

74. Id. at 2623 (quoting Coyle v. Smith, 221 U.S. 559, 580 (1911)).

75. Id. at 2624.

76. Id. (emphasis added).

77. Id.
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course of relations between the States and the Federal
Government.””8

In addition to its conclusion regarding federal government’s en-
croachment on the states, the Supreme Court suggested that Section 5
was outdated and irrelevant, noting that the purpose of the VRA in
1965 was to stop intentional, malicious legislation that certain states
had enacted to directly stop African-Americans from voting.” While
the Court agreed that, at the time, the VRA made sense, currently,
America hardly faces the same problem because most citizens are free
to vote and there is no state legislation that maliciously attempts to
deny African-Americans the basic right to vote.®® As the Court then
pointed out, “[n]early 50 years later, things have changed dramati-
cally.”®! The Court then relied on Congress’ own reauthorization evi-
dence from 2006, citing that “[s]ignificant progress has been made in
eliminating first generation barriers experienced by minority voters,
including increased numbers of registered minority voters, minority
voter turnout, and minority representation in Congress, State legisla-
tures, and local elected offices.”® To bolster its position, the Court
included a Census Bureau chart that compared voter registration
numbers from 1965 and 2004, showing a huge improvement in voter
registration since 1965.8% The Court also leaned on voter statistics to
suggest that Section 5 was outdated, citing that “African-American
voter turnout has come to exceed white voter turnout in five of the six
States originally covered by [Section] 5, with a gap in the sixth State of
less than one half of one percent.”8*

While the Court conceded that much of the success seen in voter
registration improvement was in large part because of the VRA, it criti-
cized the lack of modification or changes to the original legislation.®>
Specifically, the Court seemingly expressed its surprise that these “ex-
traordinary and unprecedented features were reauthorized as if noth-
ing had changed.”®% Finally, the Court held that current legislation
needs to meet “current burdens,” justified by “current needs,”” con-

78.  Shelby Cty., 133 S.Ct. at 2612; see also Lopez v. Monterey Cty., 525 U.S. 266, 282

(1999).
79. Id. at 2625.
80. Id.
81. Id.
82. Id.
83. Id.
84. Id. at 2619.
85. Id.
86. Id.

87. Id.
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demning the VRA as a piece of legislation that effectively punishes
“covered” jurisdictions for their past sins and not their current
needs.%8

In addition to characterizing Section 5 as antiquated, the Court
directly criticized Congress’ evidence for its 2006 reauthorization
plan, noting that Congress used obsolete data with 40-year-old facts
that bore no relationship to the present day.®® The majority expressed
disdain towards the dissent, claiming the dissent treated the VRA as if
it were “just like any other piece of legislation, but this Court has
made it clear from the beginning that the Voting Rights Act is far
from ordinary.”® Finally, the Court implied that Congress was out of
line for distinguishing states in “such a fundamental way based on 40-
year-old data, when today’s statistics tell an entirely different story.”!

While the Court wrote a scathing opinion on Section 5, it only
ruled on the constitutionality of Section 4, holding that the formula to
determine which areas should be considered “covered jurisdictions”
was antiquated.®? By ruling that “covered jurisdictions” no longer ex-
isted, the Court effectively castrated Section 5, because without juris-
dictions being labeled “covered,” there is no preclearance
requirement.9® Moreover, its scathing opinion of the VRA left little
doubt of the “compelling [demonstration] that Congress has failed to
justify ‘current burdens’ with a record demonstrating ‘current
needs.” 94

In his concurring opinion, Justice Thomas agreed with the
Court’s opinion but explained that he would also find Section 5 un-
constitutional.?> Justice Thomas criticized Congress for its increasing
restrictions on states regarding Section 5 preclearance in 2006, sug-
gesting that Congress miscalculated by heightening the standards of
already outdated legislation.?¢ Finally, Justice Thomas criticized the
majority for delaying what he believes to be the inevitable—declaring
Section 5 of the VRA unconstitutional: “[b]y leaving the inevitable

88. Id.
89. Id.
90. Id.

91. [Id. at 2631-32.
92. Id. at 2631.
93. Id. at 2628.
94. Id. at 2632.
95. Id. at 2631-32.
96. Id. at 2632-33.
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conclusion unstated, the Court needlessly prolongs the demise of
[Section 5].797

b. Justice Ginsburg’s Dissenting Opinion on Shelby County

In her dissent, Justice Ginsburg stated that “[t]he question this
case presents is who decides whether, as currently operative, [Section ]
5 remains justifiable, this Court, or a Congress charged with the obli-
gation to enforce post-Civi-War Amendments by ‘appropriate
legislation.” 798

Then, Justice Ginsburg stated that Congress was well within its
power to make the assessment that Section 5 remains valid and rele-
vant.?® Additionally, Justice Ginsburg criticized the majority for what
she believes will effectively destroy the remedy “that proved to be best
suited to block that discrimination.”!%0

In addition to stating that Congress was well within its legislative
power to reauthorize the VRA, Justice Ginsburg also criticized the ma-
jority for claiming that legislation was outdated.1°! To bolster her
opinion, the dissent relied on a multitude of evidence that showcased
current problems in voter disenfranchisement, such as “second gener-
ation barriers constructed to prevent minority voters from fully partic-
ipating in the electoral process.”!%? Ginsburg also noted racially
polarized voting in “covered” jurisdictions, which increases the politi-
cal vulnerability of minorities in those areas.!03

Regarding Section 5 preclearance, Ginsburg’s dissent then listed
eight examples involving states attempting to enact legislation that
were ultimately thwarted by Section 5, including a 2003 example of a
South Carolina school board that had attempted a re-vote of a school
board seat after African-Americans had won a majority of the seats.10*
During its conversation about a possible re-vote, the school board ex-
cluded all African-American members. The proposal was found to be
an “exact replica” of an earlier voting scheme rejected by the VRA.195
In another example, the dissent showcased a 2004 case in which a
Texas city threatened to prosecute two black students after they an-

97. Id. at 2632.
98. Id. at 2632.
99. Id. at 2632-33.
100. Id. at 2633.

101. Id.
102. Id. at 2636.
103. Id.

104. Id. at 2640—41.
105. Id. at 2641.
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nounced their intentions to run for office.!6 In response, the county
reduced the availability of early voting at polling places close to a his-
torically black university.!°” The dissent highlighted a case from 2006
where a Texas county attempted to thwart Latino voters by stopping
early voting, an action that was ultimately blocked by a Section 5
preclearance requirement.!%® In another example, the dissent noted a
2001 case in which an all-white mayor and county board canceled
their town’s election after “‘an unprecedented number’ of African-
American candidates announced they were running for office.”1%9

After citing eight cases of current racially based voter discrimina-
tion, Justice Ginsburg reinforced her position by explaining that
“these examples, and scores more like them, fill the pages of the legis-
lative record.” She then concluded that this extensive data was more
than sufficient for Congress to conclude that “racial discrimination in
voting in covered jurisdictions [remains] serious and pervasive.”!10
Importantly, Justice Ginsburg pointed out that while conditions have
massively improved in the South since 1965, Congress accurately as-
sessed that voting discrimination had often evolved into “subtler sec-
ond generation” barriers.

Finally, Justice Ginsburg relied on the serious and massive effort
of Congress’ reauthorization plan in 2006, citing Congress’ extensive
and conscientious hearings that lasted over a year.!!! Justice Ginsburg
concluded by citing the Chairman of the House Judiciary Committee,
who stated that Congress’ reauthorization plan was “one of the most
extensive considerations of any piece of legislation that the United
States Congress has dealt with in the 27 [and a half] years” he had
served in the House.!!2

c. Reactions to Shelby

Some legal scholars believe that the decision in Shelby County
“completely undermines” the original purpose of “prioritiz[ing] fed-
eral enforcement to eliminate racial discrimination in voting over
state sovereignty issues.”!13 Shelby County has also gotten the attention

106. Id.

107. Id.

108. Id. at 2640-41.

109. Id. at 2640.

110. Id. at 2641.

111. Id. at 2644 (“Congress did not take this lightly. Quite the opposite.”).

112.  Id. at 2651.

113. Greenbaum, supra note 68, at 866—67 (“When President Reagan signed the 1982
reauthorization of [the Voting Rights] Act, he stated that ‘the right to vote is the crown
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of high-ranking officials in Washington: President Obama criticized
the opinion as a disappointment, stating that the ruling “upset de-
cades of well-established practices that help make sure voting is fair,
especially in places where voting discrimination has been historically
prevalent.”!!* Attorney General Eric Holder noted Shelby County’s “se-
rious setback for voting rights.”15

Paul M. Wiley explains that the new question emerging from
Shelby County will concern tailoring a new Section 5 preclearance sys-
tem that is resilient enough to realistically prevent voter discrimina-
tion and disenfranchisement but remain narrow enough to “survive
strict scrutiny from a skeptical Supreme Court.”!1® To combat this
emerging issue, Wiley suggests the possibility of enacting new legisla-
tion to give the federal government more ammunition to combat
voter disenfranchisement.!!?

III. Reasons to Overturn Shelby County

There is no dispute Section 5 gave disenfranchised voters a pow-
erful tool to combat voter discrimination for over four decades.'!8
Since 1965, millions of minority voters have cast their votes. By 2011,
African American elected officials rose to 10,500.11° The number of
language-minority voters, specifically Hispanic voters, doubled be-
tween 1973 and 2006, due largely to Congress’ amendments requiring
bilingual election requirements.12¢

jewel of American liberties, and we will not see its luster diminish.” With the [Shelby County]
decision, the Roberts Court has significantly diminished the luster of America’s crown
jewel.”).

114. Wiley, supra note 69, at 71 (quoting David Jackson, Obama “Disappointed” in Court’s
Voting Rights Decision, USATobay, (June 25, 2013), http://www.usatoday.com/story/theo
val/2013/06/25/obama-supreme-court-voting-rights-act/2455939/  [https://perma.cc/
VM76-UHV]].

115. David Jackson, Obama “Disappointed” in Court’s Voting Rights Decision, USATopay
(June 25, 2013), http:// www.usatoday.com/story/theoval/2013/06/25/obama-supreme-
court-voting-rights-act/2455939/ (quoting Attorney General Holder) [https://perma.cc/
VM76-UHV]].

116. Wiley, supra note 69, at 2121.

117.  Id. at 2152-53.

118.  Juliet Eilperin, What’s changed for African Americans since 1963, by the numbers, WASH.
Post (Aug. 22, 2013), https://www.washingtonpost.com/news/the-fix/wp/2013/08/22/
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rutm_term=.433634310430 [https://perma.cc/L2LH-MTZP].
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While voter discrimination has largely improved since the civil
rights era, Justice Ginsburg’s dissent in Shelby County remains over-
whelmingly persuasive. Shelby County failed to account for the multi-
tude of voting plans that have been denied preclearance due to
discrimination. During oral arguments in Shelby County, Justice
Sotomayor stated that “if some portions of the South have changed,
[Shelby] [C]ounty clearly hasn’t.”!2! One can also analyze Congress’
conclusion regarding current voter discrimination: “[the] vestiges of
discrimination in voting continue to exist as demonstrated by second
generation barriers constructed to prevent minority voters from fully
participating in the electoral process.”!?? Additionally, the Supreme
Court has held through various cases brought through the VRA that,
“polarization renders minority voters uniquely vulnerable to the inevi-
table tendency of elected officials to entrench themselves by targeting
groups unlikely to vote for them.”!23

By safeguarding Section 5’s preclearance, jurisdictions that con-
tinue to racially and illegally discriminate against voters should be
forced to submit voting plans for approval. Thousands of examples of
hatred, racism, and voter suppression in recent years prove that Sec-
tion 5 should remain constitutionally valid. However, the questions
remain: Exactly how much has the South changed? And exactly how
great is the risk that voting equality may be lost without Section 52124

IV. Voter Suppression Post-Shelby County

If it was not for three important rulings by three federal appellate
courts, including North Carolina State Conference of the NAACP v. Mc-
Crory, the number of states with discriminatory voting suppression
post-Shelby County could be much higher.'?® Just a month after Shelby
County freed states from the requirement to approve voting plans de-
spite their long history of racially discriminatory voting practices, the
North Carolina State Legislature passed a “‘monster’ voter-suppres-
sion law that required strict photo ID, cut early voting, and eliminated

121. Hauer, supra note 59.

122. Id.

123. North Carolina State Conference of NAACP v. McCrory, 831 F.3d 204 (4th Cir.
2016).

124. Hauer, supra note 59.

125. Roger Parloff, A Guide to Voter Suppression, Intimidation Lawsuits, FORTUNE
(Nov. 7, 2016), http://fortune.com/2016/11/07/voter-suppression-intimidation-lawsuits-
minorities/ [https://perma.cc/QE25-RJDD].
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same-day registration and pre-registration for 16 and 17-year-olds.”!26
Prior to Shelby County, North Carolina had introduced a bill which al-
lowed all government-issued IDs, including expired IDs, to satisfy the
requirement as an alternative to DMV-issued photo IDs.27 After Shelby
County, “the legislature requested and received racial data [for] . . .
the practices changed by the proposed law.”'2® Once the data had
been received, the legislature used the race data it had received to
“amend the bill to exclude many of the alternative photo IDs used by
African-Americans.”!?? “As amended, the bill retained only the kinds
of IDs that white North Carolinians were more likely to possess.”!30
The bill also eliminated the first seven days of early voting, eliminated
one of the two “souls-to-the-polls” Sundays in which African American
churches provided transportation to voters, eliminated out-of-precinct
voting, and eliminated same-day registration.!®! The United States
Court of Appeals found that the law targeted African-Americans “with
almost surgical precision.”!32

North Carolina’s legislative actions denotes a clear racial bias.
The legislature specifically requested racial data and then used that
data to amend the law, which then had the discriminatory effect of
thwarting many African-American voters at the polls. These acts from
states like North Carolina prove that VRA protection is necessary and
remains current. More importantly, North Carolina’s racially moti-
vated legislation exemplifies a type of blatant racial discrimination.
This continued attempt to suppress minority voters is not the subtle
and indirect type of disenfranchisement that Justice Ginsburg worried
about in her dissent in Shelby County, but rather an eerily similar scene
analogous to the discrimination minorities faced when the VRA was
originally enacted. Unfortunately, this legislation would most likely
have been rejected under Section 5 of the VRA due to its discrimina-
tory purpose and effect on minority voting. Since Shelby County, four-
teen states have enacted some form of voting restrictions, many of

126. Ari Berman, Donald Trump Is the Greatest Threat to American Democracy in
Our Lifetime, THE NaTioN (Nov. 28, 2016), https://www.thenation.com/article/donald-
trump-is-the-greatest-threat-to-american-democracy-in-our-lifetime/  [https://perma.cc/27
TH-7PUZ].
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which may not have been given preclearance by the Department of
Justice if the Supreme Court had ruled differently in Shelby County.133

V. How Voter Suppression Tipped the Scales in Favor of
Donald Trump

While the use of voter suppression tactics exploded post-Shelby
County, the biggest example of voter suppression may lie at the highest
point of our electoral system—the 2016 Presidential Election. Some
civil rights leaders contend that voter suppression tipped the scales in
favor of a Donald Trump victory because it was the first presidential
election without the protections of Section 5 of the VRA.!** Wade
Henderson, the president of the Leadership Conference on Civil and
Human Rights, stated that the 2016 presidential election “in all likeli-
hood, influenced the outcome of this election” because of “voter sup-
pression and a conscious effort to shave off 1 or 2 percent of the vote
in key states.”!35

Enacting voter ID laws was not the only method used to disen-
franchise voters in the recent presidential election.!3¢ The closing of
polling places led to longer lines, and fewer opportunities to vote for
those who lack transportation or the ability to take time away from
work to stand in long lines.!37 Over eight-hundred polling places were
closed this election in states such as Arizona, Texas, and North Caro-
lina, jurisdictions with a long history of voter discrimination.'3® In
North Carolina, black voter turnout decreased by 16% during the first
week of voting in forty heavily black counties due to there being 158
fewer early polling places.!3? Of the 381 counties that previously re-
quired preclearance by Section 5, 43% reduced voting locations post-
Shelby.'** These tactics not only unfairly influenced the results of the
election, they also disproportionately disenfranchised African-Ameri-
can voters.

133.  Pugh, supra note 1.
134.  See Parloff, supra note 125; see also Pugh, supra note 1.
135.  Pugh, supra note 1.
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In Wisconsin, a tightly contested swing state, the margin of victory
for Donald Trump was 27,000.'*! The margin of victory is striking
when 300,000 registered voters in Wisconsin were unable to vote due
to a lack of the strict form of voter ID required by Wisconsin law.42
This led to the lowest voter turnout numbers in two decades, and de-
creased voter turnout in Milwaukee by 13%.14% The decrease in voter
turnout in Milwaukee is important to note since over 70% of Wiscon-
sin’s African-American population resides in Milwaukee.!#* Voter 1D
laws also have a deterrent effect on eligible voters. Confusion over
what types of IDs are acceptable led some voters to erroneously be-
lieve they lacked the required ID, when in fact, their ID was accept-
able.'*> While there is a valid counterargument that closed polling
places and ID restrictions are for reasons besides racial discrimina-
tion, the lack of transparency often means that citizens are left in the
dark when their polling places are closed.

Wisconsin and North Carolina were just two of the many states
that faced voter discrimination issues in the 2016 presidential elec-
tion. Key swing states like Ohio, Michigan, Virginia, and Iowa were
among those that faced voter suppression problems.!4¢ In Virginia, a
federal court held that certain legislators “racially gerrymandered”
Virginia Congressman Robert Scott’s district in order to “pack far
more blacks into it than necessary.”!*” The Court ordered Virginia to
redraw its congressional map recognizing that “individuals in the
Third Congressional District whose constitutional rights have been in-
jured by improper racial gerrymandering have suffered significant
harm.”!4® The invalidated congressional map included a district with a

141. Ari Berman, The GOP’s Attack on Voting Rights Was the Most Under-Covered Story of
2016, THE NaTioN (Nov. 9, 2016), https://www.thenation.com/article/the-gops-attack-on-
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tions/ [https://perma.cc/C2SQ-JFF4].

147. J. Gerald Hebert & Danielle Lang, Courts are finally pointing out the racism behind
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black population of 57%, a stark difference to similar districts in the
area.l*9

In late December, an appeals court upheld a Virginia voting re-
striction that requires residents to present photo identification to cast
ballots.'5 The panel ruled that the voting rule put no undue hardship
on minorities, however, attorneys for the Democratic Party main-
tained that the law disparately impacted minorities who are less likely
to have photo ID than white voters.!5! In 2012, the Virginia legislature
passed an election law requiring photo ID, however, ten months later,
the Republican-controlled legislature tightened the law, barring those
without photo ID from voting.!5? Both bills were passed, and a federal
judge upheld the laws in May 2016, finding that the state had pro-
vided all citizens with an equal opportunity to vote.'5® The three ap-
peals judges who upheld Virginia’s law in late December were all
nominated by Republican presidents.!>* The head of the Virginia
ACLU criticized the decision, stating that it “discounts the reality of
the hardships that voters with disabilities encounter, and ignores that
many other vulnerable groups lack ID or the means to obtain one.”!55

Ironically, President Trump—through his Twitter account—
called for an investigation into voter fraud in January 2017, stating
that he lost the popular vote to Hillary Clinton due to voter fraud.!56
However, independent fact-checkers were quick to debunk the accusa-
tion, citing House Speaker Paul Ryan’s agreement that there was no
evidence to support Trump’s claim.'>? Others worry about the impli-
cations Trump’s accusation could have on an already-shaky voter sup-
pression issue: “[This] voter fraud [accusation] gives the Republicans
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150. Ann E. Marimow & Rachel Weiner, Appeals court upholds Virginia’s voter-ID law,
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and others another tool and another reason to justify to the public of
denying people the right to vote.”'58 However, Trump’s allegation
could give Republican-led state legislatures a platform to make a case
to enact new voter regulations.!®® In response, civil rights leaders
maintain that voter restrictions are discriminatory because they signifi-
cantly hurt minorities and others who lack the resources to combat
voter discrimination—and who also tend to vote for Democrats.!6?
Bernie Sanders, the independent who lost to Hillary Clinton in the
Democratic presidential primary last year, responded to Trump’s
tweet, claiming that President Trump “is telling Republicans to accel-
erate voter suppression, to make it harder for the poor, young, elderly
and people of color to vote.”6! Additionally, Sanders criticized
Trump, stating that “[t]he great political crisis we face is not voter
fraud, which barely exists. It’s voter suppression and the denial of vot-
ing rights. Our job is to fight back and do everything we can to protect
American democracy from cowardly Republican governors and
legislators.”162

In addition to President Trump setting the stage for the future
implementation of voter suppression laws, many claim that voter sup-
pression in the 2016 election helped swing the win in favor of
Trump.!¢® In a MSNBC interview with Al Sharpton in December 2016,
Kristen Clarke, the president of the Lawyers’ Committee for Civil
Rights explained how voter suppression during the 2016 presidential
election barred Black and Hispanic voters from the polls: “There were
some patterns that emerged. Voter suppression was most certainly a
culprit in the 2016 election cycle.”!¢* In addition, Clarke claims that
the civil rights group heard from a countless number of voters who
encountered barriers to vote.15

In addition to some civil rights leaders claiming voter discrimina-
tion, Al Sharpton released a poll on MSNBC regarding voter suppres-
sion just after the presidential election that showed that 41% of Black
and 34% of Hispanic voters could not get time off of work to vote on
election day.!®® On average, Hispanic voters had to wait twice as long
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in line than white voters, and were twice as likely to have their voting
eligibility questioned once at the polls.’67 In addition to resistance at
the polls, Hispanic and Black voters claim in a Craig Newmark Foun-
dation post-election poll that 47% and 42%, respectively, were unable
to cast their votes on election day.'%® Sharpton claims that this is a
direct result of new voter ID laws and what the “gutting of the Voting
Rights Act has done on the 2016 election.”!6?

Conclusion

By essentially revoking Section 5 of the VRA, the Supreme Court
left Donald Trump a wide opening to use voter suppression to thwart
minority voters that could have turned the election in favor of Hillary
Clinton. As civil rights activist Kristen Clarke stated, “When we look
back, we will find that voter suppression figured prominently in the
story surrounding the 2016 presidential election.”!”® Many others con-
tinue to speak out about voter suppression.!”! David Axelrod, Barack
Obama’s former chief strategist, maintains that “[i]f you want to inves-
tigate voting in this country, the most productive thing you can do
is . . . try to ascertain whether these stringent new requirements in
some states, or more stringent new requirements, have kept some peo-
ple from voting.”172

Conservative courts continue to uphold voting restrictions that
have a disparate impact on minority and vulnerable citizens.!”® Follow-
ing the election, states like Arkansas and Michigan have proposed
stricter voting ID laws.!7* In Texas, the attorney general asked the Su-
preme Court to reinstate a voter ID law that was ruled unconstitu-
tional in federal court; in Michigan, a new strict voter ID law was
approved by the Michigan House.!”> With President Trump in the
White House, the Voting Rights Act demolished, and stronger voter
restriction laws being passed, the future of equal opportunity voting
for every eligible citizen is in great danger.

While many states passed voter laws, it is Wisconsin and North
Carolina that demand closer inspection. Trump seized the White
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House by securing victories in the two states—in Wisconsin, Trump
won by three percentage points; in North Carolina, he won by four.
Wisconsin and North Carolina have both historically executed voter
suppression towards minorities and college students.!”® As a result of
the voter suppression problems in both states, minority and other vul-
nerable voters were “forced to wait in longer lines at less convenient
locations” and “had less time to cast ballots.”!”” As the Nation’s voting
rights expert Ari Berman wrote on [election night], thousands of vot-
ers had to “‘jump through hoops’ just to vote this year.”!”® While the
future of voter suppression is unclear, the present facts remain: Presi-
dent Trump is in the White House, and he won two historically voter-
suppressed swing states by three percent.
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On November 2, 2018, we denied the Emergency Motion for Stay of Injunction Pending Appeal
filed by Appellant Brian Kemp and advised at that time that one judge dissented and separate opinions

would follow. Today, we issue those opinions.
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JILL PRYOR, Circuit Judge, concurring in the denial of the motion for a stay.

On the eve of the 2018 general election, and in the wake of a surge in
interest in voting by mail in Georgia, the Georgia Muslim Voter’s Project and
Asian-Americans Advancing Justice-Atlanta filed suit challenging the State’s lack
of prerejection procedures for redress when an elector’s signature on an absentee
ballot application or absentee ballot appears not to match the signature on her voter
registration card. For such a perceived mismatch, the State offered only notice of
rejection and an opportunity to try again, whether by mail or by voting in person.
But for other absentee ballot deficiencies, the State offered a more robust system of
prerejection notice and an opportunity to be heard. Finding a likely violation of
procedural due process, the district court entered an injunction in which it ordered
the Secretary of State of Georgia to instruct county elections officials to provide
prerejection notice and an opportunity to be heard in the event of a perceived
signature mismatch. In so doing, the district court borrowed heavily from existing
voting procedures pertaining to other ballot deficiencies, which had been passed by
Georgia’s legislature and long followed by state and local officials, to craft a
narrow remedy for a narrow class of ballot applications and ballots.

When the Secretary moved in this Court for a stay pending appeal from the
injunction, we denied the stay, concluding that the district court had not abused its

discretion in crafting the reliefit ordered. See Cumulus Media, Inc. v. Clear

3
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Channel Commc 'ns, Inc.,304 F.3d 1167, 1171 (11th Cir. 2002) (“[The district
court’s] judgments, about the viability of a plaintiff’s claims and the balancing of
equities and the public interest, are the district court’s to make and we will not set
them aside unless the district court has abused its discretion in making them.”).
Our order denying the Secretary’s motion issued days before the November 2018
election, and in it we noted that opinions would follow. This is my opinion,
written as if it had been issued contemporaneously with that order.!
I. BACKGROUND
A. Georgia’s Statutory Absentee Voting Scheme
Like many states, Georgia permits electors to vote by mail, for any reason,
through a process it calls absentee voting. See O.C.G.A. § 21-2-380(a), (b).
Absentee electors must follow a two-step process, first applying for and second
voting via an absentee ballot. Id. §§ 21-2-381,-383, -384. At both steps, an
absentee elector must sign the application or ballot, and at both steps that signature
i1s compared by elections officials to the elector’s voter registration card signature.
Id. § 21-2-381(b)(1) (absentee ballot applications); id. §§ 21-2-384(b),

(c), - 386(a)(1)(B), (C) (absentee ballots). If the county elections official

'T agree with Judge Newsom’s concurring opinion that this case is now moot, since the
election has passed. But one member of the panel dissented from our order denying the motion
for a stay pending appeal, and he has since written a dissenting opinion explaining his reasons
for declining to join the majority. I explain here why I believe the motion properly was denied.
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reviewing submissions concludes that the signatures match at the application stage,
an absentee ballot issues; if the signatures match at the absentee ballot stage, and
there are no other deficiencies, the absentee elector’s vote is counted. Id. § 21-2-
381(b)(2)(A) (absentee ballot applications); id. § 21-2-386(a)(1)(B) (absentee
ballots). If the official concludes that the signature on the absentee ballot
application or absentee ballot does not match that of the elector’s voter registration
card, then the application or ballot is rejected. 1d. § 21-2-381(b)(3) (absentee
ballot applications); id. § 21-2-386(a)(1)(C) (absentee ballots). At issue in this
case is the process offered to absentee electors whose signatures on absentee ballot
applications and absentee ballots are deemed a mismatch.

Georgia law has no provision by which an absentee elector notified of a
perceived mismatch may contest the decision, cure the mismatch, or prove her
identity before the absentee application or absentee ballot is rejected for a signature
mismatch. Instead, the law provides that after the application or ballot is rejected,
the county board of registrars® or absentee ballot clerk is required to “promptly
notify” the elector of the rejection. Id. § 21-2-381(b)(3) (absentee ballot

applications); id. § 21-2-386(a)(1)(C) (absentee ballots).’ The law does not

2 County boards of registrars are empowered by state law to conduct primaries and
elections and to oversee the registration of electors and absentee balloting procedures. See
generally O.C.G.A. § 21-2-40.

3 For example, within three days of rejection of an absentee ballot, Gwinnett County
5
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prevent the absentee elector from trying again, either by filling out a new
application or by completing a new ballot. Nor does the law prevent an able
absentee elector from voting in person, either during early voting hours or on
Election Day. Ga. Comp. R. & Regs. 183-1-14-.09.

Still, perceived signature mismatches are a bit of an outlier: Georgia law
provides prerejection procedures for other flaws in absentee ballot applications and
absentee ballots, just not for a signature mismatch. If the registrar or absentee
ballot clerk determines that an absentee ballot application lacks information such
that the official cannot determine the absentee elector’s identity, Georgia law
provides that the official must “write to request additional information” from the
elector instead of rejecting the application outright. O.C.G.A. § 21-2-381(b)(4).
If the board of registrars has probable cause to believe based on an absentee ballot
that the “elector is not qualified to remain on the list of electors,” the board must,
“if practical, notify the challenged elector and afford such elector an opportunity to
answer,” and then “shall proceed to conduct a hearing on the challenge on an
expedited basis prior to the certification of the consolidated returns of the election
superintendent.” Id. § 21-2-230(b), (g). If the absentee elector fails to prove her

eligibility at this stage, she may appeal to the superior court within 10 days ofthe

provides the absentee elector with a letter stating the reasons for the rejection, a new application
for an absentee ballot, and information about how to vote by other means.
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board of registrars’ decision. /Id. § 21-2-230(g) (cross-referencing O.C.G.A. § 21-
2-229(e)). Ifthe board of registrars believes that an absentee ballot has some
other deficiency that does not affect the elector’s qualifications to remain on the
list of electors—for example, if the absentee elector failed to provide the required
identification—and “it is not practical to conduct a hearing prior to the close of the
polls,” then elections officials must treat the ballot as a “challenged” ballot—that
is, a provisional ballot. Id. §§ 21-2-230(e), (1), -386(e), -419. If the absentee
elector provides the board of registrars with the required identification no more
than three days after the election, then her vote is counted. Id. § 21-2-419(c)(1);
Ga. Comp. R. & Regs. 183-1-14-.03(2), (3), (5). If the absentee elector fails to do
so, then the ballot is not counted and the absentee elector is so notified. Ga.
Comp. R. & Regs. 183-1-14-.03(5); O.C.G.A. § 21-2-419(d)(1). If necessary
based on these procedures, the election returns are adjusted and a corrected return
is certified. O.C.G.A. § 21-2-230(g), -493(1). Again, under Georgia law these
prerejection procedures are inapplicable to absentee ballot applications and ballots
with perceived signature mismatches.
B. The Proceedings Below

The Georgia Muslim Voter Project and Asian-Americans Advancing
Justice-Atlanta (collectively, “GMVP”) caught wind of an October 12, 2018 news

article reporting increased rates of rejection of absentee ballot applications and
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absentee ballots in Gwinnett County due to perceived signature mismatches. Four
days later, the organizations filed suit in the Northern District of Georgia against
Brian Kemp, in his official capacity as Secretary of State of Georgia,* and the
Gwinnett County Board of Registrars and Elections, on behalf of itself and
similarly situated boards of registrars in all 159 Georgia counties. As relevant to
this appeal, GMVP alleged that Georgia’s absentee voting scheme violated
procedural due process insofar as the State failed to provide prerejection notice, an
opportunity to be heard, and a chance to appeal for absentee electors whose
absentee ballot applications or absentee ballots contained a perceived mismatched
signature.

GMVP moved for an injunction to prevent elections officials from rejecting
absentee ballot applications and absentee ballots due to perceived signature
mismatches without these prerejection procedures. After holding a hearing, the
district court determined that it was substantially likely that the Georgia’s statutory
procedures for rejecting absentee ballot applications and absentee ballots facially
violated the Fourteenth Amendment’s guarantee of procedural due process. The

district court found that the other factors courts consider in deciding whether to

4 Secretary Kemp also was a candidate for governor of Georgia in the November 2018
election. He won that election, and a new Secretary of State has assumed his prior position.
For ease of reference, I use the term “the Secretary” throughout.
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grant injunctions—irreparable injury, harm to the opposing party, and the public
interest—also weighed in favor of granting injunctive relief.

The district court thereafter entered an injunction® in which it ordered the
Secretary of State’s Office to issue the following instructions, reproduced in full
here, to all county boards of registrars, boards of elections, election
superintendents, and absentee ballot clerks:

1) All county officials responsible for processing absentee ballots shall
not reject any absentee ballots due to an alleged signature mismatch.
Instead, for all ballots where a signature mismatch is perceived, the
county elections official shall treat this absentee ballot as a
provisional ballot, which shall be held separate and apart from the
other absentee ballots. See O.C.G.A. § 21-2-419; Ga. Comp. R. &
Regs. 183-1-14-.03(2). The county elections official shall then
provide pre-rejection notice and an opportunity to resolve the
alleged signature discrepancy to the absentee voter. This process
shall be done in good faith and is limited to confirming the identity
of the absentee voter consistent with existing voter identification
laws. See O.C.G.A. §§ 21-2-417, -417.1. The elections official is
required to send rejection notice via first-class mail and also
electronic means, as available or otherwise required by law. See
0.C.G.A. § 21-2-384(a)(2). This process shall include allowing the
absentee voter to send or rely upon a duly authorized attorney or
attorney in fact to present proper identification. This process shall
be done prior to the certification of the consolidated returns of the
election by the election superintendent. See O.C.G.A. § 21-2-
230(g). The absentee voter shall have the right to appeal any
absentee ballot rejection following the outcome of the

5 Although the district court labeled its order a “Temporary Restraining Order,” GMVP
Doc. 32 at 2, it actually was an immediately appealable preliminary injunction. See 28 U.S.C.
§ 1292(a)(1); Fernandez-Roque v. Smith, 671 F.2d 426, 429 (11th Cir. 1982) (explaining that the
functional effect of an order controls and that an order is an injunction if, rather than “merely
preserving the status quo,” it “grant[s] most or all of the substantive relief requested”).

9
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aforementioned process, as designated in O.C.G.A. § 21-2-229(e).
Any aforementioned appeals that are not resolved as of 5 p.m. on
the day of the certification deadline shall not delay certification and
shall not require recertification of the election results unless those

votes would change the outcome of the election. See O.C.G.A.
§ 21-2-493(D).

2) All county elections officials responsible for processing absentee
ballot applications shall not reject any absentee ballot application
due to an alleged signature mismatch. Instead, for all ballot
applications where a signature mismatch is perceived, the county
elections official shall, in addition to the procedure specified in
0.C.G.A. § 21-2-381(b), provide a provisional absentee ballot to the
absentee voter along with information as to the process that will be
followed in reviewing the provisional ballot. The outer envelope
of the absentee ballot provided shall be marked provisional. Once
any provisional ballot is received, the procedure outlined in section
1 above is to be followed.

3) This injunction applies to all absentee ballot applications and
absentee ballots rejected solely on the basis of signature mismatches
submitted in this current election. This injunction does not apply
to voters who have already cast an in-person vote.

GMVP Doc. 32 at 2-3.°
The Secretary filed an emergency motion to stay the injunction pending
appeal, arguing that laches barred GMVP’s claims and that GMVP was unlikely to

prevail on the merits of the facial due process challenge.” Only the Secretary

8«“Doc. #” refers to the numbered entry on the district court’s docket. Unless otherwise
noted, citations are to the GMVP v. Secretary case in the district court.

7 Several electors and the Georgia Coalition for the People’s Agenda, Inc. (collectively,
the “Electors”) separately filed suit against the Secretary, members of the Gwinnett County
Board of Voter Registration and Elections, and members of the State Election Board. The State
Election Board is tasked with promulgating rules and regulations that will “obtain uniformity in
the practices and proceedings of superintendents, registrars, deputy registrars, poll officers, and

10



Case: 18-14502 Date Filed: 03/21/2019 Page: 11 of 78

moved for a stay; the Gwinnett County Board of Voter Registration and Elections
did not. The district court denied the Secretary’s motion. The Secretary then
filed in this Court an Emergency Motion for Stay of Injunction Pending Appeal.
We summarily denied the motion for a stay. Judge Tjoflat dissented from our
summary order denying a stay and now has provided his reasons for doing so.
This 1s my response.
II. LEGAL STANDARDS

“A stay of a preliminary injunction requires the exercise of our judicial

discretion, and the party requesting the stay must demonstrate that the

circumstances justify the exercise of that discretion.” Democratic Exec. Comm. of

other officials” and facilitate the “fair, legal, and orderly conduct of primaries and elections.”
State Election Board Duties, http://sos.ga.gov/index.php/elections/state _election_board (last
accessed March 18, 2019).

The Electors brought substantive due process and equal protection claims arising from
the rejection of absentee ballot applications and absentee ballots with perceived signature
mismatches. The Electors sought an injunction on these grounds, rather than on the basis of
procedural due process. Without consolidating the cases, the district court held a joint hearing
at which it entertained both motions for injunctive relief. There, the court expressed its
inclination to grant relief only on GMVP’s procedural due process claim and heard argument
primarily on GMVP’s request for an injunction on that claim. When the district court granted
the injunction, it entered the injunction onto the dockets in both cases. The district court denied
the Electors’ motion for an injunction but noted in its order that the Secretary remained enjoined
as set forth in the GMVP case.

We consolidated both cases on appeal. The Secretary argues here that he “is especially
likely to succeed on the merits of his appeal” of the injunction entered onto the docket in the
Electors’ case because the Electors did not raise a procedural due process claim. Mot. for Stay
at 13 n.3. But based on the context in which the injunction was entered on the docket in the
Electors’ case, I do not read the injunction as granting the Electors any relief separate and apart
from the relief granted to GMVP. I therefore reject the Secretary’s argument.

11
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Fla. v. Lee, 915 F.3d 1312, 1317 (11th Cir. 2019). In deciding whether to grant a
stay of an injunction pending appeal, the Court considers the following factors,
which mirror the factors the district court considered in entering the injunction:

(1) whether the stay applicant has made a strong showing that it is likely

to succeed on the merits, (2) whether the applicant will be irreparably

injured absent a stay, (3) whether issuance of the stay will substantially

injure the other parties interested in the proceeding, and (4) where the
public interest lies.
Id. (citing Nken v. Holder, 556 U.S. 418,434 (2009)). The first two factors are
the “most critical.” Nken, 556 U.S. at 434. As to the first factor, “[1]t is not
enough that the chance of success on the merits be better than negligible.” /d.
(internal quotation marks omitted).

As to the second factor, irreparable injury, “even if [a party] establish[es] a
likelihood of success on the merits, the absence of a substantial likelihood of
irreparable injury would, standing alone, make [a stay] improper.” Siegel v.
LePore, 234 F.3d 1163, 1176 (11th Cir. 2000) (en banc).® That is because “[a]

showing of irreparable injury is the sine qua non of injunctive relief.” Id. (internal

quotation marks omitted). “[T]he asserted irreparable injury must be neither

8 Siegel arose in the context of an appeal from the denial of a preliminary injunction, not
from a motion to stay a preliminary injunction. 234 F.3d at 1168. Because we use the Nken
factors for both inquiries, however, Siegel is directly applicable to this case.
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remote nor speculative, but actual and imminent.” /d. (internal quotation marks
omitted).

On appeal we do all of this legal legwork through the lens of an abuse of
discretion standard of review. Lee, 915 F.3d at 1317. In so doing, we review de
novo any legal conclusions and for clear error any factual conclusions underlying
the district court’s exercise of its discretion. Id. But the weight to be afforded
any given factor and the ultimate weighing of the factors together are
quintessential exercises of discretion that we reverse only if that discretion is
abused. See Osmose, Inc. v. Viance, LLC, 612 F.3d 1298, 1320-21 (11th Cir.
2010); BellSouth Telecommc 'ns, Inc. v. MCImetro Access Transmission Servs.,
LLC, 425 F.3d 964, 968-70 (11th Cir. 2005).

In determining whether the plaintiffs showed a substantial likelihood of
success on the merits of the procedural due process claim, the district court was
obliged to apply the framework from Mathews v. Eldridge, 424 U.S. 319 (1976).
Under Mathews, a court determining what process is due in connection with a
potential deprivation of a liberty or property interest must balance three
considerations:

First, the private interest that will be affected by the official action;

second, the risk of an erroneous deprivation of such interest through the

procedures used, and the probable value, if any, of additional or

substitute procedural safeguards; and finally, the Government’s
interest, including the function involved and the fiscal and

13
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administrative burdens that the additional or substitute procedural
requirement would entail.

Id. at 335. We must apply this test “to the generality of cases, not the rare
exceptions.” Id. at 344.
III. DISCUSSION

In this section, I first explain why the Secretary’s failure to show that he is
likely to suffer irreparable harm requires that his motion for a stay be denied
without regard to any of the other Nken factors. Second, I respond to the
Secretary’s argument as to the other Nken factors and explain why they also do not
weigh in favor of a stay pending appeal. Third, I address my dissenting
colleague’s remaining concerns about the denial of the stay pending appeal.

A. The Secretary Has Made No Strong Showing that the Injunction Would
Cause Him Irreparable Injury.

Starting with irreparable injury, the Secretary argues that the district court’s
injunction would cause irreparable harm because the injunction prevents it “‘from

299

effectuating statutes enacted by representatives of its people,”” upsets the election
process, and “risks introducing confusion, uncertainty, and inaccuracy during a
general election” such that this Nken factor “strongly favors granting a stay.”
Mot. for Stay at 22-23 (quoting Hand v. Scott, 888 F.3d 1206, 1207 (11th Cir.

2018)). Idisagree. First, the injunction does not prevent the Secretary from

effectuating any statutes because it does not negate the effects of any statutes.
14
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Instead, it adds procedural protections. Second, the Secretary has failed to
substantiate any “injury following from the simple preparation on paper of a plan
to carry out the [district] court’s directives”—the only thing the injunction required
the Secretary to do. See Garcia-Mir v. Meese, 781 F.2d 1450, 1455 (11th Cir.
1986).

I might view the risk of irreparable harm differently had any other defendant
moved for a stay or signaled that the injunction had in fact led to confusion,
uncertainty, or inaccuracy. But no other defendant so moved, and in fact the
evidence in this case belies the Secretary’s conclusory assertion that the injunction
will irreparably harm the State’s voting procedures. On the same day the
injunction was entered, the Secretary sent a four-page bulletin to county elections
officials statewide instructing them to comply with the injunction and explaining in
some detail how to do so. The Secretary has submitted no evidence or even
argument that any county has reported difficulty complying with the guidance;
indeed, the Chair of the Board of Registrars of one of Georgia’s most populous
counties testified that compliance with the injunction as instructed by the Secretary
was “pretty straightforward” and ““easily doable” and would “not really add any
burdens to what we are already doing.” GMVP Doc. 37-1 at 2-3. The Chair
stated he did “not believe that it will be difficult to implement the guidance . ..

even with a week left until Election Day.” Id. at 2.
15
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Our precedent makes clear that the Secretary’s failure to show that the
injunction would cause irreparable injury is an adequate and independent basis for
denying the motion to stay pending appeal. See Siegel, 234 F.3d at 1176. In any
event, because the Secretary argues that he can satisfy all of the Nken factors—and
my dissenting colleague agrees—I discuss the remaining factors in the sections that
follow.

B. The Secretary Has Made No Strong Showing that He Is Likely to
Succeed on Appeal.

The Secretary advances three arguments for why the district court abused its
discretion in entering the injunction requiring state officials to provide prerejection
processes to absentee ballot applicants and electors whose ballot applications and
ballots suffer from perceived signature mismatches. First, he argues that the
plaintiffs’ challenge does not satisfy the requirements of a facial challenge and
therefore fails as a matter of law, merits aside. Second, and relatedly, he argues
that the district court erred in weighing the Mathews factors such that the facial
challenge fails on the merits. Third, he contends that the plaintiffs’ challenge
likely is barred by the doctrine of laches. For the reasons that follow, I disagree
on all three fronts. Where the dissent’s arguments are different from the

Secretary’s, I address those points as well.”

?1 focus my discussion primarily on the injunction as it relates to absentee ballots, as
16
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1. The Secretary has made no strong showing that the district court likely erred
in concluding that the plaintiffs could advance a facial challenge.

The Secretary argued in the district court that GMVP’s procedural due
process challenge could only be construed as a facial challenge because GMVP
failed to identify any absentee elector to whom the signature mismatch procedure
had been unconstitutionally applied. And, the Secretary argued, GMVP could not
advance a facial challenge because it could not under any circumstances prove that

(113

Georgia’s absentee election law would be “‘unconstitutional in all of its
applications.”” GMVP Doc. 24 at 19 (quoting Wash. State Grange v. Wash. State
Repub. Party, 552 U.S. 442,449 (2008)). The Secretary explained that this is
because an elector who applies for an absentee ballot “weeks before the election
and 1s immediately notified of the rejection,” action “permitted if not
contemplated” by the absentee ballot application statute, has not been deprived of a
right without due process. Id. at 19-20. Nor, for that matter, the Secretary

argued, would an elector whose absentee ballot is rejected “and who is

immediately notified and provided an opportunity to cast another absentee ballot,

opposed to absentee ballot applications, because neither the Secretary nor the dissent makes any
argument specifically about the latter.

17
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which is not subsequently rejected,” suffer from deprivation of a right without due
process. Id. at 20. The district court agreed with the Secretary that GMVP could
not advance an as-applied challenge but disagreed that GMVP could not advance a
facial challenge.

On appeal, the Secretary again argues that GMVP cannot advance a valid
facial challenge. He reiterates the argument he made in the district court—that
GMVP cannot show that Georgia’s statutory procedures are constitutionally
deficient “for all voters in all circumstances under which signatures are rejected.”
Mot. for Stay at 14.

The dissenting opinion also asserts that GMVP cannot advance a facial
challenge, but for a reason further afield than the Secretary’s. The dissent says
that GMVP’s challenge to Georgia’s absentee ballot signature mismatch procedure
fails as a matter of law because “countless mail-in voters’ signatures are
determined by election officials to match,” and their votes are counted.

Dissenting Op. at 50. In other words, plenty of absentee electors never suffer from
a perceived signature mismatch on their absentee ballot applications or absentee
ballots, so GMVP cannot show that Georgia’s absentee ballot procedures are
unconstitutional in all of their applications.

I take on the dissent’s argument first, followed by the Secretary’s. The

dissent’s focus on absentee electors who are unaffected by Georgia’s signature
18
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mismatch provisions overlooks the Supreme Court’s instruction that when
reviewing a facial challenge we do not consider instances in which a statute
“do[es] no work.” City of Los Angeles, Calif. v. Patel, 135 S. Ct. 2443, 2451
(2015). “Legislation is measured for consistency with the Constitution by its
impact on those whose conduct it affects.” Planned Parenthood of Se. Pa. v.
Casey, 505 U.S. 833, 894 (1992). “The proper focus of the constitutional inquiry
is the group for whom the law is a restriction, not the group for whom the law is
irrelevant.” Id. (emphasis added). Georgia’s signature mismatch procedures are
irrelevant for those absentee electors who have no signature mismatch. Thus, I
respectfully reject the dissent’s argument.

The Secretary’s narrower argument also fails to persuade me. The
Secretary points out that an absentee elector whose ballot application or ballot is
rejected for a perceived signature mismatch but who receives a rejection notice in
time to try again (although there is no guarantee that he will) can either attempt to
submit another absentee ballot application and/or absentee ballot (although there is
no guarantee that second ballot will not be deemed another signature mismatch) or
can vote in person (provided he is physically able to do so). True, but immaterial
for purposes of determining whether GMVP is entitled to advance a facial
challenge. That is because if Georgia’s signature mismatch procedure violates the

dictates of procedural due process by failing to provide adequate predeprivation
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notice and opportunity to be heard, then any postdeprivation opportunity to take
advantage of entirely different procedures does not cure the due process violation.
That brings me to the merits of the procedural due process challenge, which I
address in the section that follows.

2. The Secretary has made no strong showing that the district court likely erred
in weighing the Mathews factors.

The Secretary challenges the weight the district court assigned each of the
Mathews factors. For the reasons that follow, I find no error.

a. The Private Interest at Stake

As to the first of the Mathews factors, the private interest at stake, the
Secretary faults the district court for defining the interest at stake—too broadly—as
the fundamental right to vote. Instead, the Secretary argues, the private interest at
stake “is only the narrow interest in voting by mail,” which is “modest” for most
electors who could instead simply vote in person. Mot. for Stay at 15.

As an initial matter, I disagree that the district court so broadly defined the
private interest at stake. The district court determined that the private interest at
stake here “implicates the individual’s fundamental right to vote” and therefore is
“substantial.” GMVP Doc. 28 at 23 (emphasis added). It is undeniably true that

the interest in voting absentee implicates the right to vote. Indeed, the parties
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appear to agree that the private interest at stake is the interest in voting by mail—
that is, by absentee ballot.

The Secretary’s real disagreement is with the district court’s determination
that the interest in voting absentee is substantial. But the Secretary has failed to
meet his burden of showing that the district court likely erred. As the district
court explained, that the interest in voting by absentee ballot implicates the
fundamental right to vote lends it more than modest weight. And even though the
Secretary posits that an absentee elector rejected for a perceived signature
mismatch may still have ample time to vote in person, he has not shown that this
elector represents the “generality of cases.” Mathews, 424 U.S. at 344,

To the contrary, given the statutory and regulatory scheme Georgia has
constructed for absentee voting, the Secretary’s hypothetical likely does not cover
the generality of cases. Although any elector in Georgia may vote by absentee
ballot, Georgia’s Administrative Code suggests that electors applying for absentee
ballots often do so because they are elderly, physically disabled, or residing
temporarily or permanently outside the voting precinct on Election Day, either
because of military obligations or because they have taken up residence overseas.
See Ga. Comp. R. & Regs. 183-1-14-.01(3) (listing these categories of absentee
electors along with a category for “[n]o reason is provided”). Individuals falling

into these categories are likely to have difficulty appearing in person to vote.
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Moreover, the ability to appear in person depends on receiving rejection notice in
time to do so. Although Georgia’s code requires that rejection notices “promptly”
issue, O.C.G.A. §§ 21-2-381(b)(3), -386(a)(1)(C), there is no time frame specified.
The Secretary points to nothing in the record to suggest that in the generality of
cases absentee electors apply for and cast ballots early enough within the voting
period such that they would benefit from a “prompt™ notice, whatever that means.

In sum, the Secretary has failed to show that the district court likely erred in
giving this first Mathews factor substantial weight.

b. The Risk of an Erroneous Deprivation

As to the second Mathews factor, the Secretary argues that the risk of an
erroneous deprivation is small considering the relatively low percentages of
absentee ballot applications and absentee ballots that were rejected for perceived
signature mismatches in previous elections. And, the Secretary again stresses,
rejections must be accompanied by notice, and this notice provides electors with
ample time to either mail in another absentee ballot application or absentee ballot
or vote in person. The Secretary’s arguments, however, do nothing to refute the
district court’s determination that although “the risk of an erroneous deprivation is
by no means enormous, permitting an absentee elector to resolve an alleged
signature discrepancy nevertheless has the very tangible benefit of avoiding

disenfranchisement” for that elector. GMVP Doc. 28 at 24. Because the
22
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Secretary has not even argued that this determination was in error, he cannot show
that the district court likely erred in finding that this second Mathews factor weighs
in favor of GMVP.!°

c. The Government’s Interest and Burden

As to the final Mathews factor, the district court found “that additional
procedures would involve minimal administrative burdens while still furthering the
State’s” interest. Id. at 26. The Secretary disagrees, arguing that the injunction’s
procedures for absentee ballot applications or absentee ballots with a perceived
signature mismatch impose substantial burdens on the State. As I explain below,
the Secretary’s arguments do not convince me that the district court erroneously
weighed this factor.

First, the Secretary takes issue with the injunction’s requirement that the
elector may send an attorney or attorney in fact to confirm the elector’s identity.
The Secretary argues that this predeprivation procedure burdens the State’s

undisputed substantial interest in preventing voter fraud by permitting individuals

10 Further in analyzing the second Mathews factor, the district court explained that the
“probative value of additional procedures is high” given the risk of disenfranchisement. GMVP
Doc. 28 at 25. The Secretary objects that the injunction’s requirements “are unlikely to add
significant value to the prompt notice and generous opportunities for cure the statute already
provides.” Mot. for Stay at 17. For the reasons I have explained, however, for many absentee
electors the cure of showing up to vote simply will not be possible or practicable.
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other than the elector to confirm the elector’s identity, “without any kind of oath or
affidavit, merely by possessing the [elector’s] identification.” Mot. for Stay at 18.
This is inaccurate: the injunction allows only “a duly authorized attorney or
attorney in fact to present proper identification” on behalf of the elector; implicit is
a requirement that the attorney or attorney in fact demonstrate that she is duly
authorized. GMVP Doc. 32 at 2 (emphasis added). Moreover, the injunction is
not a leap into wholly unfamiliar territory: Georgia law already contemplates that
someone other than the absentee elector may appear to prove the elector’s identity.
See O.C.G.A. § 21-2-381(a)(1)(B) (permitting a physically disabled elector to
present absentee ballot applications via her “mother, father, grandparent, aunt,
uncle, sister, brother, spouse, son, daughter, niece, nephew, grandchild, son-in-law,
daughter-in-law, mother-in-law, father-in-law, brother-in-law, or sister-in-law of
the age of 18 or over”). Thus, this aspect of the injunction’s prerejection
procedure does not substantially burden the State’s interest in preventing voter
fraud.

Second, the Secretary argues that the injunction’s prerejection procedures
cause administrative burdens because they “necessitate significant changes to how
at least some counties track absentee ballot rejections[,] changes to the systems for
tracking absentee ballot voters[,] and more.” Mot. for Stay at 18-19. Even

assuming these changes would be required, the record does not support the
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Secretary’s assertion that they would create a substantial burden. In fact, as I
explained above in Part II1.A., the evidence is to the contrary: by election
officials’ own reports, the injunction has caused little disruption. The Secretary
therefore has failed to persuade me as to administrative burdens.

Third, the Secretary argues that the injunction’s prerejection right of appeal
imposes other burdens, specifically, on county elections officials “who will have to
appear and defend their rejection decisions, including on an expedited basis prior
to certification of the election” and on state courts who now must hear “this new
class of appeals on an expedited basis.” Mot. for Stay at 19. In addition, the
Secretary says, the injunction’s prerejection procedures inject the new burden of
requiring a system for recertification of election results if absentee ballots tied up
in any unresolved appeals would change the outcome of the election—a system the
Secretary says does not currently exist. Again, the Secretary has failed to meet his
burden. As explained in Part I.A., these procedures are already statutorily in place
for absentee ballot application and absentee ballot defects other than signature
mismatches. Contrary to the Secretary’s suggestion, the injunction does not
require the creation of a new system, nor does it newly obligate county elections
officials or state courts to adjudicate disputes relating to the rejection of absentee

ballots.
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The burden on these entities may increase to some limited extent because of
this new class of ballot applications and ballots to which prerejection procedures
apply, but by the Secretary’s own calculation the number of perceived signature
mismatches is quite low. And by the Secretary’s own admission, some of the
prerejection procedures are unlikely to be used frequently. See Mot. for Stay at 18
(“[1]t 1s hard to see what additional work the . . . right of appeal could do in any
given case; either the voter will provide identification in the pre-rejection
opportunity to resolve the alleged signature deficiency, or the voter will not . . . .”
(internal quotation marks omitted)). For these reasons, I reject the Secretary’s
argument that the third Mathews factor should weigh in his favor and that the

district court likely erred in concluding otherwise.!!

T Also for these reasons, I disagree with the dissent that the injunction violates principles
of federalism by requiring counties in Georgia to “to craft ad hoc administrative tribunals” and
by requiring state courts to hear appeals from these tribunals. Dissenting Op. at 55. The
hearings the district court’s injunction contemplates already take place in Georgia, and the state
superior courts already hear appeals from the results of these hearings, where they are necessary.

The dissent opines that the injunction provides a poor remedy for absentee electors with
perceived signature mismatches and that a state-law procedural due process claim in superior
court would be just that—superior—but the dissent’s characterization of the process the
injunction contemplates is inaccurate. The dissent argues that first the “voter must wait to see
whether he or she receives rejection notice.” Id. True, but given the injunction’s requirement
that the notice be sent by first-class mail and electronic means, this wait should not be onerous.
And in any event, an elector also would have to await a rejection notice before going straight to
the superior court to file a lawsuit. Second, the dissent says, the “voter must then respond to the
notice,” and “the [injunction] does not tell us the means of responding or the timeframe for
doing s0.” Id. This is simply not true. As to the means of responding, the injunction provides
that the elector must respond by providing identification in accordance with O.C.G.A. §§ 21-2-
417 and -417.7 and that the elector may “send or rely upon a duly authorized attorney or attorney
in fact to present proper identification,” GMVP Doc. 32 at 2. As
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In conclusion, the Secretary has failed to show that the district court likely
erred in determining the weight of any single Mathews factor. And when |
examine all of the factors together, I cannot say that the district court likely erred
in weighing them. Thus, the Secretary has failed to make a strong showing that he
is likely to succeed on the merits of his appeal.

3. The Secretary has made no strong showing that he is likely to succeed on the
merits of his laches argument.

In the alternative to his main merits argument, the Secretary argues that we
should stay the district court’s injunction because the equitable doctrine of laches

likely bars the plaintiffs’ procedural due process challenge. To succeed on a

to the timeframe for responding, the injunction expressly requires that the elector’s response
“shall be done prior to the certification” of the election returns. /d. at 2-3 (citing O.C.G.A. § 21-
2-230(g)). Third, the dissent asserts, “[i]f the voter challenges the election official’s signature
determination, he or she attends a hearing held by an unknown adjudicator.” Dissenting Op. at
55. Again, this is inaccurate. The injunction expressly cites to O.C.G.A. § 21-2-230(g), which
provides that the adjudicator in such a dispute is “the [county] board of registrars.” Fourth, the
dissent says that if the adjudicator upholds the signature mismatch determination, then the elector
can appeal the decision to the superior court. Yes, according to procedures already delineated in
0.C.G.A. § 21-2-229(e). And although the dissent suggests that all of these steps are inevitable,
I disagree. In all likelihood, most electors will never file a lawsuit in the superior court, or even
seek a hearing before the board of registrars, because earlier steps in the predeprivation process
will vindicate their rights. See Mot. for Stay at 18 (the Secretary arguing that “it is hard to see
what additional work™ the right to appeal will do in light of the injunction’s other prerejection
procedures). For this reason, I am unconvinced that an elector’s filing a procedural due process
claim directly in the superior court is a superior process to the one the district court ordered.
And, of course, where state law is found to violate the federal Constitution, the district court is
empowered to remedy that violation without regard to whether a different—even superior—
remedy exists under the State’s constitution.
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laches claim, the Secretary must show that the plaintiffs inexcusably delayed
bringing their procedural due process claim and that the delay caused undue
prejudice. Lee, 915 F.3d at 1326; see United States v. Barfield, 396 F.3d 1144,
1150 (11th Cir. 2005)."> He cannot at this stage do so.  As the district court
explained, it is undisputed that events of the 2018 election cycle sparked their
action: for GMVP specifically, it was an October news report on increased rates
of rejection of absentee ballot applications and absentee ballots in Gwinnett
County due to perceived signature mismatches.'*> Moreover, the Secretary does
not contest that laches is generally a factual question that requires factual
development—something that is lacking at the early stage of this case. In light of
the plaintiffs’ allegations and the early stage of this litigation, I cannot say it is
likely that the Secretary will be able to prove inexcusable delay merely because
Georgia’s absentee voting statutes have been on the books for several years.

Nor is the Secretary likely to establish undue prejudice. As explained in

detail above, the record in this case shows that the injunction caused and was

12<“When the district court has weighed the proper factors in determining whether a
defendant has proven the elements of laches, we review the district court’s decision for abuse of
discretion.” Angel Flight of Ga., Inc. v. Angel Flight Am. Inc., 522 F.3d 1200, 1207 (11th Cir.
2008). I apply this standard of review here because the Secretary does not argue that the district
court weighed improper factors.

13 As for the Electors, they say it was the surge in litigation over the reliability of
Georgia’s in-person voting system and corresponding increase in absentee voting, which was
seen as more dependable.
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expected to cause little if any disruption to those tasked with administering the
2018 election.

Thus, on this record, the Secretary cannot make a strong showing that he is
likely to succeed on the merits of his laches argument.

C. The Remaining Nken Factors Counsel Against a Stay of the District
Court’s Preliminary Injunction.

As with the first and second factors, the remaining Nken factors— whether
the stay will substantially injure other interested parties and the public interest—do
not militate in favor of granting a stay of the injunction. “A stay would
disenfranchise many eligible electors whose ballots were rejected” for a perceived
signature mismatch even when they were eligible to vote. Lee, 915 F.3d at 1327.
“And public knowledge that legitimate votes were not counted due to no fault of
the voters”—and with no prerejection notice to the voters that their votes would
not be counted and no opportunity to rectify that situation—"“would be harmful to
the public’s perception of the election’s legitimacy.” Id. It is beyond dispute that
“protecting public confidence in elections is deeply important—indeed, critical—to
democracy.” Id. (citing Crawford v. Marion Cty. Election Bd., 553 U.S. 181, 197
(2008) (plurality opinion)). Thus, the remaining Nken factors do not favor

granting a stay.
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In sum, the Secretary has failed to make the requisite showing to justify a
stay of the district court’s injunction. Before I conclude, I address some of the
points in my colleague’s dissent.

D. Neither the Parratt Doctrine, nor Principles of Federalism and
Separation of Powers, nor the Equal Protection Clause Justifies a Stay
of the Injunction.

Aside from those points I have already addressed, the dissent makes at least
three additional arguments for why we should stay the district court’s injunction
pending appeal. None of these arguments, taken individually or collectively,
convinces me.

1. The “Parratt Doctrine” does not doom GMVP’s due process claim.

In addition to challenging the district court’s conclusion that GMVP was
entitled to advance a facial due process challenge, the dissent argues that GMVP’s
claim fails under the so-called “Parratt doctrine.” Dissenting Op. at 49, 51-54. In
Parratt v. Taylor, 451 U.S. 527 (1981), as in a related case, Hudson v. Palmer,468
U.S. 517 (1984), the Supreme Court held that when a state official was “not acting
pursuant to any established state procedure,” but rather was engaging in a

“random, unauthorized” act, the State is in no position to provide predeprivation

process, and postdeprivation process is all that is due. Zinermon v. Burch, 494
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U.S. 113,130 (1990). Parratt does not bar GMVP’s claim for predeprivation
process in this case for two related reasons.'

First, to my knowledge we have never applied Parratt to a facial procedural
due process challenge to an existing statutory or administrative scheme, and there
is good reason not to, at least in this context. Indeed, my dissenting colleague
appears not to disagree: he invokes Parratt only after opining (incorrectly, I
think) that GMVP’s claim can only be construed as an as-applied claim. In
Parratt, Hudson, and their progeny, see, e.g., McKinney v. Pate, 20 F.3d 1550,
1562-63 (11th Cir. 1994) (en banc), the state actor whose actions were challenged
was acting contrary to established state customs or policies. In Parratt, a prison
employee allegedly negligently mishandled an inmate’s property. Parratt, 451
U.S. at 530."° In Hudson, a prison employee allegedly maliciously destroyed
inmate property because of a “personal vendetta.” Zinermon, 494 U.S. at 129-30
(citing Hudson, 548 U.S. at 521). In McKinney, members of a county Board of
Commissioners allegedly were biased against the plaintiff. McKinney, 20 F.3d at

1554; see id. at 1563 (“As any bias on the part of the Board was not sanctioned by

14 There is a third potential reason: the Secretary has not argued in his motion for a stay
pending appeal that Parratt applies. See Sapuppo v. Allstate Floridian Ins., 739 F.3d 678, 680
(11th Cir. 2014) (explaining that arguments not advanced by an appellant are deemed
abandoned).

15 The Supreme Court subsequently held that a state actor is not liable under § 1983 for
negligent conduct. See Daniels v. Williams, 474 U.S. 327, 336 (1986).
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the state and was the product of the intentional acts of the commissioners,

under Parratt, only the state's refusal to provide a means to correct any error
resulting from the bias would engender a procedural due process violation.”).
Here, the state actor whose actions are challenged—the Secretary—is not alleged
to have acted contrary to Georgia’s customs or policies. Rather, he is alleged to
have followed them. See Logan v. Zimmerman Brush Co., 455 U.S. 422, 435-36
(1982) (explaining that Parratt is inapplicable when “it is the state system itself
that destroys a complainant’s property interest, by operation of law”).

Second, and relatedly, I disagree with the dissent’s characterization of
signature mismatch determinations as “‘random and unauthorized act[s] by a state
employee.”” Dissenting Op. at 51 (quoting Parratt, 451 U.S. at 539). The
Supreme Court expressly has stated that Parratt does not apply where the state
actor—here, the Secretary—*‘‘delegated to [its employees] the power and authority
to effect the” alleged deprivation and the “concomitant duty to initiate the [state-
law] procedural safeguards.” Zinermon, 494 U.S. at 138. These are precisely the
circumstances here. The Secretary has delegated to the county elections officials
reviewing absentee ballot application and absentee ballot signatures the power and
authority to reject, without predeprivation procedures, perceived signature
mismatches. In so doing, the elections officials, rather than engaging in random

and unauthorized acts, are following procedures established and authorized by
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Georgia law—that is, comparing signatures on absentee ballot applications and
absentee ballots to the signatures on electors’ voter registration cards. O.C.G.A.
§ 21-2-381(b)(1) (absentee ballot applications), id. §§ 21-2-384(b), (c),
- 386(a)(1)(B), (C) (absentee ballots). Those same elections officials initiate the
postdeprivation processes in place for rejecting absentee ballot applications and
absentee ballots and providing instructions on how to vote despite the rejection.
Thus, “[u]nlike in Parratt and Hudson, this case does not represent the special
instance of the Mathews due process analysis where postdeprivation process is all
that is due because no predeprivation safeguards would be of use in preventing the
kind of deprivation alleged.” Zinermon, 494 U.S. at 139.

For these reasons, I cannot agree that Parratt applies to this case or in any
way bars GMVP from obtaining relief.

2. The injunction does not violate principles of federalism or separation of
powers.

The dissent argues that the district court violated the Constitution’s core
principle of federalism by ordering an injunction that “inserted a new provision
into the [Georgia] Code.” Dissenting Op. at 57. The dissent describes this “new
statutory provision”—the contents of the injunction—as an “egregious| ] . . .
overreach.” Id. at 15-16. Comparing the lack of statutory prerejection

procedures for perceived signature mismatches against statutory procedures for
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challenges to electors’ eligibility to remain on a county’s list of electors, the
dissent makes two points: the district court contravened the will of the Georgia
legislature by adding a procedural requirement and “the legislature deliberately
omitted the [district court’s procedural requirement] because it would be
impossible to implement.” Id. at 17.

As to the dissent’s first argument, “while federalism certainly respects
states’ rights, it also demands the supremacy of federal law when state law officials
offend federally protected rights.” Lee, 915 F.3d at 1331. If the district court
finds that the State likely has failed to protect the federal right to due process, then
it is the district court’s prerogative to grant relief even if the Georgia legislature did
not contemplate the remedy. And, as I have explained, rather than cutting an
entirely new scheme from whole cloth, the district court’s injunction borrowed
heavily from the processes already in place for other absentee ballot application
and absentee ballot defects. See GMVP Doc. 32 at 2-3 (incorporating procedural

protections set forth in O.C.G.A. §§ 21-2-230, -384, -417, -419).1¢ Although the

16 The dissent cites two additional statutes—O.C.G.A. § 21-2-228 and O.C.G.A. § 21-2-
229—to illustrate how Georgia can legislate intricate procedures for administrative adjudication
and judicial review of voting processes when it wants to and that the legislature simply had no
will to do so here. Aside from the fact that the legislature’s will must bend to the dictates of due
process, these two statutes are poor comparators for the procedures sought and ordered here.
Challenges to elector eligibility under these two statutes can be made at any time because they
concern the right of an elector to remain on the county’s list of eligible electors. For that reason,
the processes set forth in those statutes are more intricate and contemplate more thorough, time-
consuming review. The district court’s injunction incorporated nothing of O.C.G.A. § 21-2-
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federalism and separation-of-powers implications of any federal court’s injunction
against state procedures is significant, narrow relief like that granted here does not
so offend these principles as to violate the Constitution. See generally Goldberg

v. Kelly, 397 U.S. 254 (1970) (mandating narrow reforms to a state agency’s
procedure that lacked adequate procedural due process protections). Indeed,
“rather than undermining [Georgia’s] sovereignty, the preliminary injunction’s
solution actually respected it” by borrowing from existing statutory procedures
relating to absentee ballot applications and absentee ballots. Lee, 915 F.3d at
1331.

As to the dissent’s second argument, the record in this case suggests that the
procedural protections the district court ordered not only are possible to
implement, but in fact are rather simple to do. See GMVP Doc. 37-1 (Chair of the
Chatham County Board of Registrars’ testimony that compliance with the

injunction was “pretty straightforward” and “easily doable” and that he did “not

228. And it incorporated O.C.G.A. § 21-2-229 only insofar as one subsection of that statute—
subsection (e) permitting judicial review of the administrative decision—is expressly
incorporated into O.C.G.A. § 21-2-230. Section 230, from which the injunction rather heavily
borrowed, see supra at 9-10, 26-27 n.11, covers challenges to elector eligibility advanced much
closer to the date of an election. See O.C.G.A. § 21-2-230(a) (“Such challenge may be made at
any time prior to the elector whose right to vote is being challenged voting at the elector’s
polling place or, if such elector cast an absentee ballot, prior to 5:00 P.M. on the day before the
election”). This statutory scheme shows that the legislature also contemplated a more hurried
predeprivation review process for challenges occurring closer in time to an election (as would be
the case for perceived signature mismatches).
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believe that it will be difficult to implement the guidance . . . even with a week left
until Election Day”).  Further, the existence of O.C.G.A. § 21-2-230, which
governs challenges that occur once voting has begun and from which the
injunction here borrowed several procedures, demonstrates that the procedural
protections the district court ordered are possible to implement. The dissent
downplays the relevance of § 230 by saying that “the volume of challenges under
that section pales in comparison to the volume of signature reviews at issue here.”
Dissenting Op. at 60 n.32. This statement is unsubstantiated by any data, though,
and the data we do have in the record does not indicate that the individual county
registrars’ offices would be burdened with herculean tasks. For example, of the
524 absentee ballots Gwinnett County had rejected as of October 18, 2018, only 9
were due to perceived signature mismatches.

I therefore disagree with the dissent that the injunction offends principles of
federalism and separation of powers.!”

3. The injunction does not violate the Equal Protection Clause.

17 The dissent makes a third argument for why the district court’s injunction violates
these principles, saying the injunction is a re-writing of Georgia’s code and that the district court
had no authority to do. My colleague made a nearly identical argument in a recent case, see Lee,
915 F.3d at 1347-48 (Tjoflat, J., dissenting). I disagree with his reasoning here for the same
reasons the majority in Lee rejected his argument there. See id. at 1331 (majority opinion).
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Finally, the dissent argues that the injunction violates the Equal Protection
Clause. The dissent complains that the injunction left unfilled a number of details,
including whether the board of registrars at the administrative hearing owes any
deference to the clerk who perceived the signature mismatch and, if so, under what
standard that decision is reviewed; whether and what evidence is admissible;
whether and how discovery may proceed; and who bears the burden of proof and
what is that burden. And, the dissent says, the injunction violates equal protection
because it “leaves election officials to fill in the details™ of the prerejection notice
and opportunity to be heard with a requirement “only that they do so ‘in good
faith.”” Dissenting Op. at 65 (quoting GMVP Doc. 32 at 2). Specifically, the
dissent says that the injunction runs afoul of the principle that “‘[w]hen a court
orders a statewide remedy, there must be at least some assurance that the
rudimentary requirements of equal treatment and fundamental fairness are
satisfied.”” [Id. (quoting Bush v. Gore, 531 U.S. 98, 109 (2000)).

As an initial matter, I disagree that the injunction leaves unanswered each of
the questions the dissent poses. The injunction answers the questions of what
evidence 1s admissible and who bears the burden of proof by its explicit reference
to O.C.G.A. § 21-2-417. That statute provides that “each elector shall present
proper identification to a poll worker”—placing the burden of proof on the

elector—by presenting any of a list of identifying documents—the type of
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evidence that would be admissible. By its reference to O.C.G.A. § 21-2-230, the
injunction suggests that the board of registrars would owe no more deference to the
official who identified a possible signature mismatch than the board would owe if
it had probable cause to believe an elector was not eligible to remain on a voting
list. See O.C.G.A. § 21-2-230(b), (¢). The injunction thus is not so standardless
as to offend the Constitution.

Moreover, I disagree that ordering county officials to act in “good faith”
leaves us without any assurance that equal protection will be provided. Given that
the injunction provides cogent standards for prerejection process, requiring county
officials to act in “good faith” does not make it likely that counties will engage in
such vastly different practices that those practices will run afoul of equal protection
principles. Indeed, county officials already are tasked with acting in good faith to
determine the eligibility of an elector who submits a provisional ballot. See
0.C.G.A. § 21-2-419(b) (“The board of registrars shall immediately examine the
information contained on [the elector’s provisional ballot] and make a good faith
effort to determine whether the person casting the provisional ballot was entitled to

vote in the primary or election.” (emphasis added)). As with that process, given
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the procedural parameters for making such a determination, I do not view the
requirement here that officials act in “good faith” as constitutionally infirm.'8

Finally, I note that the Secretary has not argued that the injunction violates
the Equal Protection Clause. He cannot satisfy his burden to show that he is
entitled to a stay pending appeal if he does not make an argument, even a
meritorious one. | therefore respectfully disagree with the dissent that we should
grant a stay on equal protection grounds.

IV. CONCLUSION

The task of a federal Court of Appeals in reviewing a district court’s
preliminary injunction is a narrow one: it must decide only whether the district
court abused its discretion. In this case, the district court exercised its discretion
narrowly, hewing largely to preexisting state law and procedures in analogous
contexts to afford affected absentee electors a narrow form of relief. The
Secretary’s arguments on appeal have failed to convince me that the district court’s

careful exercise of its discretion to provide this limited form of relief is so

¥ The dissent also says that in contrast to the injunction, O.C.G.A. §§ 21-2-228, 229, and
230 “each . . . answers the questions” the dissent poses, Dissenting Op. at 66, but that is untrue
for the closest analogue to the signature mismatches at issue, § 230. Section 230 no more
answers these questions than does the district court’s injunction. But, for the same reasons the
prerejection procedures in the district court’s injunction pass muster, § 230’s procedures comply
with the dictates of equal protection.
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egregious that this Court must overturn it. It is for these reasons that I voted to

deny the Secretary’s motion for a stay.

40



Case: 18-14502 Date Filed: 03/21/2019 Page: 41 of 78

NEWSOM, J., CIRCUIT JUDGE, concurring in the judgment:

On November 2, 2018, I voted to deny then-Secretary Kemp’s motion to
stay the district court’s injunction on the ground that he had not made the requisite
showing under Nken v. Holder, 556 U.S. 418 (2009). I write separately today
only to emphasize my belief that our November 2 order refusing the stay says all
that needs to be said.

On November 2, we had before us a live “case or controversy,” to be sure.
The November 2018 election was fast approaching, the district court had entered
an injunction to which Kemp objected, and Kemp had filed an appeal and, with it,
a motion to stay. We denied the stay, the election went forward, Kemp was
elected Governor, and the Office of the Secretary of State has since voluntarily
dismissed its appeal of the district court’s injunction. So while our November 2
decision was not the least bit “advisory,” it seems to me that everything we say
today—more than four months after the fact and with so much water under the
bridge—is. In my judgment, we should not now opine on issues in a case that,
though once live, is now doubly (if not triply) moot—particularly given that
nothing we can say at this point could even theoretically provide Kemp the relief
he once sought. Cf. Fleming v. Gutierrez, 785 F.3d 442, 445 (10th Cir. 2015)
(“We cannot turn back the clock and create a world in which the County does not

have to administer the 2014 election under the strictures of the injunction.”); Stone
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v. Bd. of Election Comm ’rs for City of Chicago, 643 F.3d 543, 544-45 (7th Cir.
2011) (holding that an appeal of the decision to deny a preliminary injunction was

moot “[b]ecause the election has taken place™).
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TJOFLAT, Circuit Judge, dissenting:

This conflict centers on absentee voting under Georgia law. On October 25,
2018, the United States District Court for the Northern District of Georgia—in an
effort to ensure that all absentee ballots for the general election would be
counted—entered a preliminary injunction that effectively rewrote Georgia’s
election code. Georgia’s Secretary of State (“the Secretary””) moved in this Court
for a stay of the injunction pending appeal. We denied the Motion; I dissented,
noting that an opinion would follow. I now explain my reasons for dissenting.

L.
A.

Georgia permits registered voters to vote in person on Election Day, in
person early, or by mail. Ga. Code Ann. §§ 21-2-380 to -381.'° This case
concerns the last method—voting by mail—the details of which are set out in
Sections 21-2-381 and -386 of Georgia’s election code (“the Statutes”).

To receive a mail-in ballot, a voter must first submit an application for a
mail-in ballot. 7Id. § 21-2-381. When an application is received, the registrar or
absentee ballot clerk shall “compare the signature or mark of the elector on the

application with the signature or mark of the elector on the elector’s voter

19 Georgia’s election code collectively refers to all voting that occurs before Election
Day, whether in person or by mail, as “absentee voting.”
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registration card.” Id. § 21-2-381(b)(1). If the voter is found to be eligible, a
ballot is mailed out within three business days. Id. § 21-2-381(b)(2)(A); Ga.
Comp. R. & Regs. 183-1-14-.11. But if the voter is found to be ineligible, the
registrar or clerk shall “deny the application by writing the reason for rejection in
the proper space on the application and shall promptly notify the applicant in
writing of the ground of ineligibility.” Id. § 21-2-381(b)(3).

The registrar or absentee ballot clerk follows a similar process for mail-in
ballots themselves. When a mail-in ballot is received, the registrar or clerk shall

compare the signature or mark on the oath with the signature or mark

on the absentee elector’s voter registration card or the most recent

update to such absentee elector’s voter registration card and

application for absentee ballot or a facsimile of said signature or mark

taken from said card or application.

Id. § 21-2-386(a)(1)(B). If the signature appears to be valid, and other
information appears to be correct, the ballot is certified. Id. If the signature
appears to be invalid, however, the registrar or clerk “shall promptly notify the
elector of such rejection.” Id. § 21-2-386(a)(1)(C).

A voter whose signature is determined to be invalid receives process in the
form of notice, id. §§ 21-2-381(b)(3), -386(a)(1)(C), as well as the “opportunity to
vote in the primary, election, or runoff either by applying for a second absentee
ballot prior to the day before such primary, election, or runoff or by voting in

929

person at the elector’s polling place on the day of the primary, election, or runoff,
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Ga. Comp. R. & Regs. 183-1-14-.09(2).%°

Plaintiffs to this suit, Betty J. Jones, a registered voter in Georgia, and
various advocacy groups, allege that the process set out in the Statutes is
constitutionally defective.?! The mail-in voting scheme is a facial violation of
procedural due process, they argue, because the Statutes do not set out any manner
and method for appealing a determination that the signature on a mailed-in
application or ballot is invalid—that is, that it fails to match the signature on
record.

The District Court agreed and held that Plaintiffs were substantially likely to
succeed on the merits of their procedural due process claim. The Court reasoned
that Plaintiffs have a liberty interest in voting by mail-in ballot and that the balance
of interests under Matthews v. Eldridge, 424 U.S. 319, 96 S. Ct. 893 (1976), the
test to determine what process is due in any situation, required Defendants to

provide notice and an opportunity to be heard before voters are first denied the

20 A voter who votes in person, whether on Election Day or before Election Day, is
verified by identification, not by signature. Ga. Code. Ann. § 21-2-417.

21 A bit more about Plaintiffs:

Ms. Jones suffers from “circulation problems that make it very difficult for her to stand in
long lines or walk and to vote in-person.” She submitted a mail-in ballot application in
September 2018 that was rejected due to a signature mismatch. She then submitted additional
forms, but as of one week before Election Day, she had yet to receive an absentee ballot.

The advocacy groups are the Georgia Muslim Voter Project and Asian-Americans
Advancing Justice-Atlanta.
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opportunity to vote by mail-in ballot.

The District Court enjoined the Secretary to order election officials in
Georgia’s 159 counties to provide pre-rejection notice, to set up ad hoc
administrative tribunals to adjudicate signature disputes, and to allow an attorney
to stand in for voters at those proceedings. The Court also vested Georgia’s
superior courts, the state’s trial courts of general jurisdiction, Ga. Const. art. VI,
§ 4, para. 1, with appellate jurisdiction over the tribunals:

The county elections official shall . . . provide pre-rejection notice and
an opportunity to resolve the alleged signature discrepancy to the
absentee voter. This process shall be done in good faith and is
limited to confirming the identity of the absentee voter consistent with
existing voter identification laws. The elections official is required to
send rejection notice via first-class mail and also electronic means, as
available or as otherwise required by law. This process shall include
allowing the absentee voter to send or rely upon a duly authorized
attorney or attorney in fact to present proper identification. ... The
absentee voter shall have the right to appeal any absentee ballot
rejection following the outcome of the aforementioned process, as
designated in [Ga. Code Ann.] § 21-2-229(e).

Ga. Muslim Voter Project v. Kemp, No. 1:18-cv-04776-LMM, slip op. at 2
(N.D. Ga. Oct. 25, 2018) (temporary restraining order) (citations omitted).
The Court also required, for mail-in ballot applications, that election
officials provide voters with provisional ballots:
[Flor all ballot applications where a signature mismatch is perceived,
the county elections official shall . . . provide a provisional absentee

ballot to the absentee voter along with information as to the process
that will be followed in reviewing the provisional ballot. ... Once
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any provisional ballot is received, the procedure outlined in section 1
above is to be followed.

Id. at 3. A provisional ballot is a ballot issued to a voter who is unable to produce
a type of statutorily enumerated identification at the polling place but who
nonetheless “swear[s] or affirm[s] that the elector is the person identified in the
elector’s voter certificate.” See Ga. Code Ann. § 21-2-417(b). The ballot is
counted only if officials verify the voter’s identification within the statutory
timeframe. Id.

The Secretary moved in this Court under Federal Rule of Appellate
Procedure 8 for a stay of the injunction pending appeal and in the alternative, for
expedited appeal, both of which the majority denied.?? Ga. Muslim Voter Project
v. Kemp, No. 18-14502-GG, slip op. at 2 (11th Cir. Nov. 2,2018). The majority

believed that the Secretary had not made the requisite showing under Nken v.

22 This Court has jurisdiction under 28 U.S.C. § 1292(a)(1) to hear the motions. Under
an exception to the final-judgment rule, we have authority to review a district court’s grant of
injunctions. 28 U.S.C. § 1291(a)(1). Though the District Court entered a temporary restraining
order (“TRO”) under Federal Rule of Civil Procedure 65(b), not a preliminary injunction under
Rule 65(a), the “label placed upon the order is not necessarily dispositive of its appealability.”
AT&T Broadband v. Tech Commc 'ns, Inc., 381 F.3d 1309, 1314 (11th Cir. 2004) (citation
omitted). We treat a TRO as an injunction when “(1) the duration of the relief sought or granted
exceeds that allowed by a TRO (ten days), (2) the notice and hearing sought or afforded suggest
that the relief sought was a preliminary injunction, and (3) the requested relief seeks to change
the status quo.” Id. (citations omitted).

The TRO here is properly classified as a preliminary injunction because the TRO has no
expiration, because the parties filed motions and the District Court held an evidentiary hearing,
and because the relief requires the Secretary to take new action.
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Holder, 556 U.S. 418, 129 S. Ct. 1749 (2009), which outlines the factors for
determining whether a stay pending appeal is warranted.”> Id.  The panel also
invoked its authority under Federal Rule of Appellate Procedure 3(b)(2) to
consolidate this case and a related case, Martin v. Kemp. Ga. Muslim Voter
Project, slip op. at 2 (11th Cir. Nov. 2, 2018).

B.

The District Court committed three errors, each of which reveals that the
Secretary makes a “strong showing that he is likely to succeed on the merits” and
that the “public interest lies” with granting the stay. See Nken, 556 U.S. at 434,
129 S. Ct. at 1761.

In Part 11, I explain that Plaintiffs’ claim must rise or fall as a facial
challenge because, as the District Court observed, “Plaintiffs have not identified a
voter to whom [the Statutes] have been unconstitutionally applied.” Ga. Muslim
Voter Project, slip op. at 19 (N.D. Ga. Oct. 24, 2018) (order granting temporary

restraining order). But Plaintiffs have not met their burden—under precedent of

2 In deciding whether the Court should grant a stay pending appeal, the factors are

(1) whether the stay applicant has made a strong showing that he is likely to
succeed on the merits; (2) whether the applicant will be irreparably injured absent
a stay; (3) whether issuance of the stay will substantially injure the other parties
interested in the proceeding; and (4) where the public interest lies.

Nken, 556 U.S. at 434, 129 S. Ct. at 1761 (quoting Hilton v. Braunskill, 481 U.S. 770, 776, 107
S. Ct. 2113, 2119 (1987)).
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both this Court and the Supreme Court—of showing that the Statutes are
unconstitutional in all of their applications.

In Part III, I explain that even if [ were to construe Plaintiffs’ claim as an as-
applied procedural due process challenge, their claim would still fail because—
under the Parratt doctrine, as expounded by this Court in McKinney—the
deprivations are random and unauthorized acts.?* Because Georgia provides a
constitutionally adequate remedy, the law requires Plaintiffs to seek relief in
Georgia superior court, not here.

And in Part IV, I explain that even if I could conceive of a situation in which
Georgia afforded Plaintiffs no remedy, the District Court’s remedy—which takes a
hacksaw to Georgia’s election code—is unconstitutional because it violates the
doctrine of federalism and the Equal Protection Clause. A federal court faced
with a facially unconstitutional state statute has but one remedy: strike down the
statute in toto. Applied here, that remedy would be to enjoin enforcement of
Georgia’s entire mail-in voting scheme. The Court’s remedy here is particularly
abusive not only because it modifies the scheme, thus allowing it to stand, but

because it allows the scheme to vary from county to county.

24 The cases are Parratt v. Taylor, 451 U.S. 527, 101 S. Ct. 1908 (1981), overruled on
other grounds by Daniels v. Williams, 474 U.S. 327, 106 S. Ct. 662 (1986), and McKinney v.
Pate, 20 F.3d 1550 (1994) (en banc).
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II.

As an initial matter, Plaintiffs have no viable facial challenge to the Statutes.

In Plaintiffs’ view, the “opportunity to be heard is—or is not—provided by
the statute on its face.” Ga. Muslim Voter Project, slip op. at 21 (N.D. Ga. Oct.
24,2018) (order granting temporary restraining order). As such, they must show
that “no set of circumstances exists under which the law would be valid.” J.R. v.
Hansen, 803 F.3d 1315, 1320 (11th Cir. 2015) (alteration omitted) (quoting Horton
v. City of St. Augustine, 272 F.3d 1318, 1329 (11th Cir. 2001)); see also
GeorgiaCarry.Org, Inc. v. Georgia, 687 F.3d 1244, 1261 (11th Cir. 2012)
(requiring that, as to a facial challenge, a statute be “unconstitutional in all
applications” (citing United States v. Salerno, 481 U.S. 739, 107 S. Ct. 2095
(1987))). To succeed on their procedural due process challenge, Plaintiffs must
identify a liberty interest that is burdened. Putting these two concepts together,
then, Plaintiffs must show that the identifiable liberty interest is burdened in all of
the law’s applications.

For scores of Georgia’s mail-in voters, however, the Statutes are valid. The
District Court determined that Plaintiffs have a “right to apply for and vote via
absentee ballot.” Ga. Muslim Voter Project, slip op. at 22 (N.D. Ga. Oct. 24,
2018) (order granting temporary restraining order). But countless mail-in voters’

signatures are determined by election officials to match. These voters
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successfully apply for mail-in ballots and, when they return those ballots,
successfully have their votes counted. For these voters, then, the right to apply for
and vote via mail-in ballot is not burdened at all. For this reason alone, Plaintiffs’
facial challenge to the Statutes fails as a matter of law.

II1.

Even construed as an as-applied challenge, Plaintiffs’ procedural due
process claim still fails.

The state may not “deprive any person of life, liberty, or property[] without
due process of law.” U.S. Const. amend. XIV, § 1. A violation of procedural due
process requires “(1) a deprivation of a constitutionally[] protected liberty or
property interest; (2) state action; and (3) constitutionally inadequate process.”
Hansen, 803 F.3d at 1320 (alteration omitted) (quoting Grayden v. Rhodes, 345
F.3d 1225, 1232 (11th Cir. 2003)). My focus is on the third element alone—the
process due.

The Supreme Court in Parratt v. Taylor told us what process is due in cases
when, as here, we face the “impracticality of providing any meaningful
predeprivation process,” given a “random and unauthorized act by a state
employee.” Parratt, 451 U.S. at 539, 541, 101 S. Ct. at 1915, 1916. In such

situations, “postdeprivation tort remedies are all the process that is due, simply
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because they are the only remedies the State could be expected to provide.”?

Zinermon, 494 U.S. at 128, 110 S. Ct. at 985. The only relevant question once we
determine that Parratt applies is whether the state’s post-deprivation remedies are
constitutionally adequate. Cf. McKinney, 20 F.3d at 1562 (observing that
“procedural due process violations do not become complete ‘unless and until the
state refuses to provide due process’” (quoting Zinermon, 494 U.S. at 123, 110 S.
Ct. at 983)).

I explain below that this case is a textbook application of Parratt and that
Georgia provides a constitutionally adequate remedy. [ also explain that the
remedy in state court more effectively and efficiently resolves Plaintiffs’ grievance
than does the District Court’s solution.

A.

This case falls squarely within Parratt because it would be impracticable for
Georgia to provide additional pre-deprivation procedures. Cf. Fetner v. City of
Roanoke, 813 F.2d 1183, 118586 (11th Cir. 1987) (“The touchstone in Parratt

was the impracticability of holding a hearing prior to the claimed deprivation.”

25 The Court explained that “Parratt is not an exception to the Mathews balancing test,
but rather an application of that test to the unusual case in which one of the variables in the
Mathews equation—the value of predeprivation safeguards—is negligible in preventing the kind
of deprivation at issue.” Zinermon v. Burch, 494 U.S. 113, 129, 110 S. Ct. 975, 985 (1990).
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(citing Parratt, 451 U.S. at 53941, 101 S. Ct. at 1914-16)).

To state the obvious, the Statutes do not authorize election officials to
deprive eligible voters of the right to apply for and to vote by mail-in ballot.
Indeed, the very fact that the Secretary would remove election officials shown to
perform erroneous signature reviews reveals that election officials “lack[] the state-
clothed authority to deprive persons of constitutionally protected interests.” See
Burch v. Apalachee Cmty. Mental Health Servs., Inc., 840 F.2d 797, 801 n.9 (11th
Cir. 1988) (en banc) (emphasis omitted), aff’d sub nom. Zinermon v. Burch, 494
U.S. 113,110 S. Ct. 975 (1990); see also Dykes v. Hosemann, 776 F.2d 942, 952
(11th Cir. 1985) (Tjoflat, J., concurring in part and dissenting in part) (reasoning
that state officials lack such authority when the state subjects them to
consequences for wrongdoing).

I have no doubt, of course, that election officials make erroneous
determinations. But the relevant question under Parratt is whether it is
practicable for the state to do more. The volume of signatures at issue in this case
provides a ready answer to that question. As of November 2, 2018, 184,925 mail-

in ballots had been returned statewide.?® And another 85,398 were still

26 Ga. Sec’y of State, Election Update 1 (Nov. 2, 2018),
http://sos.ga.gov/admin/uploads/ABSENTEE  TURNOUT REPORT 11-2-181.pdf.
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outstanding.?’” That’s 270,323 ballots. Recall, too, that a mail-in ballot does not
issue before an application, which also requires a signature review. Ga. Code
Ann. § 21-2-381. In short, Georgia’s election officials were in for 540,646
signature reviews this past election cycle. It is simply not practicable to provide
pre-deprivation notice and an opportunity to be heard when so many signature
reviews are at issue.
B.

Plaintiffs have a remedy; it just isn’t a federal one.

Georgia superior courts, the state’s courts of general jurisdiction, provide
Plaintiffs a forum in which to sue the election officials. See Ga. Const. art. VI,
§ 4,9 1 (“The superior courts shall have jurisdiction in all cases, except as
otherwise provided in this Constitution.”). Plaintiffs, moreover, have a procedural
due process claim under the state constitution, which prohibits the deprivation of
“life, liberty, or property except by due process of law,” id. art. I, § 1, para. 1, and
which confers a private right of action, see, e.g., Atlanta Taxicab Co. Owners Ass’n
v. City of Atlanta, 638 S.E.2d 307, 314 (Ga. 2006). In short, I have no doubt that a
suit in state court would make Plaintiffs whole—in other words, that they would be

able to vote by mail-in ballot.?®

27 Ga. Sec’y of State, supra note 26, at 1.

28 To entertain Plaintiffs’ procedural due process claim, the District Court must have
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When, as here, it is impracticable for a state like Georgia to provide pre-
deprivation process for erroneous signature reviews because the state must conduct
over half a million reviews in short order, a post-deprivation suit against election
officials in state court is a constitutionally sufficient remedy.

C.

What the majority fails to realize is not just that a remedy in Georgia
superior court is sufficient but that it is also superior.

The District Court orders election officials to craft ad hoc administrative
tribunals and vests Georgia’s superior courts with jurisdiction to review the
tribunals’ decisions. The Court’s remedy requires Plaintiffs to leap through four
hoops.

e A voter must wait to see whether he or she receives rejection notice.

e The voter must then respond to the notice. (The TRO does not tell us

the means of responding or the timeframe for doing so.)

e If the voter challenges the election official’s signature determination, he

or she attends a hearing held by an unknown adjudicator. (The TRO

does not tell us who.)

believed that a Georgia court, hearing Plaintiffs’ claim that they were unlawfully denied the right
to vote, would do nothing to redress Plaintiffs’ harm. Cf. McKinney, 20 F.3d at 1563 (“[U]nder
Parratt, only the state’s refusal to provide a means to correct any error . . . would engender a
procedural due process violation.”). I find that belief to be utterly implausible.
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e [fthe adjudicator upholds the official’s signature determination, the voter

can appeal the decision to the superior court.

That’s a fatiguing process, which is made all the more frustrating by the fact
that Plaintiffs might still end up in superior court. [ would send Plaintiffs directly
to superior court—the neutral decisionmaker that wields the constitutional power
to remedy their deprivations in the first instance.

IV.

Set all of this aside, now, and assume that Georgia’s mail-in voting scheme
does violate procedural due process and thus that the District Court was right to
award some remedy. The Court still violated two bedrock constitutional
principles when it crafted its injunction. First, in re-writing Georgia’s election
code, the Court violated the doctrine of federalism, which prevents federal courts
from taking action that, if done by a state’s own courts, would breach separation of
powers. And second, it violated equal protection because in re-writing Georgia’s
election code, it created a system whereby the same mail-in application or ballot
might be counted in one Georgia county but not in another. The Supreme Court’s
decision in Bush v. Gore, 531 U.S. 98, 121 S. Ct. 525 (2000) (per curiam),
forecloses any remedy that, like the District Court’s sweeping injunction, lacks
“specific standards to ensure its equal application.” Id. at 106, 121 S. Ct. at 530.

I explain each of the District Court’s errors in turn.
56



Case: 18-14502 Date Filed: 03/21/2019 Page: 57 of 78

A.

The District Court wrongfully took its finding of a procedural due process
violation as an invitation to rewrite Georgia’s election code out of whole cloth. 1
illustrate how the Court inserted a new provision into the Code and then detail
why, under the doctrine of federalism, that insertion amounts to a constitutional

violation.

The District Court’s injunction creates a new statutory provision in
Georgia’s election code. In relevant part, it requires county officials to provide
pre-rejection notice, to set up ad hoc administrative tribunals to adjudicate
signature disputes, and to allow an attorney to stand in for voters at those
proceedings. It also vests Georgia’s superior courts with appellate jurisdiction
over the tribunals:

The county elections official shall . . . provide pre-rejection notice and
an opportunity to resolve the alleged signature discrepancy to the
absentee voter. This process shall be done in good faith and is
limited to confirming the identity of the absentee voter consistent with
existing voter identification laws. The elections official is required to
send rejection notice via first-class mail and also electronic means, as
available or as otherwise required by law. This process shall include
allowing the absentee voter to send or rely upon a duly authorized
attorney or attorney in fact to present proper identification. ... The
absentee voter shall have the right to appeal any absentee ballot
rejection following the outcome of the aforementioned process, as
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designated in [Ga. Code Ann.] § 21-2-229(¢).”’

Ga. Muslim Voter Project, slip op. at 2 (N.D. Ga. Oct. 25, 2018) (temporary
restraining order) (citations omitted). For mail-in ballot applications with
signatures that are determined not to match, the injunction requires election
officials to provide voters with provisional ballots:

[FJor all ballot applications where a signature mismatch is perceived,

the county elections official shall . . . provide a provisional absentee

ballot to the absentee voter along with information as to the process

that will be followed in reviewing the provisional ballot. ... Once

any provisional ballot is received, the procedure outlined in section 1

above is to be followed.
Id. at 3.

The egregiousness of the District Court’s overreaching is apparent once the
injunction is examined alongside Georgia’s election code. The code prescribes
three ways in which a voter’s qualifications or right to vote can be challenged.
See Ga. Code Ann. §§ 21-2-228 (challenges to voter qualifications by boards of

registrars), -229 (challenges to voter qualifications by other voters), -230

(challenges to the right to vote by other voters).*® For those mechanisms,

2 The injunction presupposes a system of administrative tribunals because without an
administrative hearing and a record thereof, the superior courts would be reviewing an
administrative decision without any record before it.

30 The difference between § 21-2-229 and § 21-2-230 seems to be that a voter can be
validly registered to vote yet not have the right to vote. For example, a person that meets all
qualifications but for age may register to vote if that person would reach the legal age within six
months of registration. Ga. Code Ann. § 21-2-216(c). That said, the person cannot actually
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Georgia’s legislature outlined intricate procedures for administrative adjudication
followed by judicial review in the superior courts. These procedures, each of
which I set out fully in an appendix, see Appendix B, outline every possible detail
of the adjudicatory process, including filing of a complaint, service of process,
standards for allowing a complaint to go forward, burdens of proof, allowances for
discovery (including subpoenas), allocations of costs, and timeframes and
procedures for appeal.

Sections 21-2-228, -229, and -230 collectively reveal two important facts:
first, the District Court contravened Georgia’s legislature’s will when it wrote into
the election code its own provision and relatedly, the legislature deliberately
omitted the Court’s provision because it would be impossible to implement.

First, the level of detail that §§ 21-2-228, -229, and -230 provide prevent the
District Court from hiding behind any assertion that it was merely effectuating the
legislature’s intent; the legislature knew how to write the Court’s remedial scheme
for itself had it wanted to. Cf. Expressio Unius Est Exclusio Alterius, Black’s Law
Dictionary (10th ed. 2014) (“[ T]o express or include one thing implies the
exclusion of the other . ...”). Said differently, the purposeful inclusion of the

procedures in §§ 21-2-228, -229, and -230 evidences the legislature’s purposeful

vote until he or she reaches the legal age. /d.
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exclusion of them from the Statutes—sections within the same code title.!
Second, the District Court’s remedy is unachievable, something that
Georgia’s legislature was well aware of when it declined to write the Court’s
remedial scheme into the Statutes. The challenges created by §§ 21-2-228 and -
229 can be conducted at any time because they concern counties’ and
municipalities’ lists of voters, lists that are perpetually in existence. Indeed, § 21-
2-228 charges counties and municipalities with examining voters’ qualifications
“from time to time.” Ga. Code Ann. § 21-2-228(a). When examinations can
occur throughout the year, administrative adjudications and judicial review are
feasible.*? Here, by contrast, all signature examinations would be forced to occur

in a span of less than two months.*’

31 In evaluating the legislature’s intent, we look to the election code as a whole. See
Black Warrior Riverkeeper, Inc. v. Black Warrior Minerals, Inc., 734 F.3d 1297, 1302 (11th Cir.
2013) (“[T]he ‘fundamental canon of statutory construction is that the words of a statute must be
read in their context and with a view to their place in the overall statutory scheme’ and that a
court should ‘fit, if possible, all parts into a harmonious whole.’” (alterations omitted) (citing
FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 132-33, 120 S. Ct. 1291, 1301
(2000))).

32 Examinations under § 21-2-229, which authorizes one elector to challenge another
elector’s qualifications, can also occur throughout the year. Though examinations under § 21-2-
230, which authorizes one elector to challenger another elector’s right to vote, occur once voting
has begun, the volume of challenges under that section pales in comparison to the volume of
signature reviews at issue here.

33 The boards of registrars cannot issue mail-in ballots more than 49 days before a
general election, Ga. Code Ann. § 21-2-384(a)(2), and the superintendents of elections must
transmit consolidated returns to the secretary of state no later than 5:00 P.M. on the Monday
following the election, id. § 21-2-493(k).
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2.

The Georgia Supreme Court—or for that matter, any Georgia court—could
not rewrite the Statutes as the District Court has done here. The Georgia
Constitution requires strict separation of powers. See Ga. Const. art. I, § 2, para. 3
(“The legislative, judicial, and executive powers shall forever remain separate and
distinct; and no person discharging the duties of one shall at the same time exercise
the functions of either of the others except as herein provided.”). That paragraph,
at bare minimum, precludes judicial rewriting of statutes. See Robinson v. Boyd,
701 S.E.2d 165, 168 (Ga. 2010) (“Under our system of separation of powers this
Court does not have the authority to rewrite statutes.” (alteration omitted) (quoting
State v. Fielden, 629 S.E.2d 252 (Ga. 2006))); see also Lumpkin Cty. v. Ga.
Insurers Insolvency Pool, 734 S.E.2d 880, 882 (Ga. 2012) (“[A] court of law is not
authorized to rewrite the statute by inserting additional language” (quoting
Abdulkadir v. State, 610 S.E.2d 50, 53 (Ga. 2005))).

Our Constitution, which enshrines federalism, requires us, as a federal court,

to respect Georgia’s choice on its own governmental structure.* As a sister

34 The reason is simple: separation of powers within a state implements federalism’s
purpose in our constitutional structure. Whereas federal separation of powers secures liberty by
diffusing power among coequal branches of the same sovereign, federalism further secures
liberty by diffusing power among different sovereigns. See, e.g., Bond v. United States, 564
U.S. 211, 222, 131 S. Ct. 2355, 2364 (2011) (“By denying any one government complete
jurisdiction over all the concerns of public life, federalism protects the liberty of the individual
from arbitrary power.”); see also Metro. Wash. Airports Auth. v. Citizens for Abatement of
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circuit has said, “Even the narrowest notion of federalism requires us to recognize
a state’s interest in preserving the separation of powers within its own

government as a compelling interest.” White, 416 F.3d at 773. The court
explained that a “state’s choice of how to organize its government is ‘a decision of

b

the most fundamental sort for a sovereign entity.”” Id. (quoting Gregory v.
Ashcroft, 501 U.S. 452,460, 111 S. Ct. 2395, 2400 (1991)).

So what was the District Court to do if it found, contrary to my conclusion,
that Georgia’s mail-in voting scheme violated procedural due process?

The power that the Supremacy Clause, see U.S. Const. art. VI, para. 2,
grants federal courts that undertake judicial review of state statutes is limited to
refusing to apply state rules of decision that they believe are unconstitutional. See
United States v. Frandsen, 212 F.3d 1231, 1235 (11th Cir. 2000) (“The remedy if
the facial challenge is successful is the striking down of the regulation . . . .” (citing
Stromberg v. California, 283 U.S. 359, 36970, 51 S. Ct. 532, 536 (1931))); see

also Henry M. Hart, Jr. & Albert M. Sacks, The Legal Process 154 (1994)

(“American courts have no general power of control over legislatures. Their

Aircraft Noise, Inc., 501 U.S. 252, 285, 111 S. Ct. 2298, 2316 (1991) (noting that federalism
“protects the rights of the people no less than separation-of-powers principles” (citing The
Federalist No. 51, at 323 (James Madison) (Clinton Rossiter ed., 1961))). If states in turn
choose to embrace separation of powers, liberty is only further protected. Cf. Republican Party
of Minn. v. White, 416 F.3d 738, 773 (8th Cir. 2005) (“Separation of powers is a concept basic to
the states’ constitutions as well as the federal Constitution.”).
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power, fout simple, 1s to treat as null an otherwise relevant statute which they
believe to be beyond the powers of the legislature . ...”). That power does not
extend—as the District Court clearly believed—to prescribing new rules of
decision on the state’s behalf. See Virginia v. Am. Booksellers Ass 'n, 484 U.S.
383,397, 108 S. Ct. 636, 645 (1988) (“[W]e will not rewrite a state law to conform
it to constitutional requirements.”).%

The District Court could impose no remedy other than full-on injunction of
Georgia’s mail-in voting scheme in all of’its applications. The Court, in other
words, can offer Georgia a choice: forego mail-in voting altogether—a privilege
that the Constitution does not require states to confer—or rework the mail-in
voting scheme so that it accords with procedural due process. As a separate
sovereign, Georgia is entitled to make that choice without the District Court’s
interference. Cf. Stanton v. Stanton, 421 U.S. 7, 18,95 S. Ct. 1373, 1379 (1975)
(holding that the means of remedying a constitutionally defective statute “plainly is

an issue of state law to be resolved by the [state] courts on remand”); see also Eric

35 Remarkably, courts cannot rewrite statutes even by striking down language, rather than
by adding it. Take severability clauses—which this statute noticeably lacks. In Whole
Woman’s Health v. Hellerstedt, 136 S. Ct. 2292 (2016), as revised (June 27, 2016), for example,
the state defendant argued for a “narrowly tailored judicial remedy,” not facial invalidation, by
pointing to a severability clause in Texas’ abortion statute. /d. at 2318—19. But the Supreme
Court responded that a “severability clause is not grounds for a court to ‘devise a judicial remedy
that entails quintessentially legislative work.’” Id. at 2319 (alterations omitted) (quoting Ayotte
v. Planned Parenthood of N. New Eng., 546 U.S. 320, 329, 126 S. Ct. 961, 968 (2006)).
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S. Fish, Choosing Constitutional Remedies, 63 UCLA L. Rev. 322, 350 (2016) (“In
most cases, courts do not permit themselves to add language. They cannot, for
instance, add new procedures to a statute to satisfy due process

requirements . . ..”).

Here’s the long and short of it: the District Court violated the Constitution’s
command to respect Georgia’s decision to separate its governmental functions.
Because Georgia has precluded its state’s courts from rewriting its legislative
enactments, our Constitution prevents the District Court from doing the same.*¢

B.

The District Court not only rewrote Georgia’s election code, but it did so in

3% Ironically, the District Court could not do to a statute passed by Congress what it today
does to one passed by Georgia’s legislature. See Harris v. Garner, 216 F¥.3d 970, 976 (11th Cir.
2000) (“[T]he role of the judicial branch is to apply statutory language, not to rewrite it.” (citing
Badaracco v. Comm’r, 464 U.S. 386, 398, 104 S. Ct. 756, 764 (1984) (“Courts are not
authorized to rewrite a statute because they might deem its effects susceptible of
improvement.”); then citing Blount v. Rizzi, 400 U.S. 410, 419, 91 S. Ct. 423,429 (1971) (“[I]t 1s
for Congress, not this Court, to rewrite the statute.”); then citing Korman v. HBC Florida, Inc.,
182 F.3d 1291, 1296 (11th Cir. 1999) (“It is not the business of courts to rewrite statutes.”)));
Califano v. Westcott, 443 U.S. 76, 95, 99 S. Ct. 2655, 2666 (1979) (Powell, J., concurring in part
and dissenting in part) (reasoning that when a statute is held unconstitutional, “it is the duty and
function of the Legislative Branch to review its [statute] in light of [the court’s] decision and
make such changes therein as it deems appropriate”); see also Fish, supra, at 339 (“[I]f judges
could add language to statutes in ordinary cases, then the judiciary would effectively become a
second legislature.”).

The District Court’s behavior here is in fact worse. Whereas rewriting congressional
statutes implicates only the separation of powers between Congress and the Judiciary—two
coequal branches within the same sovereign—rewriting state statutes intrudes on the authority of
a distinct sovereign. See Welsh v. United States, 398 U.S. 333,367 n.15, 90 S. Ct. 1792, 1811
n.15 (1970) (Harlan, J., concurring in the result) (noting the “limited discretion [the] Court
enjoys to extend a policy for the State even as a constitutional remedy” (citations omitted)).
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a completely standardless manner—in plain violation of what the Equal Protection
Clause requires.

The District Court requires election officials to “provide pre-rejection notice
and an opportunity to resolve the alleged signature discrepancy to the absentee
voter.” Ga. Muslim Voter Project, slip op. at 2 (N.D. Ga. Oct. 25, 2018)
(temporary restraining order). It then leaves election officials to fill in the details
of that process, requiring only that they do so “in good faith.” Id. Though “good
faith” may be sufficient for an agreement between two friends, it is constitutionally
defective guidance to protect the fundamental right to vote.

As the Supreme Court explained in Bush v. Gore, “When a court orders a
statewide remedy, there must be at least some assurance that the rudimentary
requirements of equal treatment and fundamental fairness are satisfied.” 531 U.S.
at 109, 121 S. Ct. at 532. There, various of Florida’s 67 counties employed a
system whereby voters selected a candidate by punching through the ballot, thus
creating a hole next to the candidate’s name. Id. at 105, 121 S. Ct. at 530. But
many voters failed to fully punch the ballot, so the ballots contained partial
perforations or, in some cases, only indentations. Id. The Florida Supreme Court
ordered each of Florida’s counties to divine the “intent of the voter.” Id. The
Court explained that the Florida Supreme Court’s command was “unobjectionable

as an abstract proposition and a starting principle.” Id. at 106, 121 S. Ct. at 530.
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The problem, however, “inhere[d] in the absence of specific standards to ensure its

b

equal application.” Id. The Court discussed, for example, how the voter’s intent
varies based on whether, for a ballot to be legally counted, a chad must be
completely punched, whether it must only be dimpled, or whether it must only be
punched enough so that “any light could be seen.” Id. at 106—07, 121 S. Ct. at
531.

The District Court’s injunction is similarly standardless because it leaves
numerous questions unanswered:

e Does the administrative tribunal owe any deference to the election

official’s decision? If so, under what standard is the decision reviewed?

e [sevidence admissible? If so, what evidence?

e How is that evidence obtained, i.e., what discovery is available?

e Who bears the burden of proof? What burden does that party face?
Because each county can answer these questions differently, Equal Protection rears
its head. The irony, of course, is that Georgia’s legislature avoided these Bush v.
Gore problems when it crafted §§ 21-2-228, -229, and -230, each of which answers
the questions that the Court here left for “good faith” implementation.

In short, the District Court could not, in crafting a remedy, create a system of

uttlerly standardless review. When the processes for determining whether two

signatures match vary from county to county, the court has provided inadequate
66



Case: 18-14502 Date Filed: 03/21/2019 Page: 67 of 78

protection for the fundamental right to vote.

* * *

For these reasons, I respectfully dissent.
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Appendix A: District Court’s Preliminary Injunction
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TEMPORARY RESTRAINING ORDER

Based upon the Court’s prior findings, see Martin Dkt. No. [23]; GMVP
Dkt. No. [28], the Secretary of State’s Office shall issue the following instructions
to all county boards of registrars, boards of elections, election superintendents,
and absentee clerks:

1) All county elections officials responsible for processing absentee ballots
shall not reject any absentee ballots due to an alleged signature mismatch.
Instead, for all ballots where a signature mismatch is perceived, the county
elections official shall treat this absentee ballot as a provisional ballot,
which shall be held separate and apart from the other absentee ballots. See
0.C.G.A. § 21-2-419; Ga. Comp. R. & Regs. 183-1-14-.03(2). The county
elections official shall then provide pre-rejection notice and an opportunity
to resolve the alleged signature discrepancy to the absentee voter. This
process shall be done in good faith and is limited to confirming the identity
of the absentee voter consistent with existing voter identification laws. See
0.C.G.A. §§ 21-2-417, -417.1. The elections official is required to send
rejection notice via first-class mail and also electronic means, as available
or as otherwise required by law. See O.C.G.A. § 21-2-384(a)(2). This
process shall include allowing the absentee voter to send or rely upon a
duly authorized attorney or attorney in fact to present proper
identification. This process shall be done prior to the certification of the

consolidated returns of the election by the election superintendent. See




2)

3)
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0.C.G.A. § 21-2-230(g). The absentee voter shall have the right to appeal
any absentee ballot rejection following the outcome of the aforementioned
process, as designated in O.C.G.A. § 21-2-229(e). Any aforementioned
appeals that are not resolved as of 5 p.m. on the day of the certification
deadline shall not delay certification and shall not require recertification of
the election results unless those votes would change the outcome of the
election. See O.C.G.A. § 21-2-493(1).

All county elections officials responsible for processing absentee ballot
applications shall not reject any absentee ballot application due to an
alleged signature mismatch. Instead, for all ballot applications where a
signature mismatch is perceived, the county elections official shall, in
addition to the procedure specified in O.C.G.A. § 21-2-381(b), provide a
provisional absentee ballot to the absentee voter along with information as
to the process that will be followed in reviewing the provisional ballot. The
outer envelope of the absentee ballot provided shall be marked provisional.
Once any provisional ballot is received, the procedure outlined in section 1
above is to be followed.

This injunction applies to all absentee ballot applications and absentee
ballots rejected solely on the basis of signature mismatches submitted in
this current election. This injunction does not apply to voters who have

already cast an in-person vote.
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IT IS SO ORDERED this 25th day of October, 2018.

Leigh Martin May
United States District Judge
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Appendix B: Compiled Sections of Georgia’s Election Code

Section 21-2-228

Section 21-2-228 requires the state’s counties and municipalities to
periodically examine their electors’ qualifications. The board of registrars, upon
questioning the right of any existing elector to remain on the list of electors, “shall
give such person at least three days’ written notice of the date, time, and place of a
hearing.” Id. § 21-2-228(d). The board must send notice by first-class mail or by
personal service by various law-enforcement officers. Id. If a majority of the
registrars determines that the elector lacks the necessary qualifications, the elector
is removed from the list of electors and must be sent notice in the same manner
described above. [Id. §§ 21-2-228(e), -228(b). An aggrieved elector “shall have a
right of appeal.” 1d. § 21-2-228(f). The elector exercises that right by “filing a
petition with the clerk of the superior court within ten days after the date of the
decision of the registrars.” Id. The board must receive a copy of the petition.

Id. The board’s decision “shall stand” unless it is reversed by the court. /Id.

The board has broad investigatory powers. It may “require the production
of books, papers, and other material” and “subpoena witnesses,” whom it may
swear. Id. § 21-2-228(b). All with at least three days’ notice. Id. As to the
witnesses, all summonses, notices, and subpoenas issued by the board are required

to be served by designated law-enforcement officers, who receive specified
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compensation for these services. Id. §21-2-228(c). The witnesses themselves
“shall be allowed and paid the same mileage and fee as allowed and paid witnesses
in civil actions in the superior court.” Id. The failure of a subpoenaed witness to
attend or testify “shall be reported immediately by the registrars to the appropriate
superior court.” Id. The court “shall order such witness to attend and testify,”

and the witness, upon refusal, “shall be dealt with as for contempt.” /Id.

Section 21-2-229

Section 21-2-229 allows one elector to challenge the qualifications of a
person “applying to register to vote” or “whose name appears on the list of
electors,” so long as the person is in the same county or municipality. Id. § 21-2-
229(a). The challenge “shall be in writing and shall specify distinctly the
grounds.” Id. Upon receiving a challenge, the board of registrars “shall set a
hearing,” notice of the date, time, and place of which “shall be served” upon the
challenger and the challenged party. Id. § 21-2-229(b). The challenged party
“shall receive at least three days’ notice” in the manner provided for by § 21-2-
228. Id. At the hearing, the burden of proof “shall be on the elector making the
challenge.” Id. § 21-2-229(c). After reaching a decision, the registrars “shall
notify the parties of their decision.” Id. § 21-2-229(d). If the challenge is
successful, the “application for registration shall be rejected or the person’s name

removed from the list of electors.” Id. The aggrieved elector “shall be notified”
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in the manner provided for by § 21-2-228. Id. Both the challenger and the
challenged elector “shall have a right of appeal,” and the notice requirements for
and consequences of appeal match those provided for by § 21-2-228. 1d. § 21-2-
229(e).

Here too, the code confers broad discovery powers. Upon petition by the
challenger or the challenged elector, the board “shall have the authority to issue
subpoenas for the attendance of witnesses and the production of books, papers, and
other material.”/d. § 21-2-229(c). = The requesting party “shall be responsible to
serve such subpoenas and, if necessary, to enforce the subpoenas by application to
the superior court.” Id. As is the case under § 21-2-228, the witnesses are

compensated. /Id.

Section 21-2-230

Section 21-2-230 allows one elector to challenge the right of any elector to
vote, again so long as the person is in the same county or municipality. Id. § 21-2-
230(a). The challenge “shall be in writing and specify distinctly the grounds.”
Id. If the challenge is made to a mail-in absentee ballot, it must be lodged before
5:00 p.m. on the day before the election; if it is made to an in-person absentee
ballot, or if it is made to any other method of voting, it must be made before the
vote is cast. 1d.

The board “shall immediately consider such challenge and determine
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whether probable cause exists.” Id. § 21-2-230(b). If the board finds probable
cause, it “shall notify the poll officers” of the challenged elector’s precinct or
absentee ballot precinct and “if practical, notify the challenged elector and afford
such elector an opportunity to answer.” 1d.
What happens thereafter depends on whether the challenged elector casts a
ballot and on the grounds for the challenge.
e Ifthe challenged elector seeks to cast a vote at the polls, and if it is
practical to conduct a hearing before the close of polls, the board “shall
conduct such hearing and determine the merits of the challenge.” /Id.
§ 21-2-230(h). If the board sustains the challenge, the elector “shall not
be permitted to vote,” and if the grounds for the challenge are
ineligibility to remain on the list of electors, the elector’s name “shall be
removed from the list.” Id. If the board denies the challenge, the
elector “shall be permitted to vote.” Id. Even if the polls have closed,
the elector may still vote so long as he or she “proceeds to vote
immediately after the decision of the registrars.” Id.
o [fthe challenged elector seeks to cast a vote at the polls, but if it is
impracticable to conduct a hearing before the close of polls or if the
board at any time determines that it could not render a decision within a

“reasonable time,” the elector “shall be permitted to vote by casting a
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challenged ballot on the same type of ballot that is used . . . for
provisional ballots.” Id. § 21-2-230(i). Here too, the elector may still
vote even if the polls have closed, so long as he or she “proceeds to vote
immediately after such determination of the registrars.” Id. If the
challenge is based on the eligibility of the elector to remain on the list of
electors, the board “shall proceed to finish the hearing prior to the
certification of the consolidated returns of the election by the election
superintendent.” Id. If the challenge is based on other grounds, the
board does not need to take further action. Id. Both the challenger and
the challenged elector may appeal the board’s decision in the same
manner as is set out in § 21-2-229(e). Id.

If the challenged elector casts an absentee ballot, and if the challenge
concerns the elector’s eligibility to remain on the list of electors, the
board “shall proceed to conduct a hearing on the challenge on an
expedited basis prior to the certification of the consolidated returns of the
election.” Id. § 21-2-230(g). The election superintendent “shall not
certify such consolidated returns until such hearing is complete and the
registrars have rendered their decision on the challenge.” Id. If the
board sustains the challenge, the challenged elector “shall be removed

from the list of electors,” and the ballot “shall be rejected and not
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counted.” Id. Both the challenger and the challenged elector may
appeal the board’s decision in the same manner as is set out in § 21-2-
229(e). Id.

If the challenged elector casts an absentee ballot, but if it is impracticable
to hold a hearing prior the close of polls, and if the challenge is not based
on the elector’s qualifications to remain on the list of electors, the ballot
“shall be treated as a challenged ballot” as provided for by § 21-2-386(e).
Id. § 21-2-230(e).

If the challenged elector does not vote, absentee or otherwise, and if the
challenge is based on the elector’s qualifications to remain on the list of
electors, the board “shall proceed to hear the challenge” pursuant to the
procedures of § 21-2-229. Id. § 21-2-230(f).

If the challenged elector does not vote, absentee or otherwise, and if the
challenge is not based on the elector’s qualifications to remain on the list
of electors, the board does not need to take further action. Id. § 21-2-

230(d).
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INTRODUCTION

It is our duty and our privilege as American citizens to cast our
vote for the next president of the United States.? But voters who live in
populous but solid blue and red states feel as if their votes do not count;
voters who live in less populated swing states get all of the attention
from presidential candidates.> Every four years, with every presidential
election, we are familiarized with this system the Founding Fathers put
in place in 1787: the Electoral College.* A presidential candidate has
won the national popular vote but not the Electoral College five times
before.> It is one of the most criticized provisions of the Constitution,
yet, even though there have been many challenges to it, there has been

2 See U.S. CONST. amend. XV; U.S. CONST. amend. XIX; U.S. CONST. amend. XXIV; U.S.
CONST. amend. XXVI.

3 See infra Section 1.B.

4 See generally William C. Kimberling, The Electoral College, DAVE LEIP’S ATLAS OF U.S.
PRESIDENTIAL ELECTIONS, http://uselectionatlas.org/INFORMATION/INFORMATION/
electcollege history.php (last visited Sept. 8, 2015).

5 Craig J. Herbst, Note, Redrawing the Electoral Map: Reforming the Electoral College with
the District-Popular Plan, 41 HOFSTRA L. REV. 217, 218 (2012); see D’ Angelo Gore, Presidents
Winning Without Popular Vote, FACTCHECK.ORG, http://www.factcheck.org/2008/03/presidents-
winning-without-popular-vote (last updated Dec. 23, 2016); infra Section L.A.
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no success in abolishing it.° The last time Congress came close to
abolishing the Electoral College was in the late 1960s, following the
1968 Presidential Election between Richard Nixon and Hubert
Humphrey.” But what if there was a way to change the system, without
exactly changing the system?

The most recent attempt to change the Electoral College system is
through the National Popular Vote Interstate Compact (NPVIC).?
Eleven jurisdictions® have passed the NPVIC, and as a result, have
agreed to appoint their electors to the presidential candidate that wins
the national popular vote.!? Proponents of the NPVIC believe the states
are exercising their constitutional rights under the Electoral College
provision,!! but opponents of the NPVIC claim that it is unconstitutional
under the Compact Clause, since there is no congressional approval.!2

This Note will discuss the constitutional and legal implications of
the NPVIC, and will explore the strengths and weaknesses of the
arguments both for and against its implementation. It will argue that the
NPVIC is constitutional, despite many opponents’ views that it is not,
because it does not encroach on federal supremacy or threaten the
political relevance or rights of non-compacting states.!> This Note

6 Norman R. Williams, Reforming the Electoral College: Federalism, Majoritarianism, and
the Perils of Subconstitutional Change, 100 GEO. L.J. 173 (2011).

7 Paul Boudreaux, The Electoral College and Its Meager Federalism, 88 MARQ. L. REV.
195, 217 (2004).

8 See generally NATIONAL POPULAR VOTE, http://www.nationalpopularvote.com (last
visited Sept. 7, 2015).

9 The eleven jurisdictions that have passed the NPVIC are: California, District of Columbia,
Hawaii, Illinois, Massachusetts, Maryland, New Jersey, New York, Rhode Island, Vermont, and
Washington. Status of National Popular Vote Bill in Each State, NATIONAL POPULAR VOTE,
http://www.nationalpopularvote.com/state-status (last visited Apr. 5, 2017). Together, these states
have 165 electoral votes—61% of the 270 electoral votes needed to win the presidency, and the
270 votes needed to enact the NPVIC. See id.

10 See Agreement Among the States to Elect the President by National Popular Vote,
NATIONAL POPULAR VOTE, http://www.nationalpopularvote.com/written-explanation (last visited
Apr. 5,2017).

11 “Each State shall appoint, in such Manner as the Legislature thereof may direct, a Number
of Electors, equal to the whole Number of Senators and Representatives to which the State may

be entitled in the Congress . . ..” U.S. CONST. artII, § 1, cl. 2.
12 “No State shall, without the Consent of Congress . . . enter into any Agreement or Compact
with another State . . ..” U.S. CONST. art. I, § 10, cl. 3.

13 There are many political implications of the NPVIC, but this Note will not address those.
Additionally, this Note will not argue that the Electoral College is unconstitutional under the
Equal Protection Clause, as this principle was shot down by the Supreme Court in the wake of
various actions following the infamous 2000 presidential election. The Court has stated that the
“one person, one vote” doctrine is embodied in the Equal Protection Clause. See Rice v.
Cayetano, 528 U.S. 495 (2000); Gray v. Sanders, 372 U.S. 368 (1963). However, the Eastern
District of New York declined to extend this ruling to the Electoral College when a New Yorker
claimed his vote was diluted because of the Electoral College system. See New v. Ashcroft, 293
F.Supp.2d 256 (E.D.N.Y. 2003). The Court explained that “‘[n]either the Constitution nor the
‘one person, one vote’ doctrine vests a right in the citizens of this country to vote for Presidential
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proposes that if a lawsuit between the states resulted from the enactment
of the NPVIC, even if the merits of the claim are constitutional, the
United States Supreme Court should dismiss these cases because the
states bringing the suit would not have standing.'# Finally, this Note
concludes that since congressional approval is not required, and if a
non-compacting state were to bring suit once the NPVIC goes into
effect it would not have Article III or prudential standing, there is
virtually nothing stopping the NPVIC’s enactment in a state.

Part I describes the history of the Electoral College, how it came to
be, and its implications since its enactment—including the times when it
has worked, the times when it has not, and the differences between the
state of the nation then and today.!> It then argues that the Electoral
College is a system no longer suitable for our government today, which
is why the NPVIC is created by a more undivided and cooperative set of
states than the states that created the Electoral College. It then describes
the specific mechanisms of the NPVIC.16

Part II explains the constitutional debate that the NPVIC faces—
that it may be consistent with Article II, Section 1 (the Electoral
College), but may be unconstitutional under Article 1, Section 10 (the
Compact Clause).!” It then concludes that the NPVIC is constitutional
under the Compact Clause and consistent with the Electoral College,
since Article II, Section 1 gives state legislatures plenary power to
appoint their electors in any manner they see fit, and that it does not
require congressional consent under Article 1, Section 10.!% Part II
further analyzes why the NPVIC is constitutional—mainly because it
does not encroach on federal supremacy, nor does it threaten the
political power and rights of non-compacting sister states.!® Part II will
also respond to arguments that the NPVIC is unconstitutional under the
Compact Clause and it will debunk common myths about the NPVIC.20

electors . . . or empowers the courts to overrule constitutionally mandated procedure in the event
that the vote of the electors is contrary to the popular vote.”” Id. at 259 (citing Trinsey v. United
States, No. CIV.A. 00-5700, 2000 WL 1871697, at *2 (E.D. Pa. Dec. 21, 2000)).

14 Courts in the United States are not permitted to issue advisory opinions, meaning there
must be a dispute at issue, with specific parties related to that dispute in front of the court. See
infra notes 220-21 and accompanying text. “The judicial Power shall extend to all
Cases . . . [and] Controversies ....” U.S. CONST. art. III, § 2, cl. 1. There are two types of
standing the plaintiff must have in order to proceed in a case against the defendant: Article III
standing and prudential standing. See infra notes 216, 220. This Note explores both kinds of
standing and concludes that the non-compacting sister state would have neither form of standing,
and thus the case would be dismissed.

15 See infra Part 1.

16 See infra Part 1.

17 See infra Part 11.

18 See infra Sections II.A and 11.B.

19 See infra Section II.C.

20 See infra Section I1.C.
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Part III proposes that if enough states were to pass the NPVIC?!
and a non-compacting sister state and/or its citizens tried to bring suit in
federal court, they would not have standing to do so because they would
be asserting generalized grievances as opposed to a specific, direct,
injury.?? It will explain how courts would address the issues, how they
would analyze and decide the various standing issues, and what the
outcome would be based on a hypothetical case.?

Ultimately, this Note argues that the National Popular Vote
Interstate Compact is constitutional due to the reasons stated above.2* It
will show that the NPVIC does not violate the Compact Clause (thus it
does not need congressional consent), it is consistent with Article II
Section 1 of the Constitution, and a non-compacting sister state would
not have standing to bring suit to challenge it.2> Thus, if enough states
pass the NPVIC to bring it into effect, there would be virtually nothing
stopping its enactment.2°

I. A FRAGMENTED, NEW NATION CREATED THE ELECTORAL COLLEGE:
How THE SYSTEM IS NOT SUITABLE TODAY

When the Constitutional Convention (Convention) met in 1787, the
Founding Fathers had a peculiar situation to grapple with: how to elect a
president of a newly formed, democratic, but not yet unified nation. The
state of the nation those hundreds of years ago was, as one can imagine,
vastly different than the nation we know today. The nation, then fresh
out of the Revolutionary War, only had thirteen states—both large and
small—that were not unified by any common ground?’, and that were
apprehensive about the concept of a federal government.?8 Additionally,
there were four million people spread out with barely any form of
communication or transportation, and thus had no concrete way to keep

21 This is a scenario that is not unrealistic, since the number of states that have passed the
NPVIC have 61% of the total 270 electoral votes needed to elect the president, and the number of
electoral votes needed to enact the NPVIC. See generally NATIONAL POPULAR VOTE, supra note
8. Additionally, while not expressly the National Popular Vote Interstate Compact, national
popular vote legislation has been introduced in forty-seven states, which shows that states are
seriously considering the idea that the Electoral College should be replaced with the national
popular vote. See generally id.; Jennifer S. Hendricks, Popular Election of the President: Using
or Abusing the Electoral College?, 7 ELECTION L.J. 218 (2008).

22 See infra Part 11

23 See infra Part 111

24 See infra Conclusion.

25 See infra Conclusion.

26 See infra Conclusion.

27 See infra notes 35-37 and accompanying text.

28 See Kimberling, supra note 4.
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them connected.?’ The Constitutional Convention had several options in
deciding how to elect the next president;3® however, in the end, the
Framers selected the Electoral College. During this time, political
parties did not nearly have the influence that they have today,! and
there was no way for the Framers to predict just how influential political
parties would become, and the effect they would have on the Electoral
College.??

Much of the debate surrounding the method of electing the
president during this time was between larger free states and smaller
slave states: the former wanted a national popular vote, but the latter
were concerned that their political voice would not be heard and they
would run the risk of having to give up their slaves.’3 Thus, the
Convention’s goal was to appease southerners with slaveholding
interests.3* The South during this time wanted a guarantee that they
would still dominate the nation and could continue to possess slaves;
with a national popular vote, this would not be the case.?3

Another reason the Convention rejected the idea of a national
popular vote was because there would be little to no way for citizens to
gain information about all the candidates and make an educated

29 Id.

30 The Constitutional Convention considered having Congress elect the president. However, it
was rejected for many reasons, mainly because it would disturb the balance of power between the
branches, would lead to too many “hard feelings” on Congress, and could potentially cause
corruption. Id. Additionally, the Convention considered having state legislatures elect the
president, but this was also rejected because a president would be too “beholden” to state
legislatures. Id.; see Matthew J. Festa, Note, The Origins and Constitutionality of State Unit
Voting in the Electoral College, 54 VAND L. REV. 2099 (2001). Electoral College did not result
from an overall vision for the nation by the Framers; it was a product of strenuous debate. /d.

31 See Daryl J. Levinson & Richard H. Pildes, Separation of Parties, Not Powers, 119 HARV.
L.REV. 2311, 2313-15 (2006).

The Framers had not anticipated the nature of the democratic competition that would
emerge in government and in the electorate. . . . Justice Jackson astutely recognized
that the separation of powers no longer works as originally envisioned because
interbranch dynamics have changed with the rise of political parties, which . . . ha[s]
diminished the incentives of Congress to monitor and check the President. . .. [T]he
degree and kind of competition between the legislative and executive branches vary
significantly, and may all but disappear, depending on whether the House, Senate, and
presidency are divided or unified by [a] political party.

Id.

32 Herbst, supra note 5, at 221.

33 Roberta A. Yard, Comment, American Democracy and Minority Rule: How the United
States Can Reform Its Electoral Process to Ensure “One Person, One Vote”, 42 SANTA CLARA
L.REV. 185, 187 (2001).

34 Victor Williams & Alison M. Macdonald, Rethinking Article II, Section 1 and Its Twelfth
Amendment Restatement: Challenging Our Nation’s Malapportioned, Undemocratic Presidential
Election Systems, 77 MARQ. L. REV. 201, 202 (1994).

35 ]d. With the enactment of the 13th Amendment, to think that our current system of electing
the President of our country was a result of appeasing slaveholder interests is something that is
unimaginable, and something that demonstrates just how outdated the system is.
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decision. Thus, they would be inclined to vote for the candidate from
their own state, since that was all they knew, or they would be forced to
make a completely uninformed decision.3¢ James Madison himself said
that the people would never be informed enough to be able to choose
the executive properly.3” All of this evidence shows that the Electoral
College was implemented in a fragmented nation during a tumultuous
time, with little to no communication between voters—all factors that
are not applicable today.38

All of these issues bear the question: how did the original Electoral
College turn into the winner-take-all system we see today? The rising
prominence of political parties in the 19th century pushed the states to
adopt the winner-take-all system; the last time a majority of states used
the district-plan3® instead of the winner-take-all plan was in 1800.40 The
rise of political parties meant that the Democrats and Republicans were
feeling the pressure, both locally and nationally, to ensure that their
party was in control—the winner-take-all system was the way to
achieve this goal.4!

Because the Electoral College’s foundations are extremely
outdated and inapplicable to how society looks today, the United States
needs a new system.*? The next section of this Note will further this
analysis by exploring the instances in which the Electoral College has

36 Connecticut delegate Roger Sherman said at the time that the “sense of the nation would be
better expressed by the legislature, than by the people at large.” Ky Fullerton, Comment, Bush,
Gore, and the 2000 Presidential Election: Time for the Electoral College to Go?, 80 OR. L. REV.
717,719 (2001); see also Herbst, supra note 5, at 221.

37 JAMES MADISON, NOTES OF DEBATES IN THE FEDERAL CONVENTION OF 1787, 306 (1966).

38 As of 2013, a reported 116,291,000 households have Internet access. Thom File & Camille
Ryan, Computer and Internet Use in the United States: 2013, UNITED STATES CENSUS BUREAU
(2014), https://www.census.gov/history/pdf/acs-internet2013.pdf. A reported 69% of Americans
get their news from their laptop or computer. How Americans Get Their News, AM. PRESS INST.,
(2014), http://www.americanpressinstitute.org/publications/reports/survey-research/how-
americans-get-news. This shows how Americans are more connected than ever before and they
are capable of receiving news instantly at any time of day.

39 The district-plan allocated a certain amount of electoral votes to each district within a state,
rather than to each state. This made states more fragmented and thus the allocation of electoral
votes more fragmented as well. Norman R. Williams, Why the National Popular Vote Compact is
Unconstitutional, 2012 BYU L. REV. 1523 (2012), Section III.C.

40 1d.

41 Id. The first president of the United States, George Washington, pleaded against political
parties in general; fearing the effects they would have on the country. He stated in his farewell
address:

However [political parties] may now and then answer popular ends, they are
likely . . . to become potent engines, by which cunning, ambitious, and
unprincipled men will be enabled to subvert the power of the people and to
usurp for themselves the reins of government, destroying afterwards the very
engines which have lifted them to unjust dominion.
George Washington, Former President, Farewell Address (Sept. 17, 1796).
42 See supra Part 1.
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failed us.
A. The Electoral College Has Failed Us: Historical Considerations

A presidential candidate has won the national popular vote but not
the Electoral College, thus losing the presidency, five times in our
nation’s history: 1824, 1876, 1888, 2000, and 2016.43

In 1824, the Electoral College was deadlocked in the presidential
election between Andrew Jackson and John Quincy Adams, so the
House of Representatives acted as the tiebreaker vote to determine who
the next president would be.** Ultimately, Adams prevailed in this
election, but only after allegations of corruption that Adams created a
secret deal with the House of Representatives in order to secure the
presidency, and only after Jackson won 38,000 more votes in the
national popular vote.

In 1876, the Democratic candidate, Samuel J. Tilden, won the
national popular vote by 200,000 votes, but was one electoral vote short
of winning the presidency—Republican candidate Rutherford B. Hayes
ended up winning that election.*> Hayes’ supporters devised a plan to
secure all the disputed electoral votes, which included promising a
federal subsidy for the Texas and Pacific Railway Company to a
Southern Congressman; in exchange, the Congressman abstained from
the Democratic filibuster against the decision of the Electoral
Commission, resulting in Hayes’ victory.4¢

In 1888, no fraud was involved, but the Democratic candidate and
then-president Grover Cleveland won the national popular vote by about
100,000 votes to Republican counterpart Benjamin Harrison, but
Cleveland lost in the Electoral College.#’ Cleveland carried many small

43 Herbst, supra note 5, at 229. Although only five times may not seem like many, there have
been a total of fifty-eight presidential elections—so the Electoral College has failed us five out of
fifty-eight times, or about 8%. See id.; see also Adam Schleifer, Interstate Agreement for
Electoral Reform, 40 AKRON L. REV. 717, 721 (2007). At the time of this writing in the Fall of
2015, the 2000 election was the last time a presidential candidate won the Electoral College but
not the national popular vote. Since then, the 2016 election can be added to this list. Hillary
Clinton beat Donald Trump by almost 2.9 million votes in the national popular vote, but Trump
beat Clinton by seventy-four electoral votes. Gregory Krieg, It’s Official: Clinton Swamps Trump
in Popular Vote, CNN (Dec. 22, 2016), http://www.cnn.com/2016/12/21/politics/donald-trump-
hillary-clinton-popular-vote-final-count.

44 See Christopher Anglim, A Selective, Annotated Bibliography on the Electoral College: Its
Creation, History, and Prospects for Reform, 85 L. LIBR. J. 297, 307 (1993); Fullerton, supra
note 36, at 728.

45 Anglim, supra note 44, at 309.

46 Id.

47 Brandon H. Robb, Comment, Making the Electoral College Work Today: The Agreement
Among the States to Elect the President by National Popular Vote, 54 LOY. L. REV. 419, 442
(2008).
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and mid-sized states by wide margins, but Harrison carried most of the
large states by small margins, meaning that even though Harrison did
not win the large states by much, he received all of the electoral votes
because of the winner-take-all system, which is still in place today.*®

Over a century later, the Electoral College failed us again, in the
infamous 2000 election between George W. Bush and Al Gore**—the
election that sparked the current movement to reform the presidential
election process.’? After a long back and forth series of both candidates
winning different major states, and with no clear winner of the election
in sight, it seemed as though one state’s electoral votes would determine
the outcome of the election: Florida.5! In the end, Bush won the election
by receiving 271 electoral votes—one more than needed—but Gore
won the national popular vote: he had 50,999,897 votes whereas Bush
had 50,456,002 votes—over 500,000 fewer.>2 As a consequence of this
election, Gore filed a complaint, which made its way all the way to the
Supreme Court.>3

While the period between the second and third times the Electoral
College failed us was over 100 years, the span between the third and
fourth times was only sixteen years. In the 2016 election, perhaps the
most controversial of them all, Republican candidate Donald Trump
surpassed Democratic candidate Hillary Clinton by seventy-four
Electoral College votes, whereas Clinton surpassed Donald Trump by
2.9 million votes in the national popular vote.>*

B.  Common Criticisms of the Electoral College

One criticism of the Electoral College is that it causes candidates to
ignore the larger states with the largest populations in favor of less
populous, but more “battleground,” states.’> For example, New York,
California, and Texas are relatively solid Democratic, Democratic, and
Republican states, respectively, and they also have three of the largest

48 Id. at 442-43.

49 See 2000 Official Presidential General Election Results, FED. ELECTION COMM’N,
http://www.fec.gov/pubrec/2000presgeresults.htm (last updated Dec. 2001).

50 See Note, Rethinking the Electoral College Debate: The Framers, Federalism, and One
Person, One Vote, 114 HARV. L. REV. 2526, 2526 (2001).

51 Fullerton, supra note 36, at 729-30.

52 See FED. ELECTION COMM’N, supra note 49.

53 Bush v. Gore, 531 U.S. 98, 111 (2000) (per curiam). While this case does not have much to
do with the Electoral College itself, it is an important piece of the story. The Supreme Court
reversed the Florida Supreme Court’s decision that Gore satistied his burden of proof with respect
to the County’s failure to tabulate the 9,000 ballots that the machine did not detect a vote. Id. at
102.

54 See Krieg, supra note 43.

55 See infra note 57 and accompanying text.
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populations in the entire nation.’® However, in the 2012 presidential
election, from June 2012 to Election Day, presidential candidates
Barack Obama and Mitt Romney made only a combined total of thirty-
six visits to California, thirty-four visits to New York, and fourteen
visits to Texas, whereas they made a combined seventy-six visits to
Ohio, a state with a population of only 11,550,839 in 2012—more than
26 million fewer people than California.’” Additionally, vice
presidential candidates Joe Biden and Paul Ryan made only a combined
total of three visits to California, five visits to New York, and four visits
to Texas, whereas they made a combined forty-eight visits to Ohio. This
is a staggering difference.>8

Another criticism of the Electoral College is that it discourages
voter turnout.’® For example, in 2012, voter turnout was 11% higher in
battleground states than in the rest of the country.®® In that election,
voter turnout was 71.1% in Colorado—a battleground state—but only
59.4% in the rest of the nation.®’ The percentage of voters who
participated in the 2004 election, as compared to the 2000 election, was
almost 5% higher, but this increase is only due to the battleground
states.%? This shows that many people who do not live in large swing
states—the majority of Americans®>—feel as though their votes do not

56 Annual Estimates of the Resident Population for the United States, Regions, States, and
Puerto  Rico: April 1, 2010 to July 1, 2016, U.S. CENSUS BUREAU (2016),
https://www.census.gov/data/tables/2016/demo/popest/state-total.html (click first Excel table). As
of 2012, New York had an estimated population of 19,602,769 California had an estimated
population of 38,011,074 and Texas had an estimated population of 26,071,655.

57 Id.; Presidential Campaign Stops: Who'’s Going Where, WASH. POST (Sept. 10, 2012),
http://www.washingtonpost.com/wp-srv/special/politics/2012-presidential-campaign-visits
(explaining that the presidential candidates made a combined thirty-five visits to Iowa and forty-
seven visits to Virginia, but only fourteen visits to Texas). These statistics show that the Electoral
College discourages candidates from visiting the states with the largest populations, but rather
focuses the candidates on visiting “swing” states, even though they have significantly lower
populations. As of September 2016, half of the 105 presidential campaign visits have only been in
five states—Pennsylvania, Ohio, Florida, North Carolina, and Virginia. Two-thirds of
Presidential ~ Campaign Is in  Just 6  States, NATIONAL POPULAR VOTE,
http://www.nationalpopularvote.com/campaign-events-2016 (last visited Apr. 17, 2017). Since
July 2016, thirty-one states have been ignored by the candidates. /d.

58 Presidential Campaign Stops: Who’s Going Where, supra note 57.

59 JOHN R. KOZA ET AL., EVERY VOTE EQUAL: A STATE-BASED PLAN FOR ELECTING THE
PRESIDENT BY NATIONAL POPULAR VOTE 37-38 (4th ed. 2013). Additionally, after the infamous
2000 presidential election, the subsequent 2004 and 2008 presidential elections saw higher voter
turnouts. Voter Turnout in Presidential Elections: 1828-2012, THE AMERICAN PRESIDENCY
PROJECT, http://www.presidency.ucsb.edu/data/turnout.php (last visited Apr. 17, 2017).

60 Koz, supra note 59, at 37.

61 Jd.

62 Pietro S. Nivola, Thinking About Political Polarization, BROOKINGS INST. (Jan. 1, 2005),
http://www.brookings.edu/research/papers/2005/01/01politics-nivola (explaining that since the
Electoral College has narrowed elections—Ilike the 2000 presidential election—down to the final
votes in one battleground state, voters elsewhere feel as if their votes do not matter).

63 There were only nine swing states in the 2012 election: Colorado, Florida, lowa, Nevada,



2017] POPULAR VOTE INTERSTATE COMPACT 11

count, since their state will almost definitely go a certain way.%*

Yet another criticism is that the Electoral College system is
unnecessarily complex. Instead of a direct national popular vote—where
every vote is counted as one and added up—there are many
complexities in the Electoral College.®5 Votes must be counted in every
state, electoral votes need to be delegated, and the president has to be
chosen through those electoral votes.% It is a far more complex system
of voting than necessary for a democratic nation; a national popular vote
would increase efficiency and would be much simpler.¢?

Another major problem with the Electoral College is the winner-
take-all system it implements.®® With this system, each state gives its
entire slate of electoral votes to the winner of its statewide popular
vote.®® Disadvantages of this system include ignoring minority
candidates, and creating the battleground states which garner so much
of the presidential candidates’ attention, leaving non-battleground states
without any presidential candidate influence.”” For example, if a
candidate only has one more vote than another, they will win the entire
slate of electoral votes, even though they only won by one vote.”!

C.  Other Electoral College Reform Ideas That Fell Short

Many of these common criticisms have led some (congressional
representatives and others, alike) to propose various reforms to the
system.”? However, these proposals to reform the Electoral College
involve completely changing the system and even the Constitution.

New Hampshire, North Carolina, Ohio, Virginia, and Wisconsin. Chris Cillizza, The 9 Swing
States of 2012, WASH. POST (Apr. 16, 2012), https://www.washingtonpost.com/blogs/the-fix/
post/the-9-swing-states-0f-2012/2012/04/16/gIQABuXaLT_blog.html. As of September 2016,
there are only eleven swing states in the 2016 election, the same swing states as 2012 plus
Michigan and  Pennsylvania. =~ The  Battleground  States  Project, = POLITICO,
http://www.politico.com/2016-election/swing-states (last visited Apr. 17,2017).

64 Stanley Chang, Recent Development, Updating the Electoral College: The National
Popular Vote Legislation, 44 HARV. J. ON LEGIS. 205, 218 (2007).

65 GEORGE C. EDWARDS III, WHY THE ELECTORAL COLLEGE IS BAD FOR AMERICA (2d ed.
2011).

66 Elizabeth D. Lauzon, Challenges to Presidential Electoral College and Electors, 20 A.L.R.
FED. 2d 183, Part I § 2 (2007).

67 Id.

68 This winner-take-all system has been in effect since 1836. Herbst, supra note 5, at 230.
Forty-eight states currently use the winner-take-all system—the exceptions being Maine and
Nebraska, which allocate their electoral votes by district. /d.

69 Id.

70 Id.

71 Lauzon, supra note 66.

72 See infra note 83 and accompanying text.
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Thus, there is no feasible way these plans could go into effect.”

After the infamous 2000 election,’* Senator Dick Durbin and
Representative Ray LaHood advocated for a direct national popular vote
plan, mainly proposing that a candidate must receive at least 40% of the
whole number of votes in order to win the general election.” If neither
candidate gets at least 40%, the candidates participate in a run-off
election.’® While there are many benefits to this system,”” it would
completely destroy the Electoral College in its entirety, which would
require Congress to come to a decision to make a constitutional
amendment—an unlikely scenario.’®

Another commonly known proposal to reform the Electoral
College is the district-plan.” This would involve giving electoral votes
to each congressional district, rather than to states as a whole (much like
the system Maine and Nebraska still use today)3° and having the winner
of each district get those electoral votes.8! However, the main problem
with this plan is that it does not necessarily guarantee the winner of the
national popular vote the presidency—we could still run into the same
problems that we have with the Electoral College. It is still the same
winner-take-all system that the Electoral College implements except
instead of a state winner-take-all, it is a district winner-take-all. This
may break up the current Electoral College system into smaller pieces,
but the same problems remain. 82

D. The NPVIC: An Overview

There were many attempts to abolish the Electoral College in the

73 See Fullerton, supra note 36, at Part V.

74 See supra Section L.A.

75 S.J. Res. 56, 106th Cong. (2000); H.R.J. Res. 23, 106th Cong. (1999).

76 S.J. Res. 56, 106th Cong. (2000); H.R.J. Res. 23, 106th Cong. (1999).

77 Fullerton, supra note 36. For example, there would be no dispute as to which candidate
wins the election—the candidate who wins the national popular vote wins.

78 The process to amend the Constitution is outlined in Article V: “The Congress, whenever
two thirds of both Houses shall deem it necessary, shall propose Amendments to this
Constitution . . . which . . . shall be valid . . . when ratified by the Legislatures of three fourths of
the several States....” U.S. CONST. art. V. Since the Constitution was enacted in the 18th
century, there have been over 10,000 proposed amendments in Congress; only thirty-three
survived two-thirds of both houses, and twenty-seven have been ratified. Darren R. Latham, The
Historical Amendability of the American Constitution: Speculations on an Empirical
Problematic, 55 AM. U. L. REV. 145, 165 (2005). These numbers show how difficult it is for the
Constitution to be amended.

79 Fullerton, supra note 36, at 733; Herbst, supra note 5, at 238.

80 ME. REV. STAT. ANN. tit. 21-A, § 805(2) (West 2008); NEB. REV. STAT. ANN. § 32-714
(West 2009).

81 Fullerton, supra note 36, at 733.

82 Id. at 734.
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past through congressional action®? and some recent proposals,?* but in
2006, John Koza co-authored a book proposing the National Popular
Vote Interstate Compact.®5 He explains that his motivation was the lack
of democratic elements in the current system of electing the president.8¢
One year later, NPVIC legislation began to emerge in forty-two states.?”
Maryland became the first state to enact the legislation when Governor
Martin O’Malley signed it into law on April 10, 2007.88 In 2008, New
Jersey, Illinois, and Hawaii followed suit and enacted the legislation.®®
One year later in 2009, Washington State enacted the legislation.?® In
2010, Massachusetts and District of Columbia enacted the legislation.®!
Vermont and California followed suit in 2011,°2 Rhode Island in 2013,93

83 Most notably, in the 1968 election between Richard Nixon and Hubert Humphrey, Nixon
took a very small plurality of the national popular vote (43.3% to 42.7%), but won by a landslide
in the Electoral College (301 to 191). Boudreaux, supra note 7, at 217. This election caused
Senator Birch Bayh to propose a constitutional amendment to abolish the Electoral College in
favor of a national popular vote. Symposium, A Modern Father of our Constitution: An Interview
with Former Senator Birch Bayh, 79 FORDHAM L. REv. 781, 783 (2010). Ultimately, the
resolution failed due to lack of votes to end the filibuster blocking the bill. Id. Additionally,
Supreme Court justices have voiced their opinion when it comes to abolishing the Electoral
College: “To abolish [the Electoral College] and substitute direct election of the President, so that
every vote wherever cast would have equal weight in calculating the result, would seem to me a
gain for simplicity and integrity of our governmental processes.” Ray v. Blair, 343 U.S. 214, 234
(1952) (Jackson, J., dissenting).

84 See supra Section 1.C.

85 KozA, supra mote 59; see e.g., News History, NATIONAL POPULAR VOTE,
http://www.nationalpopularvote.com/news-history (last visited Apr. 5, 2017) (John Koza is the
“originator of the plan.”). When states pass this legislation, they are pledging to allocate all of
their electoral votes to the winner of the national popular vote, no matter which way the state
itself may go (Democratic or Republican) during a presidential election. /d.

86 Koza first explains how anyone who does not live in a swing state has an irrelevant vote
under the current system, and how voters in four-fifths of the states are ignored in presidential
elections. KOzA, supra note 59, at 255. Additionally, he explains how in four out of fifty-six
presidential elections, the Electoral College elected a president that did not win the national
popular vote. Id. at 256.

87 See generally NATIONAL POPULAR VOTE, supra note 8.

88 MD. CODE ANN. ELEC. LAW § 8-5A-01 (West 2013); see Associated Press, Maryland
Sidesteps Electoral College, NBC NEWS (Apr. 11, 2007, 11:17 AM), http://www.nbcnews.com/
id/18053715.

89 N.J. STAT. ANN. § 19:36-4 (West 2014); 10 ILL. COMP. STAT. ANN. 20/1-10 (West 2015);
HAW. REV. STAT. ANN. § 14D-1 (West 2008).

90 WASH. REV. CODE ANN. § 29A.56.300 (West 2014); see also Brad Shannon, State Joins
Electoral ~ College  Pact, THE  OLYMPIAN  (Apr. 29, 2009, 12:00 AM),
http://www.theolympian.com/news/local/politics-government/election/article25232041.html.

91 H.B. 4156, 186th Gen. Court, Reg. Sess. (Mass. 2009); see also Steve LeBlanc,
Massachusetts Governor Signs National Popular Vote Bill, NATIONAL POPULAR VOTE (Aug. 4,
2010), http://archive.nationalpopularvote.com/pages/articles/washingtonexaminer 20100804.php;
D.C. CODE ANN. § 1-1051.01 (West 2013).

92 VT. STAT. ANN. tit. 17, § 2752 (West 2011); CAL. ELEC. CODE ANN. § 6921 (West 2012);
Hendrik Hertzberg, Electoral College Halfway Fixed!, THE NEW YORKER (July 23, 2013),
http://www.newyorker.com/news/hendrik-hertzberg/electoral-college-halfway-fixed.

93 17 R.1. GEN. LAWS ANN. § 17-4.2-1 (West 2013); Hertzberg, supra note 92.
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and finally New York on April 14, 2014.%4

The mechanisms of the NPVIC are relatively simple. First, the
compact would not become effective until it is enacted by states that, in
total, have 270 electoral votes—the majority necessary for electing the
president in the Electoral College.”> The compact would not change the
overall scheme of the Electoral College—each state still retains its
allotted number of electoral votes based on its amount of representation
in Congress.”® The NPVIC solely proposes that the states that pass the
compact give their allotted electoral votes to the winner of the National
Popular Vote, rather than the winner of the popular vote in the state.%’
Koza proposes that the NPVIC would reform the Electoral College in a
way that retains the American federalist system of state control over
elections, rather than abolish the Electoral College.”®

The NPVIC bill itself is short and simple, outlining the
mechanisms described above as well as other provisions.?® Article III of
the bill sets out the specific mechanisms of how the compact would
work during a presidential election: the chief election official of each
state determines the number of votes for each presidential slate in each
state and adds the votes together to create a national popular vote and
determines which candidate is the winner.!'% Each member state then
makes a final determination of the number of popular votes cast in its
state at least six days before the day fixed by law for the meeting and
voting by the presidential electors; then, it communicates an “official
statement of such determination” within twenty-four hours to the chief
election official of every other member state.!®! The chief election
official of each compacting state treats this official statement as

94 N.Y. ELEC. LAW § 12-402 (McKinney 2014); see also Hendrik Hertzberg, National
Popular Vote: New York State Climbs Aboard, THE NEW YORKER (Apr. 16, 2014),
http://www.newyorker.com/news/daily-comment/national-popular-vote-new-york-state-climbs-
aboard.

95 KozA, supra note 59, at 258.

96 Id.

97 Id.

98 Id.

99 Article I states that any state can become a member of the agreement by enacting the
legislation. Article II states that “each member state shall conduct a statewide popular election for
President and Vice President,” which is the current system in place. KOZA, supra note 59, at 559—
60; The Agreement Among the States to Elect the President by National Popular Vote, NATIONAL
POPULAR VOTE, http://www.nationalpopularvote.com/sites/default/files/eve-4th-ed-ch6-web-
v1.pdf (last visited Apr. 5, 2017). The majority of this Note will focus on Articles III and IV of
the NPVIC. The entirety of the bill can be found at http://www.nationalpopularvote.com/pages/
misc/888wordcompact.php.

100 The Agreement Among the States to Elect the President by National Popular Vote,
NATIONAL POPULAR VOTE, http://www.nationalpopularvote.com/sites/default/files/eve-4th-ed-
ch6-web-v1.pdf (last visited Apr. 5, 2017).

101 j4.
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conclusive.!92 Once the number of popular votes is determined, each
member state allocates its electoral votes to the projected winner of the
national popular vote, regardless of the turnout in the state.!93 In the
extremely rare event of a tie for the national popular vote winner, the
allocated elector votes will go to the winner of the popular vote in that
specific state rather than the winner of the national popular vote.!04

Article IV of the bill outlines other miscellaneous provisions.!%3 It
reiterates that the agreement only goes into effect when the states that
enacted it possess more than 270 total electoral votes.!% It also explains
that any member state can withdraw from the agreement, except a state
cannot withdraw six months or less before the end of a president’s
term—this prevents states not being happy with how the presidential
election may have turned out from being able to withdraw too close to
Election Night.197 Additionally, it explains that the chief executive of
each member state shall notify the chief executive of all the other states
of when the NPVIC has been enacted and has taken effect; it also
articulates that the NPVIC will terminate if the Electoral College is
abolished.!® Tt concludes by determining that if any provision is held
invalid, such invalidation will not affect the remaining provisions.!%?

The majority of this Note will focus on the constitutional
implications of Article III and Article IV of the NPVIC. The next
section of this Note will explore the constitutional implications of the
NPVIC and how they can be resolved.

II. A CONSTITUTIONAL DEBATE—THE ELECTORAL COLLEGE VERSUS
THE COMPACT CLAUSE

The National Popular Vote Interstate Compact presents a unique
debate; it seems as though it is consistent with the Electoral College
Clause, but could be unconstitutional under the Compact Clause. This
Part will first explain why the NPVIC is consistent with the Electoral
College Clause—since it allows states to exercise power they already
have under Article II, Section 1.0 It will then respond to common

102 1. ; see also KOZA, supra note 59.

103 KozA, supra note 59.

104 14.

105 See generally NATIONAL POPULAR VOTE, supra note 8.

106 See generally id.

107 This is specifically designed so if a state is not satisfied with the outcome of the election—
i.e., if the candidate it believed would win the national popular vote did not—they cannot back
out of the compact on Election Night, or too close beforehand. See generally id.

108 See generally id.

109 See generally id.

110 See infra Section I1.A.
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constitutionality concerns under the Compact Clause—since under the
Constitution states cannot contract together without congressional
consent!'—and explain how these common criticisms can be defeated.
It will mainly respond to arguments that the entirety of the NPVIC is
unconstitutional under the Compact Clause.!!2

A. The Electoral College: Article I, Section 1

This Note previously explores the history of the Electoral
College!3, but it is worth noting that during the Constitutional
Convention, states’ rights advocates were worried that a national
popular vote would create a more powerful, partisan federal
government, while leaving little role for state governments.!'# This is
interesting, in hindsight, since the Electoral College ended up having
this exact effect—the effect that, originally, states were concerned
would be an effect of a national popular vote.!1>

Article II, Section 1 of the Constitution states, “Each State shall
appoint, in such Manner as the Legislature thereof may direct, a
Number of Electors, equal to the whole Number of Senators and
Representatives to which the State may be entitled in the Congress.”!16
This inherently means that the legislature of each state can choose the
manner in which to appoint their electors—it does not say specifically
how the number of electors should be appointed, only that it must be
equal to the number of Senators and Representatives.

In McPherson v. Blacker,''7 the Supreme Court declared
constitutional the challenged manner of the appointment of electors in
the state of Michigan: the election of an elector and an alternate elector
in each district, and of an elector and alternate elector at large in each of
two districts.!’® While there are differences between this method of
appointing electors and those set out in the NPVIC, the Court’s
reasoning in this case can be applied to the NPVIC. The Court reasoned:

11 See infra Section I1.B.

112 Derek T. Muller, The Compact Clause and the National Popular Vote Interstate Compact,
6 ELECTION L.J. 372 (2007); see U.S. CONST. art. I, § 10, cl. 3.

113 See supra Section LA.

114 Amanda Kelley Myers, Comment, Importing Democracy: Can Lessons Learned from
Germany, India, and Australia Help Reform the American Electoral System?, 37 PEPP. L. REV.
1113, 1118 (2010) (quoting Martin J. Siegel, Congressional Power Over Presidential Elections:
The Constitutionality of the Help America Vote Act Under Article I, Section 1,28 VT. L. REV.
373,378 (2004)).

115 See supra Section 1.B.

116 U.S. CoNST. art II, § 1, cl. 2 (emphasis added).

117 146 U.S. 1 (1892).

118 Jd. at 6,23-24.
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[Article II, Section 1, Clause 2] does not read that the people or the
citizens shall appoint, but that “each state shall[]”.... Hence the
insertion of [the language, “in such manner as the legislature thereof
may direct”], while operating as a limitation upon the state in respect
of any attempt to circumscribe the legislative power, cannot be held
to operate as a limitation on that power itself. . . . [The Constitution]
recognizes that the people act through their representatives in the
legislature, and leaves it to the legislature exclusively to define the
method of [appointing electors]. ... [IJt is seen that from the
formation of the government until now the practical construction of
the clause has conceded plenary power to the state legislatures in the
matter of the appointment of electors.!1?

This is a broad reading of the Electoral College clause that directly
applies to the NPVIC; the states possess the plenary power to appoint
electors how the legislatures see fit, and the people of that state exercise
their rights through their elected officials.!?* The NPVIC does not seek
to abolish the Electoral College system, or even change it at all, but
rather to allocate their electoral votes differently—a right they explicitly
have under the Constitution.!?! Some critics of the NPVIC contend that
the only reason the Court allowed Michigan to change its electoral
appointment plan from winner-take-all to district-based is because states
had already done so in the past, so there was little to no risk in allowing
some states to do that now.!22 However, this argument presumes that it
is unrealistic for the Court to adopt a principle that has never been
adopted before, which is not the case.!?3 The Court has shown in the
past that it is not afraid to go against years of precedent in the interest of
justice; it is not far-fetched to say that the Court would be comfortable
making a decision about the national popular vote in lieu of the
Electoral College, a far less drastic issue than the ones previously
cited.!?4

Over a century later—after the infamous 2000 presidential
election—the Supreme Court upheld the same principles set out in

19 1d. at 25-27, 35.

120 74.

121 U.S. CONST. art. II, § 1, cl. 2; Strunk v. U.S. House of Representatives, 24 F. App’x 21 (2d
Cir. 2001) (explaining that when a New York voter tried to bring suit challenging the manner in
which electors are selected, his case was moot because states are constitutionally empowered to
determine how to select electors).

122 Williams, supra note 39, at 1581-82.

123 There have been many instances in American history where the Court overturned years of
precedent and adopted policies that had never been seen before, and were in fact revolutionary.
The Court is clearly comfortable with making these kinds of decisions. See, e.g., Brown v. Bd. of
Educ., 347 U.S. 483 (1954); Roe v. Wade, 410 U.S. 113 (1973); Obergefell v. Hodges, 135 S.Ct.
2584 (2015).

124 See supra note 123.
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McPherson,'?> showing that it did not seek to overturn over 100 years of
precedent regarding the Electoral College.!?¢ When evaluating Florida’s
manner of appointing electors, Chief Justice Rehnquist said in his
concurring opinion, “[ W]ith respect to a Presidential election, the court
must be . . . mindful of the legislature’s role under Article II in choosing
the manner of appointing electors . . ..”"27 This shows that it is likely
that the Court will give deference to a state’s method of appointing
electors; thus, as long as a state is following the Electoral College
system but appointing the electors in a different way, the Court will give
deference to a state’s plenary power.!28 The NPVIC does exactly this;!2°
it retains the federalist system of the Electoral College laid out in
Article II, Section 1,139 while allowing the states to appoint their
electors in a different manner.

In order for a manner of electoral appointment to be considered
unconstitutional, it must offend the Constitution.!3! This may seem like
a broad standard, but the Eastern District of Virginia, in explaining why
a general ticket system of electoral appointment does not offend the
Constitution in such a way that deems it unconstitutional, stated that the
general ticket system “is but another form of the unit rule”—the unit
rule being Article II Section 1.132 The court explains that the unit rule is
the system already in place—the Electoral College.!33 The NPVIC is
another form of the unit rule as well since it does not seek to abolish the
Electoral College or any other constitutional provision, but rather
changes the manner in which electors are appointed, a right that the
states already possess. 134

B. The Compact Clause: Article I, Section 10

The Compact Clause has British roots; during the colonial era, the
Crown sought to resolve disputes between different colonies from
across the Atlantic Ocean.!35 Once the Revolutionary War was over,

125 See Bush v. Gore, 531 U.S. 98 (2000) (per curiam).

126 See id.

127 Jd. at 114 (Rehnquist, C.J., concurring).

128 1d.

129 See generally NATIONAL POPULAR VOTE, supra note 8.

130 U.S. CONST. art. I, § 1.

131 Williams v. Virginia State Bd. of Elections, 288 F.Supp. 622 (E.D. Va. 1968).

132 1d. at 626-27.

133 14.

134 See KOZA, supra note 59; U.S. CONST. art. II, § 1.

135 Felix Frankfurter & James M. Landis, The Compact Clause of the Constitution—A Study in
Interstate Adjustments, 34 YALE L.J. 685 (1925). Frankfurter and Landis explain that there were
two modes of settling these kinds of disputes. Id. at 692.
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many of these disputes were left unresolved, and the United States was
under the Crown’s reign, and the new United States needed to find a
way to resolve these disputes on its own.!3¢ In the end, the Compact
Clause of the Constitution was born during the Constitutional
Convention.!3” The Framers created the Compact Clause so that the
states could not come together to threaten the Union without
congressional consent.!3® The Framers sought stronger language than
that in the Articles of Confederation in order to ensure that state power
would not endanger the Union.!3?

The Compact Clause in the Constitution states, “No State shall,
without the Consent of Congress...enter into any Agreement or
Compact with another State....”'40 While this language may seem
very restrictive, the Supreme Court has recognized that congressional
consent is not feasible or necessary in every agreement between states,
so it has held that congressional consent is only required when a
compact encroaches on federal supremacy.!4! The Court reached this
conclusion when it was resolving a border dispute between Virginia and
Tennessee, and held that a border dispute between two states does not
concern the federal interest.'4> Since Virginia v. Tennessee was decided,
many courts have followed this proposition that congressional consent
is not required unless the compact encroaches on federal supremacy.!43

If an agreement was reached, not infrequently after years of torturous discussion, the
further approval of the Crown was required. If negotiations failed or in lieu of such

direct settlement, the second mode of procedure....was an appeal to the Crown,
followed normally by a reference of the controversy to a Royal
Commission . . . . [which] bore the characteristics of a litigation.
Id. at 692-93.
136 d. at 693.
137 Id. at 694.

138 Michael S. Greve, The Heritage Guide to the Constitution, The Compact Clause, THE
HERITAGE FOUNDATION, http://www.heritage.org/constitution/#!/articles/1/essays/75/compact-
clause (last visited Apr. 17, 2017).

139 14.

140 U.S. CONST. art. I, § 10, cl. 3.

141 Virginia v. Tennessee, 148 U.S. 503, 519 (1893).

142 “The mere selection of parties to run and designate the boundary line between two states,
or to designate what line should be run, of itself imports no agreement to accept the line run by
them, and such action of itself does not come within the prohibition [of the Compact Clause].” Id.
at 520.

143 See, e.g., U.S. Steel Corp. v. Multistate Tax Comm’n, 434 U.S. 452 (1978) (In U.S. Steel
Corp., the Court held that the Multistate Tax Compact at issue was constitutional, since not all
agreements between states are subject to the Compact Clause. In coming to this determination,
the Court cites Justice Fields in Virginia v. Tennessee: “Looking at the clause in which the terms
‘compact’ or ‘agreement’ appear, it is evident that the prohibition is directed to the formation of
any combination tending to the increase of political power in the states, which may encroach
upon or interfere with the just supremacy of the United States.”) (citing Virginia v. Tennessee,
148 U.S. at 519); see also Star Sci. Inc. v. Beales, 278 F.3d 339 (4th Cir. 2002) (noting that in
U.S. Steel Corp., the Supreme Court upheld a compact resulting in reciprocal State legislation);



20 CARDOZO LAW REVIEW DE*NOVO [2017

This Note argues that the NPVIC is constitutional under the Compact
Clause because it does not encroach on said federal supremacy.

The Supreme Court in later cases followed the propositions set out
in Virginia.'* In U.S. Steel Corp. v. Multistate Tax Commission, '+ the
Court expanded on the Virginia rule, by creating a test for compacts that
are alleged violations of the Compact Clause.!4¢ The Court explained
that the “test is whether the Compact enhances state power quoad'4’ the
National Government.”!*8 The Court ruled that the Multistate Tax
Compact at issue was constitutional since it did not purport to authorize
the member states to exercise any powers they otherwise could not have
if there was no compact.'4® Additionally, the Court noted that many
times in the past it had upheld a variety of interstate agreements that did
not have congressional consent, and even those that resulted in
reciprocal state legislation.’3? This logic applies to the NPVIC since it
would result in reciprocal state legislation in the sense that other,
originally non-compacting, states may choose to enact the NPVIC once
it goes into effect.

Another factor the Court in U.S. Steel Corp. relies on is making
sure that the compact at issue does not have an impact on “federal
structure.”!>! The definition of structure is, “[t]he arrangement of and
relations between the parts or elements of something complex.”!5 The
definition of federal is, “[h]aving or relating to a system of government
in which several states form a unity but remain independent in internal
affairs.”153 Thus, when the two definitions are combined, it follows that
federal structure inherently refers to the relations between the federal
government. The NPVIC would not have an impact on federal structure
since it does not purport to change the Constitution or any aspect of the
federal government, nor does it seek to enhance states’ power at the
expense of the federal government;!>4 it strictly has to do with states’

Ne. Bancorp, Inc. v. Bd. of Governors of Fed. Reserve Sys., 472 U.S. 159, 176 (1985) (holding
that the state bank statute at issue was constitutional, since “[t]o the extent that the state statutes
might conflict in a particular situation with other federal statutes . . . they would be pre-empted by
those statutes, and therefore any Compact Clause argument would be academic[]”).

144 See supra note 143.

145 434 U.S. 452 (1978).

146 .S. Steel Corp., 434 U.S. 452.

147 The definition of quoad is “with respect to” or “regarding.” Quoad, COLLINS ENGLISH
DICTIONARY, https://www.collinsdictionary.com/us/dictionary/english/quoad (last visited Apr.
17,2017).

148 J.S. Steel Corp., 434 U.S. at 473.

149 14.

150 Jd. at 469-70.

151 1d. at 470-71.

152 Structure, OXFORD DICTIONARY OF ENGLISH (3d ed. 2016).

153 Federal, OXFORD DICTIONARY OF ENGLISH (3d ed. 2016).

154 See infra note 206.
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rights.!35 The Court in multiple instances has deemed certain compacts,
even those that result in reciprocal state legislation—a political effect—
not to have an impact on the federal structure.!3¢

C. The NPVIC Does Not Encroach on Federal Supremacy, or on the
Rights of Non-Compacting Sister States

This section of the Note will directly respond to arguments against
the NPVIC,!57 in which opponents primarily argue that the NPVIC is
unconstitutional because it encroaches on federal supremacy and on the
rights of non-compacting sister states.!’® This Note argues that these
arguments are flawed and outdated, and that the NPVIC does not
encroach on federal supremacy or on the rights of non-compacting sister
states. The NPVIC does not concern federal supremacy or a federal
interest because it would not change the system at all, and the NPVIC is
not radical enough of a compact to overturn hundreds of years of
Supreme Court precedent, since the Supreme Court has never
invalidated a compact based upon the effect on non-compacting sister
states.!>?

1. Federal Supremacy? No Encroachment.

In analyzing whether or not the NPVIC encroaches on federal
supremacy, it is important to define what exactly federal supremacy
means. This definition can be found in the Supremacy Clause of the
Constitution.'®® The Supreme Court has interpreted this provision in
many ways; one of the landmark cases is M 'Culloch v. Maryland.'®!
The Court held that the state of Maryland could not tax a federal bank
because if it had the power to do so, it would have the power to destroy
the federal institution, and that states would effectively become more
powerful than the federal government.'? This logic regarding the

155 U.S. CONST. art. II, § 1, cl. 2.

156 U.S. Steel Corp. v. Multistate Tax Comm’n, 434 U.S. 452, 478 (1978).

157 See Muller, supra note 112; Williams, supra note 39; Bradley A. Smith, Vanity of Vanities:
National Popular Vote and the Electoral College, 7 ELECTION L.J. 196, 197 (2008); Tara Ross,
Legal and Logistical Ramifications of the National Popular Vote Plan, 11 ENGAGE: J.
FEDERALIST SOC’Y PRAC. GROUPS 37 (2010).

158 See Muller, supra note 112, at 372.

159 See infra note 188 and accompanying text.

160 “This Constitution, and the Laws of the United States . . . shall be the supreme Law of the
Land.” U.S. CONST. art. VI, cl. 2.

161 17 U.S. 316 (1819).

162 See id.
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Supremacy Clause does not follow to the NPVIC—the NPVIC has no
threat on the federal government, and it certainly does not make the
states more powerful than the federal government.!¢3> The federal
government has no control when it comes to presidential elections.!¢4
Thus, if the NPVIC were to be put into effect, there would be no
disturbance in the balance of power—the states are simply exercising a
right they already have under the Constitution, and that has no effect on
federal authority.!%> There is no relationship between the states and the
federal government here as there was in M ’Culloch, when a state
directly tried to lessen the power of the national federal government.!66
Additionally, if the Constitution is the supreme law of the land,!'®’ then
the states’ plenary power under Article II is included in the Supremacy
Clause.!%8 The states that have enacted the NPVIC do not seek to
impose anything on the federal government; rather, they seek to
exercise the power they already have under the Constitution.!6°

One opponent to the NPVIC claims that all political compacts need
congressional consent, and that the Court in Virginia laid out all
possible types of non-political compacts:!7? land purchases, contracting
to use a canal, draining a disease-causing swamp, and uniting to resist
pestilence.!”! However, this argument fails to take into account the time
period in which Virginia was decided. This case was decided in 1893,!72
at which point there was no way for the Court to know the effect the
Electoral College would have on American government, or that states
would eventually want to compact to allocate their electoral votes
differently.!” There was no way for the Court in 1893 to be able to

163 The states would not have more power than the federal government if the NPVIC were to
be enacted. It merely gives states a mechanism to enact electors in the manner they see fit, a right
explicitly granted in the Constitution. U.S. CONST. art. I, § 1, cl. 2.

164 Except in the event of a tie, at which point the House of Representatives has the deciding
vote. U.S. CONST. amend. XII.

165 See supra note 163.

166 See M’Culloch, 17 U.S. 316.

167 U.S. CONST. art. VI, cl. 2.

168 U.S. CONST. art. 11, § 1, cl. 2.

169 14.

170 “Non-political—meaning that the compact at issue does not affect national sovereignty.
Muller, supra note 112, at 382.

171 Id. at 383 (citing Virginia v. Tennessee, 148 U.S. 503, 518 (1893)).

172 Virginia, 148 U.S. 503.

173 1893 was over 100 years ago; needless to say the state of the country looked very different
than it does today. This was right at the beginning of the Industrial Revolution. See EDWARD C.
KIRKLAND, INDUSTRY COMES OF AGE, BUSINESS, LABOR, AND PUBLIC POLICY, 18601897
(1961). It was additionally during the woman’s suffrage movement. See REBECCA J. MEAD, HOW
THE VOTE WAS WON: WOMAN SUFFRAGE IN THE WESTERN UNITED STATES, 1868—1914 (2006).
Because of these historical differences, hindsight is not 20/20. For the Supreme Court in 1893 to
imagine what the state of the country would be like today would be comparable to the Supreme
Court now trying to imagine what the state of the country will be like in the year 2130.
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create an exhaustive list of all non-political compacts.!’* The NPVIC is
not a political compact, despite the fact that it may seem like one on its
face. A political compact is not one that has to do with politics, but
rather one that affects national sovereignty.!7

Some argue that Article II of the Constitution does not give the
states the plenary power suggested to appoint their electors in the
manner they see fit—rather, although they have this power, it cannot be
used in ways that change the structure of the federal government.!17¢
There have been attempts to compare the NPVIC to the congressional
term limits at issue in U.S. Term Limits, Inc. v. Thornton,!”” but these
are of no avail. First, a congressional term limit is incomparable to the
Electoral College, since they are two completely different constitutional
provisions.!”® Additionally, the states’ power to impose congressional
limits on Congress has nothing to do with the states’ power to appoint
electors in a presidential election—we are dealing with two completely
different branches of government.!” Opponents have attempted to argue
that analogizing these two provisions is possible because the wording of
the constitutional provisions can be compared. Thus, the Framers would
believe that the NPVIC would irrevocably change the face of federal
government, which is not what was intended.!80 However, this argument
is flawed. The Constitution is structured to guarantee a separation of
powers so there is no threat of tyranny to the federal government.!8!
Nothing relating to the NPVIC suggests that there is a threat of
tyranny!82—if the Framers truly intended for these two provisions to be
so similarly worded that they can be compared, it seems as though that
these two provisions would at least be in the same section of the
Constitution—or at least, relating to the same branch of government.!83

174 1893 was right before the start of the Progressive Era—which lasted roughly from 1903—
1917—a period of time in which the United States saw new forms of government regulation,
bipartisanship, socialism, and collective action. See Elizabeth Sanders, Symposium,
Rediscovering the Progressive Era, 72 OHIO ST. L.J. 1281 (2011). With a time period like the
Progressive Era on the Court’s heels, it’s difficult to imagine that the Court could find a way to
create a list of all non-political compacts.

175 Muller, supra note 112.

176 ‘Williams, supra note 39.

177 514 U.S. 779 (1995).

178 The two provisions are not even in the same Article of the Constitution. U.S. CONST. art.
II, § 1, cl. 2; U.S. CONST. art. I, § 4.

179 Article 1 of the Constitution deals with legislative powers, whereas Article II of the
Constitution deals with executive powers. U.S. CONST. art. II, § 1, cl. 2; U.S. CONST. art. I, § 4.

180 See Williams, supra note 39; Ross, supra note 157.

181 See United States v. Nichols, 784 F.3d 666 (10th Cir. 2015).

182 See generally NATIONAL POPULAR VOTE, supra note 8.

183 This is especially true since, as analyzed above, the Electoral College was one of the most
hotly debated topics during the Constitutional Convention. See Heather Green, Comment, The
National Popular Vote Compact: Horizontal Federalism and the Proper Role of Congress Under
the Compact Clause, 16 CHAP. L. REV. 211, 232-33 (2012); supra Part 1.
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Another argument is that even if the states do have the ability to
exercise the rights laid out in Article II, the Guarantee Clause!®* would
prevent the NPVIC’s enactment, since the NPVIC does not guarantee a
federal republic government.!85 Specifically, allowing a national
popular vote without a constitutional amendment does not guarantee a
republican form of government.!8¢ However, this is a flawed argument,
because the Guarantee Clause protects a representative democracy, and
a national popular vote election of the president is perhaps the most
direct form of a representative democracy this nation has seen—each
person being represented equally, more so than in the Electoral
College.!37

2. Non-Compacting Sister States’ Rights? No Encroachment.

It is important to note that the Supreme Court has never invalidated
a compact based on the effect on non-compacting sister states.!8® Thus,
for the Court to do so, it would take an extremely invasive and radical
compact for the Court to depart from hundreds of years of precedent.

Some opponents argue that the NPVIC seeks to make larger
compacting states more powerful at the expense of smaller, non-
compacting states.!89 They mistakenly attempt to compare a compact
involving a border dispute to the NPVIC, and in the wake of Virginia,
make a sweeping generalization that the Court “would” ultimately
define a political compact as one that “aggrandiz[es] the political power
of the compacting states[,]”'?° and conclude that if the Court were
deciding on the NPVIC, it would deem it unconstitutional on these
grounds.!®! This claim is a big jump from discussing compacts that deal
with border disputes.!®2 Additionally, this argument fails to take into
consideration the fact that the NPVIC would not increase the political

184 U.S. CONST. art. IV, § 4.

185 See Kristin Feeley, Comment, Guaranteeing a Federally Elected President, 103 Nw. U. L.
REV. 1427 (2009).

186 Jd. at 1444.

187 See, e.g., Fred O. Smith, Jr., Awakening the People’s Giant: Sovereign Immunity and the
Constitution’s Republican Commitment, 80 FORDHAM L. REV. 1941 (2012).

188 See U.S. Steel Corp. v. Multistate Tax Comm’n, 434 U.S. 452 (1978); Ne. Bancorp, Inc. v.
Bd. of Governors of Fed. Reserve Sys., 472 U.S. 159 (1985) (determining that while non-
compacting sister state interests are an important inquiry in evaluating whether or not a compact
violates the Compact Clause, it is not dispositive).

189 Muller, supra note 112, at 385.

190 4. at 384.

191 14.

192" A compact dealing with border disputes has virtually nothing to do with a compact like the
NPVIC—they are from two different realms.
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power of compacting states.!”> While it is true that presidential
candidates may visit these states more often if the NPVIC were to go
into effect, this does not mean that their political power will be
“aggrandized.” More presidential candidate visits do not mean that a
state’s political power is increased.!”* The states are not seeking to
increase the number of electoral votes they allocate; in fact, these states’
political influence would arguably remain the same.!%>

Another argument opponents make is that since the NPVIC goes
into effect when it has the majority number of electoral votes, if it were
to go into effect, it would ‘“guarantee” the winner of the presidential
election by the national popular vote—thus, non-compacting minority
states could lose their appointment of electors.!?¢ This is simply not the
case. The NPVIC does not take away the constitutional rights of other
non-compacting states to appoint their electors in the manner they see
fit.17 Nor does the NPVIC guarantee the winner of the presidential
election by national popular vote—there have been times in the nation’s
history where the president won the election by only a narrow margin of
national popular vote votes.!”8 Thus, this argument does not show that
non-compacting sister states would become irrelevant, unless opponents
want to claim that fewer presidential visits to states makes states
completely irrelevant, which has no factual basis.!* If this logic were to

193 Koz, supra note 59, at 457 (explaining that smaller states are currently disadvantaged by
the winner-take-all system and if smaller states were to compact, they would arguably have more
political influence than they do now).

194 14,

195 Id. at 473-74 (explaining that the equal representation of the states in the Senate is
protected by the Constitution and cannot be changed by any kind of compact, and that the NPVIC
does not affect this equal representation laid out in the Constitution—the mechanism that creates
the Electoral College).

196 Muller, supra note 112, at 391.

197 U.S. CONST. art. II, § 1, cl. 2. Other scholars have also taken this approach. In an Article
that was written in 2002 (before the NPVIC was formulated), Robert Bennett saw something like
the NPVIC coming, and he determined that:

[1]t is far from clear that ‘compacting’ states could be seen as ‘enhancing’ their
political power. ... A state’s influence after the suggested change...is highly
contingent and unpredictable, providing only the most fragile basis for making any
‘enhancement’ judgment. . ..[A] degree of state coordination in the move to a
nationwide popular vote would likely survive a Compact Clause challenge.

Robert W. Bennett, State Coordination in Popular Election of the President Without a
Constitutional Amendment, 5 GREEN BAG 2d 141, 145-46 (2002).

198 See supra Section LA.

199 Presidential campaign visits do not equal political influence. The political influence a state
has resides in the amount of electoral votes it has—for this is what ultimately decides the
outcome of an election. U.S. CONST. art. II, § 1, cl. 2. Additionally, studies conducted have
concluded that political campaigns generally have little influence on the outcome of the election.
See Henry E. Brady, Richard Johnston & John Sides, The Study of Political Campaigns,
http://home.gwu.edu/~jsides/study.pdf (last visited Nov. 20, 2015). It is generally very difficult to
change a voter’s mind once he has decided which candidate he is voting for, and campaigns won’t
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be applied to the Electoral College today, it can be said that large or
battleground states take away the constitutional rights of small non-
swing states, since the latter are disadvantaged by the actions of the
former; if this logic were applied, there would be no solution to the
problem of how to elect the president.

Justice White’s dissent in U.S. Steel Corp—regarding the
expansion of the Virginia rule—says that groups of states cannot take
action collectively even if they are permitted to do so individually.200
However, proponents who use this argument fail to take into account
that this is a dissenting opinion—thus, it is by no means law—and there
is no other evidence to support this argument. In fact, state collective
action can arguably be beneficial for both the federal government and
its individuals.2%! They argue that the Compact Clause concerns the
relationship of non-compacting sister states in addition to the general
federal interest.202 While the NPVIC may “concern” the relationship of
non-compacting sister states, this concern alone is not sufficient to deem
it an unconstitutional compact.2%® In addition, the NPVIC does not
concern the federal interest—there would be absolutely no change in the
federal system at all.204

In U.S. Steel Corp., the Court held that the compact at issue (a tax
compact) did not affect non-compacting sister states especially with
regards to the Privileges and Immunities Clause,2%5 since the pressure of
the Multistate Tax Compact was not great enough to deem the rights of
these states so affected.2% In interpreting this section, scholars have
noted that a secondary effect is not enough for a non-compacting sister

change that bias. See id. This shows that just because a presidential candidate makes a certain
number of visits to certain states does not mean that particular states have greater political
influence.

200 U.S. Steel Corp. v. Multistate Tax Comm’n, 434 U.S. 452, 482 (1978) (White, J.,
dissenting).

201 See Note, State Collective Action, 119 HARV. L. REV. 1855 (2006). Additionally, it can
maximize social welfare by creating benefits and without imposing costs on others. See id.

202 Muller, supra note 112, at 385 (citing the opinion set out in Rhode Island v. Massachusetts,
which said that the Compact Clause intended to “guard against the derangement of [the states’]
federal relations with the other states of the Union, and the federal government . ...” (Rhode
Island v. Massachusetts, 37 U.S. 657, 726 (1838))).

203 Since the NPVIC has not gone into effect yet, it is impossible to say what the effect on
non-compacting sister states will be. See generally NATIONAL POPULAR VOTE, supra note 8.

204 See KOZA, supra note 59; see generally NATIONAL POPULAR VOTE, supra note 8.

205 “The Citizens of each State shall be entitled to all Privileges and Immunities of Citizens in
the several States.” U.S. CONST. art. IV, § 2, cl. 1.

206 The Court stated, “Any time a State adopts a fiscal or administrative policy that affects the
programs of a sister State, pressure to modify those programs may result. Unless that pressure
transgresses the bounds of the Commerce Clause or the Privileges and Immunities Clause . . . it is
not clear how [the] federal structure is implicated.” U.S. Steel Corp. v. Multistate Tax Comm’n,
434 U.S. 452, 478 (1978); see Bradley T. Turflinger, Note, Fifty Republics and the National
Popular Vote: How the Guarantee Clause Should Protect States Striving for Equal Protection in
Presidential Elections, 45 VAL. U. L. REV. 793, 812—13 (2011).
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state to claim that its rights have been infringed upon due to the effect
of a compact.27 In the case of the NPVIC, non-compacting states would
not suffer a secondary effect because the NPVIC does not take away
any of their rights or attempt to diminish them in any way.2%® Just
because an effect of the NPVIC may be that smaller states get less
presidential candidate attention, this is not a primary, or even a
secondary, effect.

In light of the relevant case law, constitutional provisions, and
scholarly commentary, it is clear that the National Popular Vote
Interstate Compact passes the Compact Clause tests set out by the Court
since it does not encroach on federal supremacy and it does not so
gravely encroach on the rights of non-compacting sister states.2? The
NPVIC passes both the Virginia and the U.S. Steel Corp. tests,?!? and
the states are not exercising any constitutional right they would not have
had.2!! It does not matter if the NPVIC is in place or not; states
choosing to allocate their electoral votes in a different way is a power
they have under Article II Section 1.212

III. IN THE CASE OF CITIZENS OF A NON-COMPACTING SISTER STATE
VERSUS CITIZENS OF A COMPACTING STATE: THE FORMER IS LEFT
WITHOUT A LEG TO STAND ON

This Part will provide an important solution to the problem set out
in the preceding sections: since the NPVIC passes all Compact Clause
tests—thus, it does not need congressional consent for its enactment—
and the states have plenary power under Article II to appoint their
electors in the manner they see fit, one of the only ways for the NPVIC
to be challenged and/or abolished is if a non-compacting sister state
chose to bring suit against a compacting state in order to get rid of the
law. However, this Note argues that even if the merits of the claim are
constitutional, courts should dismiss these cases because the non-
compacting sister state would not have standing to bring such a suit.?!3
Since the NPVIC does not require congressional consent and a lawsuit
of this type would not survive, there is virtually nothing stopping the

207 Turflinger, supra note 206, at 833-34.

208 See generally NATIONAL POPULAR VOTE, supra note 8.

209 See infra Part III.

210 See U.S. Steel Corp., 434 U.S. 452.

211 See generally U.S. CONST. art. 11, § 1, cl. 2.

212 4.

213 Standing is required for any litigant to bring a suit—this means that a party must have
injury, causation, and redressability in order for the case to be heard. See infra notes 215-217 and
accompanying text. This Note will further analyze these doctrines and conclude that a non-
compacting sister state attempting to bring suit would have no standing in such a case.
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NPVICs enactment if it were to acquire the necessary 270 electoral
votes needed for it to pass.?2!4 Because the NPVIC passes all
constitutional tests, a state could not go before a court and assert that the
statute is unconstitutional—it would have to attempt to assert a different
argument.

In order for a plaintiff to have Article III standing, it must show
three elements: injury-in-fact (a specific injury—meaning that a
plaintiff cannot simply go to court wanting to change the law),
causation?!’ (the law that is being challenged must have caused the
injury and/or the defendant must have caused the injury), and
redressability (the issue must be capable of being redressed by the
court).2'® One of the most frequently litigated prongs that arise in cases
is the injury-in-fact prong.2!” The United States Supreme Court has
stated that in order to meet the standing requirements outlined in Article
111,218 a plaintiff must prove that he has a “personal stake” in the dispute
and the alleged injury is particularized to him.2!°

Prudential standing issues arise when the plaintiff may have Article
IIT standing, but a court still should not take the case whether it is for
policy reasons, or that the dispute would be more effectively resolved
with another branch of government.2?? One instance of when this

214 See generally NATIONAL POPULAR VOTE, supra note 8.

215 This Note will not evaluate the causation prong of constitutionally-required standing.

216 For example, when an issue is better suited with the legislature rather than with the court.
See Allen v. Wright, 468 U.S. 737 (1984); Lujan v. Defs. of Wildlife, 504 U.S. 555, 573-74
(1992) (holding that although the plaintiffs had constitutionally-required standing in challenging
the actions of the Endangered Species Act of 1973, they did not have prudential standing because
they were asserting a “generalized grievance” since they could not prove that they were directly
affected by the statute at issue).

217 See, e.g., Conservation Law Found. v. EPA, 964 F.Supp.2d 175, 186, 188 (D. Mass. 2013)
(holding that citizens that petitioned the Environmental Protection Agency in order to change
their policies on certain climate change issues did not have constitutionally-required standing
because they did not allege a specific injury in fact that directly affected them); Simon v. E.
Kentucky Welfare Rights Org., 426 U.S. 26, 39-40 (1976) (holding that organizations that sought
to promote health service access to the poor could not establish constitutionally-required standing
simply by this goal alone). Courts have even determined that there are instances where State
Senates do not have constitutionally-required standing. See Favors v. Cuomo, No. 11-cv-5632,
2013 WL 5818773 (E.D.N.Y. Oct. 29, 2013) (holding that the Senate Minority did not have a
personal interest in alleging that a certain Senate plan violated the equal population requirement
of the Fourteenth Amendment).

218 U.S. CONST. art. 111, § 2.

219 See Raines v. Byrd, 521 U.S. 811, 818-19 (1997) (citing Allen, 468 U.S. 737); see also
Coastal Outdoor Advert. Grp. v. Township of E. Hanover, 630 F.Supp.2d 446, 450 (D.N.J. 2009)
(quoting Elk Grove Unified Sch. Dist. v. Newdow, 542 U.S. 1, 11-12 (2004)) (“In addition to the
constitutionally-required standing factors, prudential factors also apply, which constitute
‘judicially self-imposed limits on the exercise of federal jurisdiction.””).

220 “[A] plaintiff raising only a generally available grievance about government—claiming
only harm to his and every citizen’s interest in proper application of the Constitution and laws,
and seeking relief that no more directly and tangibly benefits him than it does the public at
large—does not state an Article III case or controversy.” Lujan, 504 U.S. at 573-74.
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happens is when the plaintiff is asserting a “generalized grievance,”
rather than a specific injury.?2! In the case of the NPVIC, the plaintiffs
in such a case would be asserting a generalized grievance, and would
simply be going to the court to complain about how the political arena
has arrayed itself, rather than alleging a specific, direct injury.?22
Additionally, the citizens of a non-compacting sister state would not be
able to claim that they have standing because they are taxpayers of a
state, since the Court has struck down this idea.223 The rest of this Part
will focus on how a hypothetical plaintiff in the case of the NPVIC
would have neither constitutionally-required nor prudential standing to
succeed in a case.

A.  Article 11l Standing Fails

First, a non-compacting state seeking to bring suit would not have
Article III standing because it would not have an injury-in-fact. As the
Court in Raines said, the state would not be able to allege a specific,
personal injury that is directly particularized.??* For example, a state
would go before a court asserting that the NPVIC has adversely affected
them because they now do not have as much political influence,
presidential candidates are not visiting their state as much, etc.
However, as this Note previously explored, there is nothing to support
these arguments and there is no evidence to suggest that presidential
candidate visits are directly correlated with political influence.?? In
addition to not having an injury-in-fact, the plaintiffs would also not
satisfy the redressability requirement of constitutionally-required
standing.??¢ If a suit such as this were to arise, the court would
determine that it could not redress the injury that the plaintiff is

221 d ; see also Allen, 468 U.S. 737 (explaining that parents of children in private segregated
schools do not have standing because they are simply coming to the Court with a problem that the
political area has arrayed itself). The Court explains that in order to solve this problem, the
plaintiffs should have gone to the legislature. Lujan, 504 U.S. at 606. But see Flast v. Cohen, 392
U.S. 83 (1968) (explaining that the only exception in the generalized standing principle is when
government expenditures are being challenged under the Establishment Clause of the
Constitution). This is the only exception to standing that’s been addressed by the Supreme Court,
and the NPVIC does not fall within this exception. /d. at 105.

222 Since the party would not go to the Court asking for a change in the laws, that is not a
specific injury; that is a proper question for the legislature, not the Court. Allen, 468 U.S. at 761.

223 United States v. Richardson, 418 U.S. 166 (1974) (holding that a taxpayer cannot go to the
Court asking how the CIA spends tax dollars, since that is not a direct injury since all members of
the public share the injury and the judiciary can’t act as a “second guessing mechanism”).

224 Raines, 521 U.S. at 829-30.

225 See supra note 199.

226 Additionally, the Ninth Circuit has defined redressability as requiring “an analysis of
whether the court has the power to right or to prevent the claimed injury.” Gonzales v. Gorsuch,
688 F.2d 1263, 1267 (9th Cir. 1982).
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claiming it has, since it is not certain whether or not the court’s remedy
would fix the plaintiff’s injury.22’

B.  Prudential Standing Fails

Even in the rare occurrence that a court does determine that the
plaintiff has constitutionally-required standing, it would still dismiss the
case on the grounds that the plaintiff does not have prudential standing,
meaning that the alleged injury is a generalized grievance that is more
capable of being remedied by another branch of government—here, the
legislature.228 The plaintiff would have to allege something more than
the “generalized interest of all citizens in constitutional governance.”22?
There could not be a more perfect generalized grievance than the fact
that the citizens of the non-compacting sister state do not like the law.
Hypothetically, their argument would go something along the lines of
the following: “The National Popular Vote Interstate Compact
adversely impacts us as citizens because if it were to go into effect we
would have less political influence in presidential elections than we do
today under the Electoral College.” The plaintiff would effectively be
alleging that they did not like the law because of the effect it has on all
citizens, which is prohibited under traditional prudential standing
principles.?30

Thus, the entire argument of citizens attempting to oppose the
National Popular Vote Interstate Compact in court would first try to rely
on Article III standing. This would fail since they would not be able to
allege a specific injury-in-fact that directly affects the plaintiff alone,
since they would not be able to successfully argue that their political
influence would be diminished if the NPVIC were to go into effect. The
plaintiffs would additionally not satisfy the redressability prong of
constitutionally-required standing, since the issue is not capable of
being redressed by the court and would be more appropriately by the
legislature.?3! Next, even if a court were to find that the plaintiff did
have Article III standing, the plaintiff would not have prudential

227 See, e.g., Hein v. Freedom From Religion Found., Inc., 551 U.S. 587 (2007) (holding that
the “mental displeasure” injury alleged by the plaintiff is not capable of being redressed by the
Court).

228 See, e.g., Allen v. Wright, 468 U.S. 737, 761 (1984); Lexmark Int’l, Inc. v. Static Control
Components, Inc., 134 S.Ct. 1377, 1387-89 (2014).

229 Schlesinger v. Reservists Comm. to Stop the War, 418 U.S. 208, 217 (1974); see, e.g.,
Warth v. Seldin, 422 U.S. 490 (1975); United States v. Richardson, 418 U.S. 166 (1974). “[A]
‘generalized grievance,” no matter how sincere, is insufficient to confer standing.” Hollingsworth
v. Perry, 133 S.Ct. 2652, 2662 (2013).

230 Hollingsworth, 133 S.Ct. at 2662.

231 See supra note 220.
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standing since it would be asserting a generalized grievance that affects
“all citizens in constitutional governance.”?2 A court would have no
choice but to hold that, although the generalized grievance is sincere,
the alleged injuries and the generalized grievances the plaintiffs allege
do not amount to satisfy any prong of standing?3>—and the case would
be dismissed.

C. What About the Candidates?

Another standing argument briefly worth addressing is, after the
NPVIC gets enacted, what if a presidential candidate wins in a state
using the Electoral College, but does not win the national popular vote?
That is, the flip side of what happened in the infamous 2000 presidential
election. This would mean that they would effectively have to give up
their electoral votes. If that candidate were to bring a suit, would that
candidate have standing, and would it be a successful suit? It is likely
that a candidate would have a better argument for standing than a state
would, considering they effectively lost the presidency because of the
NPVIC—thus, a direct injury.23* However, it would have to depend on
the results of the election: if losing those electoral votes cost the
candidate the election, there is a better argument for standing.

However, even if standing could be established, there will likely be
no remedies available for such a candidate, and they would likely lose
the suit, just as in 2000.23> While the Court in 2000 did not specifically
address the Electoral College issue, the result was the same in that the
Electoral College system remained unchanged, and Gore did not assume
the presidency as a result of this case.?3¢

CONCLUSION

It is no secret that the Electoral College is one of the most
controversial and one of the most challenged constitutional provisions
in the Constitution.?37 After the infamous 2000 election, this became
even more so—people were appalled that a presidential election could
turn out this way, voters felt as if their votes did not count, and people

232 See supra Section I11.B.

233 See supra Sections IILA. & B.

234 See supra note 217.

235 See Bush v. Gore, 531 U.S. 98 (2000) (per curiam).
236 See id.

237 See supra Part I1.
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sought reform.23®¥ There have been many attempts to abolish the
amendment?3°—all unsuccessful—and there have been many proposed
solutions to the problem—all unavailing or impossible to enact.24? The
National Popular Vote Interstate Compact is leading the way—a
compact that would change the system, without changing the system.24!

The most common criticism of the NPVIC is that it is an
unconstitutional compact since it does not have congressional
consent.2*2 However, as this Note shows, congressional consent is not
needed in the case of the NPVIC because it does not encroach on
federal supremacy?#3 or on the rights of non-compacting sister states.24
As it passes both the Virginia and U.S. Steel Corp. compact tests,
congressional consent is not necessary.24

With all of this in mind, the next avenue opponents of the NPVIC
could attempt to travel down is seeking a remedy from a court.
However, it would quickly be determined that citizens of non-
compacting sister states do not have a leg to stand on—they have
neither constitutionally-required nor prudential standing to bring such a
suit.24¢ They would not be able to allege a specific injury in fact capable
of redressability by a court (since lesser political influence should not be
considered an injury), and their assertion of a generalized grievance
would further reinforce the fact that the courts are not the place for these
citizens to be challenging the NPVIC.247

Since the National Popular Vote Interstate Compact is not an
unconstitutional compact because it does not require congressional
consent and it does not encroach on federal supremacy or the rights of
non-compacting sister states, and since citizens of non-compacting
sister states would not have standing to bring suit, there is virtually
nothing stopping the NPVICs enactment. This is not harmful or
threatening to democracy since the NPVIC would be wholly more
democratic than the Electoral College system today. Once the number
of states that enact the compact electoral votes reaches 270, the National
Popular Vote Interstate Compact will largely determine the outcome of
the election of the president of the United States.

238 See supra Section 11.C.

239 See supra Section 1L.A.

240 See supra Section 11.C.

241 See KOZA, supra note 59; see generally NATIONAL POPULAR VOTE, supra note 8.

242 See supra Part I1.

243 See supra Section 11.C.1.

244 See supra Section I1.C.2.

245 See Virginia v. Tennessee, 148 U.S. 503 (1893); U.S. Steel Corp. v. Multistate Tax
Comm’n, 434 U.S. 452 (1978); supra Section II.C.

246 See supra Part 111

247 See Lujan v. Defs. of Wildlife, 504 U.S. 555 (1992); supra Section IIL.B.
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INTRODUCTION

It is our duty and our privilege as American citizens to cast our
vote for the next president of the United States.? But voters who live in
populous but solid blue and red states feel as if their votes do not count;
voters who live in less populated swing states get all of the attention
from presidential candidates.> Every four years, with every presidential
election, we are familiarized with this system the Founding Fathers put
in place in 1787: the Electoral College.* A presidential candidate has
won the national popular vote but not the Electoral College five times
before.> It is one of the most criticized provisions of the Constitution,
yet, even though there have been many challenges to it, there has been

2 See U.S. CONST. amend. XV; U.S. CONST. amend. XIX; U.S. CONST. amend. XXIV; U.S.
CONST. amend. XXVI.

3 See infra Section 1.B.

4 See generally William C. Kimberling, The Electoral College, DAVE LEIP’S ATLAS OF U.S.
PRESIDENTIAL ELECTIONS, http://uselectionatlas.org/INFORMATION/INFORMATION/
electcollege history.php (last visited Sept. 8, 2015).

5 Craig J. Herbst, Note, Redrawing the Electoral Map: Reforming the Electoral College with
the District-Popular Plan, 41 HOFSTRA L. REV. 217, 218 (2012); see D’ Angelo Gore, Presidents
Winning Without Popular Vote, FACTCHECK.ORG, http://www.factcheck.org/2008/03/presidents-
winning-without-popular-vote (last updated Dec. 23, 2016); infra Section L.A.
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no success in abolishing it.° The last time Congress came close to
abolishing the Electoral College was in the late 1960s, following the
1968 Presidential Election between Richard Nixon and Hubert
Humphrey.” But what if there was a way to change the system, without
exactly changing the system?

The most recent attempt to change the Electoral College system is
through the National Popular Vote Interstate Compact (NPVIC).?
Eleven jurisdictions® have passed the NPVIC, and as a result, have
agreed to appoint their electors to the presidential candidate that wins
the national popular vote.!? Proponents of the NPVIC believe the states
are exercising their constitutional rights under the Electoral College
provision,!! but opponents of the NPVIC claim that it is unconstitutional
under the Compact Clause, since there is no congressional approval.!2

This Note will discuss the constitutional and legal implications of
the NPVIC, and will explore the strengths and weaknesses of the
arguments both for and against its implementation. It will argue that the
NPVIC is constitutional, despite many opponents’ views that it is not,
because it does not encroach on federal supremacy or threaten the
political relevance or rights of non-compacting states.!> This Note

6 Norman R. Williams, Reforming the Electoral College: Federalism, Majoritarianism, and
the Perils of Subconstitutional Change, 100 GEO. L.J. 173 (2011).

7 Paul Boudreaux, The Electoral College and Its Meager Federalism, 88 MARQ. L. REV.
195, 217 (2004).

8 See generally NATIONAL POPULAR VOTE, http://www.nationalpopularvote.com (last
visited Sept. 7, 2015).

9 The eleven jurisdictions that have passed the NPVIC are: California, District of Columbia,
Hawaii, Illinois, Massachusetts, Maryland, New Jersey, New York, Rhode Island, Vermont, and
Washington. Status of National Popular Vote Bill in Each State, NATIONAL POPULAR VOTE,
http://www.nationalpopularvote.com/state-status (last visited Apr. 5, 2017). Together, these states
have 165 electoral votes—61% of the 270 electoral votes needed to win the presidency, and the
270 votes needed to enact the NPVIC. See id.

10 See Agreement Among the States to Elect the President by National Popular Vote,
NATIONAL POPULAR VOTE, http://www.nationalpopularvote.com/written-explanation (last visited
Apr. 5,2017).

11 “Each State shall appoint, in such Manner as the Legislature thereof may direct, a Number
of Electors, equal to the whole Number of Senators and Representatives to which the State may

be entitled in the Congress . . ..” U.S. CONST. artII, § 1, cl. 2.
12 “No State shall, without the Consent of Congress . . . enter into any Agreement or Compact
with another State . . ..” U.S. CONST. art. I, § 10, cl. 3.

13 There are many political implications of the NPVIC, but this Note will not address those.
Additionally, this Note will not argue that the Electoral College is unconstitutional under the
Equal Protection Clause, as this principle was shot down by the Supreme Court in the wake of
various actions following the infamous 2000 presidential election. The Court has stated that the
“one person, one vote” doctrine is embodied in the Equal Protection Clause. See Rice v.
Cayetano, 528 U.S. 495 (2000); Gray v. Sanders, 372 U.S. 368 (1963). However, the Eastern
District of New York declined to extend this ruling to the Electoral College when a New Yorker
claimed his vote was diluted because of the Electoral College system. See New v. Ashcroft, 293
F.Supp.2d 256 (E.D.N.Y. 2003). The Court explained that “‘[n]either the Constitution nor the
‘one person, one vote’ doctrine vests a right in the citizens of this country to vote for Presidential



4 CARDOZO LAW REVIEW DE*NOVO [2017

proposes that if a lawsuit between the states resulted from the enactment
of the NPVIC, even if the merits of the claim are constitutional, the
United States Supreme Court should dismiss these cases because the
states bringing the suit would not have standing.'# Finally, this Note
concludes that since congressional approval is not required, and if a
non-compacting state were to bring suit once the NPVIC goes into
effect it would not have Article III or prudential standing, there is
virtually nothing stopping the NPVIC’s enactment in a state.

Part I describes the history of the Electoral College, how it came to
be, and its implications since its enactment—including the times when it
has worked, the times when it has not, and the differences between the
state of the nation then and today.!> It then argues that the Electoral
College is a system no longer suitable for our government today, which
is why the NPVIC is created by a more undivided and cooperative set of
states than the states that created the Electoral College. It then describes
the specific mechanisms of the NPVIC.16

Part II explains the constitutional debate that the NPVIC faces—
that it may be consistent with Article II, Section 1 (the Electoral
College), but may be unconstitutional under Article 1, Section 10 (the
Compact Clause).!” It then concludes that the NPVIC is constitutional
under the Compact Clause and consistent with the Electoral College,
since Article II, Section 1 gives state legislatures plenary power to
appoint their electors in any manner they see fit, and that it does not
require congressional consent under Article 1, Section 10.!% Part II
further analyzes why the NPVIC is constitutional—mainly because it
does not encroach on federal supremacy, nor does it threaten the
political power and rights of non-compacting sister states.!® Part II will
also respond to arguments that the NPVIC is unconstitutional under the
Compact Clause and it will debunk common myths about the NPVIC.20

electors . . . or empowers the courts to overrule constitutionally mandated procedure in the event
that the vote of the electors is contrary to the popular vote.”” Id. at 259 (citing Trinsey v. United
States, No. CIV.A. 00-5700, 2000 WL 1871697, at *2 (E.D. Pa. Dec. 21, 2000)).

14 Courts in the United States are not permitted to issue advisory opinions, meaning there
must be a dispute at issue, with specific parties related to that dispute in front of the court. See
infra notes 220-21 and accompanying text. “The judicial Power shall extend to all
Cases . . . [and] Controversies ....” U.S. CONST. art. III, § 2, cl. 1. There are two types of
standing the plaintiff must have in order to proceed in a case against the defendant: Article III
standing and prudential standing. See infra notes 216, 220. This Note explores both kinds of
standing and concludes that the non-compacting sister state would have neither form of standing,
and thus the case would be dismissed.

15 See infra Part 1.

16 See infra Part 1.

17 See infra Part 11.

18 See infra Sections II.A and 11.B.

19 See infra Section II.C.

20 See infra Section I1.C.
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Part III proposes that if enough states were to pass the NPVIC?!
and a non-compacting sister state and/or its citizens tried to bring suit in
federal court, they would not have standing to do so because they would
be asserting generalized grievances as opposed to a specific, direct,
injury.?? It will explain how courts would address the issues, how they
would analyze and decide the various standing issues, and what the
outcome would be based on a hypothetical case.?

Ultimately, this Note argues that the National Popular Vote
Interstate Compact is constitutional due to the reasons stated above.2* It
will show that the NPVIC does not violate the Compact Clause (thus it
does not need congressional consent), it is consistent with Article II
Section 1 of the Constitution, and a non-compacting sister state would
not have standing to bring suit to challenge it.2> Thus, if enough states
pass the NPVIC to bring it into effect, there would be virtually nothing
stopping its enactment.2°

I. A FRAGMENTED, NEW NATION CREATED THE ELECTORAL COLLEGE:
How THE SYSTEM IS NOT SUITABLE TODAY

When the Constitutional Convention (Convention) met in 1787, the
Founding Fathers had a peculiar situation to grapple with: how to elect a
president of a newly formed, democratic, but not yet unified nation. The
state of the nation those hundreds of years ago was, as one can imagine,
vastly different than the nation we know today. The nation, then fresh
out of the Revolutionary War, only had thirteen states—both large and
small—that were not unified by any common ground?’, and that were
apprehensive about the concept of a federal government.?8 Additionally,
there were four million people spread out with barely any form of
communication or transportation, and thus had no concrete way to keep

21 This is a scenario that is not unrealistic, since the number of states that have passed the
NPVIC have 61% of the total 270 electoral votes needed to elect the president, and the number of
electoral votes needed to enact the NPVIC. See generally NATIONAL POPULAR VOTE, supra note
8. Additionally, while not expressly the National Popular Vote Interstate Compact, national
popular vote legislation has been introduced in forty-seven states, which shows that states are
seriously considering the idea that the Electoral College should be replaced with the national
popular vote. See generally id.; Jennifer S. Hendricks, Popular Election of the President: Using
or Abusing the Electoral College?, 7 ELECTION L.J. 218 (2008).

22 See infra Part 11

23 See infra Part 111

24 See infra Conclusion.

25 See infra Conclusion.

26 See infra Conclusion.

27 See infra notes 35-37 and accompanying text.

28 See Kimberling, supra note 4.
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them connected.?’ The Constitutional Convention had several options in
deciding how to elect the next president;3® however, in the end, the
Framers selected the Electoral College. During this time, political
parties did not nearly have the influence that they have today,! and
there was no way for the Framers to predict just how influential political
parties would become, and the effect they would have on the Electoral
College.??

Much of the debate surrounding the method of electing the
president during this time was between larger free states and smaller
slave states: the former wanted a national popular vote, but the latter
were concerned that their political voice would not be heard and they
would run the risk of having to give up their slaves.’3 Thus, the
Convention’s goal was to appease southerners with slaveholding
interests.3* The South during this time wanted a guarantee that they
would still dominate the nation and could continue to possess slaves;
with a national popular vote, this would not be the case.?3

Another reason the Convention rejected the idea of a national
popular vote was because there would be little to no way for citizens to
gain information about all the candidates and make an educated

29 Id.

30 The Constitutional Convention considered having Congress elect the president. However, it
was rejected for many reasons, mainly because it would disturb the balance of power between the
branches, would lead to too many “hard feelings” on Congress, and could potentially cause
corruption. Id. Additionally, the Convention considered having state legislatures elect the
president, but this was also rejected because a president would be too “beholden” to state
legislatures. Id.; see Matthew J. Festa, Note, The Origins and Constitutionality of State Unit
Voting in the Electoral College, 54 VAND L. REV. 2099 (2001). Electoral College did not result
from an overall vision for the nation by the Framers; it was a product of strenuous debate. /d.

31 See Daryl J. Levinson & Richard H. Pildes, Separation of Parties, Not Powers, 119 HARV.
L.REV. 2311, 2313-15 (2006).

The Framers had not anticipated the nature of the democratic competition that would
emerge in government and in the electorate. . . . Justice Jackson astutely recognized
that the separation of powers no longer works as originally envisioned because
interbranch dynamics have changed with the rise of political parties, which . . . ha[s]
diminished the incentives of Congress to monitor and check the President. . .. [T]he
degree and kind of competition between the legislative and executive branches vary
significantly, and may all but disappear, depending on whether the House, Senate, and
presidency are divided or unified by [a] political party.

Id.

32 Herbst, supra note 5, at 221.

33 Roberta A. Yard, Comment, American Democracy and Minority Rule: How the United
States Can Reform Its Electoral Process to Ensure “One Person, One Vote”, 42 SANTA CLARA
L.REV. 185, 187 (2001).

34 Victor Williams & Alison M. Macdonald, Rethinking Article II, Section 1 and Its Twelfth
Amendment Restatement: Challenging Our Nation’s Malapportioned, Undemocratic Presidential
Election Systems, 77 MARQ. L. REV. 201, 202 (1994).

35 ]d. With the enactment of the 13th Amendment, to think that our current system of electing
the President of our country was a result of appeasing slaveholder interests is something that is
unimaginable, and something that demonstrates just how outdated the system is.
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decision. Thus, they would be inclined to vote for the candidate from
their own state, since that was all they knew, or they would be forced to
make a completely uninformed decision.3¢ James Madison himself said
that the people would never be informed enough to be able to choose
the executive properly.3” All of this evidence shows that the Electoral
College was implemented in a fragmented nation during a tumultuous
time, with little to no communication between voters—all factors that
are not applicable today.38

All of these issues bear the question: how did the original Electoral
College turn into the winner-take-all system we see today? The rising
prominence of political parties in the 19th century pushed the states to
adopt the winner-take-all system; the last time a majority of states used
the district-plan3® instead of the winner-take-all plan was in 1800.40 The
rise of political parties meant that the Democrats and Republicans were
feeling the pressure, both locally and nationally, to ensure that their
party was in control—the winner-take-all system was the way to
achieve this goal.4!

Because the Electoral College’s foundations are extremely
outdated and inapplicable to how society looks today, the United States
needs a new system.*? The next section of this Note will further this
analysis by exploring the instances in which the Electoral College has

36 Connecticut delegate Roger Sherman said at the time that the “sense of the nation would be
better expressed by the legislature, than by the people at large.” Ky Fullerton, Comment, Bush,
Gore, and the 2000 Presidential Election: Time for the Electoral College to Go?, 80 OR. L. REV.
717,719 (2001); see also Herbst, supra note 5, at 221.

37 JAMES MADISON, NOTES OF DEBATES IN THE FEDERAL CONVENTION OF 1787, 306 (1966).

38 As of 2013, a reported 116,291,000 households have Internet access. Thom File & Camille
Ryan, Computer and Internet Use in the United States: 2013, UNITED STATES CENSUS BUREAU
(2014), https://www.census.gov/history/pdf/acs-internet2013.pdf. A reported 69% of Americans
get their news from their laptop or computer. How Americans Get Their News, AM. PRESS INST.,
(2014), http://www.americanpressinstitute.org/publications/reports/survey-research/how-
americans-get-news. This shows how Americans are more connected than ever before and they
are capable of receiving news instantly at any time of day.

39 The district-plan allocated a certain amount of electoral votes to each district within a state,
rather than to each state. This made states more fragmented and thus the allocation of electoral
votes more fragmented as well. Norman R. Williams, Why the National Popular Vote Compact is
Unconstitutional, 2012 BYU L. REV. 1523 (2012), Section III.C.

40 1d.

41 Id. The first president of the United States, George Washington, pleaded against political
parties in general; fearing the effects they would have on the country. He stated in his farewell
address:

However [political parties] may now and then answer popular ends, they are
likely . . . to become potent engines, by which cunning, ambitious, and
unprincipled men will be enabled to subvert the power of the people and to
usurp for themselves the reins of government, destroying afterwards the very
engines which have lifted them to unjust dominion.
George Washington, Former President, Farewell Address (Sept. 17, 1796).
42 See supra Part 1.
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failed us.
A. The Electoral College Has Failed Us: Historical Considerations

A presidential candidate has won the national popular vote but not
the Electoral College, thus losing the presidency, five times in our
nation’s history: 1824, 1876, 1888, 2000, and 2016.43

In 1824, the Electoral College was deadlocked in the presidential
election between Andrew Jackson and John Quincy Adams, so the
House of Representatives acted as the tiebreaker vote to determine who
the next president would be.** Ultimately, Adams prevailed in this
election, but only after allegations of corruption that Adams created a
secret deal with the House of Representatives in order to secure the
presidency, and only after Jackson won 38,000 more votes in the
national popular vote.

In 1876, the Democratic candidate, Samuel J. Tilden, won the
national popular vote by 200,000 votes, but was one electoral vote short
of winning the presidency—Republican candidate Rutherford B. Hayes
ended up winning that election.*> Hayes’ supporters devised a plan to
secure all the disputed electoral votes, which included promising a
federal subsidy for the Texas and Pacific Railway Company to a
Southern Congressman; in exchange, the Congressman abstained from
the Democratic filibuster against the decision of the Electoral
Commission, resulting in Hayes’ victory.4¢

In 1888, no fraud was involved, but the Democratic candidate and
then-president Grover Cleveland won the national popular vote by about
100,000 votes to Republican counterpart Benjamin Harrison, but
Cleveland lost in the Electoral College.#’ Cleveland carried many small

43 Herbst, supra note 5, at 229. Although only five times may not seem like many, there have
been a total of fifty-eight presidential elections—so the Electoral College has failed us five out of
fifty-eight times, or about 8%. See id.; see also Adam Schleifer, Interstate Agreement for
Electoral Reform, 40 AKRON L. REV. 717, 721 (2007). At the time of this writing in the Fall of
2015, the 2000 election was the last time a presidential candidate won the Electoral College but
not the national popular vote. Since then, the 2016 election can be added to this list. Hillary
Clinton beat Donald Trump by almost 2.9 million votes in the national popular vote, but Trump
beat Clinton by seventy-four electoral votes. Gregory Krieg, It’s Official: Clinton Swamps Trump
in Popular Vote, CNN (Dec. 22, 2016), http://www.cnn.com/2016/12/21/politics/donald-trump-
hillary-clinton-popular-vote-final-count.

44 See Christopher Anglim, A Selective, Annotated Bibliography on the Electoral College: Its
Creation, History, and Prospects for Reform, 85 L. LIBR. J. 297, 307 (1993); Fullerton, supra
note 36, at 728.

45 Anglim, supra note 44, at 309.

46 Id.

47 Brandon H. Robb, Comment, Making the Electoral College Work Today: The Agreement
Among the States to Elect the President by National Popular Vote, 54 LOY. L. REV. 419, 442
(2008).
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and mid-sized states by wide margins, but Harrison carried most of the
large states by small margins, meaning that even though Harrison did
not win the large states by much, he received all of the electoral votes
because of the winner-take-all system, which is still in place today.*®

Over a century later, the Electoral College failed us again, in the
infamous 2000 election between George W. Bush and Al Gore**—the
election that sparked the current movement to reform the presidential
election process.’? After a long back and forth series of both candidates
winning different major states, and with no clear winner of the election
in sight, it seemed as though one state’s electoral votes would determine
the outcome of the election: Florida.5! In the end, Bush won the election
by receiving 271 electoral votes—one more than needed—but Gore
won the national popular vote: he had 50,999,897 votes whereas Bush
had 50,456,002 votes—over 500,000 fewer.>2 As a consequence of this
election, Gore filed a complaint, which made its way all the way to the
Supreme Court.>3

While the period between the second and third times the Electoral
College failed us was over 100 years, the span between the third and
fourth times was only sixteen years. In the 2016 election, perhaps the
most controversial of them all, Republican candidate Donald Trump
surpassed Democratic candidate Hillary Clinton by seventy-four
Electoral College votes, whereas Clinton surpassed Donald Trump by
2.9 million votes in the national popular vote.>*

B.  Common Criticisms of the Electoral College

One criticism of the Electoral College is that it causes candidates to
ignore the larger states with the largest populations in favor of less
populous, but more “battleground,” states.’> For example, New York,
California, and Texas are relatively solid Democratic, Democratic, and
Republican states, respectively, and they also have three of the largest

48 Id. at 442-43.

49 See 2000 Official Presidential General Election Results, FED. ELECTION COMM’N,
http://www.fec.gov/pubrec/2000presgeresults.htm (last updated Dec. 2001).

50 See Note, Rethinking the Electoral College Debate: The Framers, Federalism, and One
Person, One Vote, 114 HARV. L. REV. 2526, 2526 (2001).

51 Fullerton, supra note 36, at 729-30.

52 See FED. ELECTION COMM’N, supra note 49.

53 Bush v. Gore, 531 U.S. 98, 111 (2000) (per curiam). While this case does not have much to
do with the Electoral College itself, it is an important piece of the story. The Supreme Court
reversed the Florida Supreme Court’s decision that Gore satistied his burden of proof with respect
to the County’s failure to tabulate the 9,000 ballots that the machine did not detect a vote. Id. at
102.

54 See Krieg, supra note 43.

55 See infra note 57 and accompanying text.
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populations in the entire nation.’® However, in the 2012 presidential
election, from June 2012 to Election Day, presidential candidates
Barack Obama and Mitt Romney made only a combined total of thirty-
six visits to California, thirty-four visits to New York, and fourteen
visits to Texas, whereas they made a combined seventy-six visits to
Ohio, a state with a population of only 11,550,839 in 2012—more than
26 million fewer people than California.’” Additionally, vice
presidential candidates Joe Biden and Paul Ryan made only a combined
total of three visits to California, five visits to New York, and four visits
to Texas, whereas they made a combined forty-eight visits to Ohio. This
is a staggering difference.>8

Another criticism of the Electoral College is that it discourages
voter turnout.’® For example, in 2012, voter turnout was 11% higher in
battleground states than in the rest of the country.®® In that election,
voter turnout was 71.1% in Colorado—a battleground state—but only
59.4% in the rest of the nation.®’ The percentage of voters who
participated in the 2004 election, as compared to the 2000 election, was
almost 5% higher, but this increase is only due to the battleground
states.%? This shows that many people who do not live in large swing
states—the majority of Americans®>—feel as though their votes do not

56 Annual Estimates of the Resident Population for the United States, Regions, States, and
Puerto  Rico: April 1, 2010 to July 1, 2016, U.S. CENSUS BUREAU (2016),
https://www.census.gov/data/tables/2016/demo/popest/state-total.html (click first Excel table). As
of 2012, New York had an estimated population of 19,602,769 California had an estimated
population of 38,011,074 and Texas had an estimated population of 26,071,655.

57 Id.; Presidential Campaign Stops: Who'’s Going Where, WASH. POST (Sept. 10, 2012),
http://www.washingtonpost.com/wp-srv/special/politics/2012-presidential-campaign-visits
(explaining that the presidential candidates made a combined thirty-five visits to Iowa and forty-
seven visits to Virginia, but only fourteen visits to Texas). These statistics show that the Electoral
College discourages candidates from visiting the states with the largest populations, but rather
focuses the candidates on visiting “swing” states, even though they have significantly lower
populations. As of September 2016, half of the 105 presidential campaign visits have only been in
five states—Pennsylvania, Ohio, Florida, North Carolina, and Virginia. Two-thirds of
Presidential ~ Campaign Is in  Just 6  States, NATIONAL POPULAR VOTE,
http://www.nationalpopularvote.com/campaign-events-2016 (last visited Apr. 17, 2017). Since
July 2016, thirty-one states have been ignored by the candidates. /d.

58 Presidential Campaign Stops: Who’s Going Where, supra note 57.

59 JOHN R. KOZA ET AL., EVERY VOTE EQUAL: A STATE-BASED PLAN FOR ELECTING THE
PRESIDENT BY NATIONAL POPULAR VOTE 37-38 (4th ed. 2013). Additionally, after the infamous
2000 presidential election, the subsequent 2004 and 2008 presidential elections saw higher voter
turnouts. Voter Turnout in Presidential Elections: 1828-2012, THE AMERICAN PRESIDENCY
PROJECT, http://www.presidency.ucsb.edu/data/turnout.php (last visited Apr. 17, 2017).

60 Koz, supra note 59, at 37.

61 Jd.

62 Pietro S. Nivola, Thinking About Political Polarization, BROOKINGS INST. (Jan. 1, 2005),
http://www.brookings.edu/research/papers/2005/01/01politics-nivola (explaining that since the
Electoral College has narrowed elections—Ilike the 2000 presidential election—down to the final
votes in one battleground state, voters elsewhere feel as if their votes do not matter).

63 There were only nine swing states in the 2012 election: Colorado, Florida, lowa, Nevada,
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count, since their state will almost definitely go a certain way.%*

Yet another criticism is that the Electoral College system is
unnecessarily complex. Instead of a direct national popular vote—where
every vote is counted as one and added up—there are many
complexities in the Electoral College.®5 Votes must be counted in every
state, electoral votes need to be delegated, and the president has to be
chosen through those electoral votes.% It is a far more complex system
of voting than necessary for a democratic nation; a national popular vote
would increase efficiency and would be much simpler.¢?

Another major problem with the Electoral College is the winner-
take-all system it implements.®® With this system, each state gives its
entire slate of electoral votes to the winner of its statewide popular
vote.®® Disadvantages of this system include ignoring minority
candidates, and creating the battleground states which garner so much
of the presidential candidates’ attention, leaving non-battleground states
without any presidential candidate influence.”” For example, if a
candidate only has one more vote than another, they will win the entire
slate of electoral votes, even though they only won by one vote.”!

C.  Other Electoral College Reform Ideas That Fell Short

Many of these common criticisms have led some (congressional
representatives and others, alike) to propose various reforms to the
system.”? However, these proposals to reform the Electoral College
involve completely changing the system and even the Constitution.

New Hampshire, North Carolina, Ohio, Virginia, and Wisconsin. Chris Cillizza, The 9 Swing
States of 2012, WASH. POST (Apr. 16, 2012), https://www.washingtonpost.com/blogs/the-fix/
post/the-9-swing-states-0f-2012/2012/04/16/gIQABuXaLT_blog.html. As of September 2016,
there are only eleven swing states in the 2016 election, the same swing states as 2012 plus
Michigan and  Pennsylvania. =~ The  Battleground  States  Project, = POLITICO,
http://www.politico.com/2016-election/swing-states (last visited Apr. 17,2017).

64 Stanley Chang, Recent Development, Updating the Electoral College: The National
Popular Vote Legislation, 44 HARV. J. ON LEGIS. 205, 218 (2007).

65 GEORGE C. EDWARDS III, WHY THE ELECTORAL COLLEGE IS BAD FOR AMERICA (2d ed.
2011).

66 Elizabeth D. Lauzon, Challenges to Presidential Electoral College and Electors, 20 A.L.R.
FED. 2d 183, Part I § 2 (2007).

67 Id.

68 This winner-take-all system has been in effect since 1836. Herbst, supra note 5, at 230.
Forty-eight states currently use the winner-take-all system—the exceptions being Maine and
Nebraska, which allocate their electoral votes by district. /d.

69 Id.

70 Id.

71 Lauzon, supra note 66.

72 See infra note 83 and accompanying text.
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Thus, there is no feasible way these plans could go into effect.”

After the infamous 2000 election,’* Senator Dick Durbin and
Representative Ray LaHood advocated for a direct national popular vote
plan, mainly proposing that a candidate must receive at least 40% of the
whole number of votes in order to win the general election.” If neither
candidate gets at least 40%, the candidates participate in a run-off
election.’® While there are many benefits to this system,”” it would
completely destroy the Electoral College in its entirety, which would
require Congress to come to a decision to make a constitutional
amendment—an unlikely scenario.’®

Another commonly known proposal to reform the Electoral
College is the district-plan.” This would involve giving electoral votes
to each congressional district, rather than to states as a whole (much like
the system Maine and Nebraska still use today)3° and having the winner
of each district get those electoral votes.8! However, the main problem
with this plan is that it does not necessarily guarantee the winner of the
national popular vote the presidency—we could still run into the same
problems that we have with the Electoral College. It is still the same
winner-take-all system that the Electoral College implements except
instead of a state winner-take-all, it is a district winner-take-all. This
may break up the current Electoral College system into smaller pieces,
but the same problems remain. 82

D. The NPVIC: An Overview

There were many attempts to abolish the Electoral College in the

73 See Fullerton, supra note 36, at Part V.

74 See supra Section L.A.

75 S.J. Res. 56, 106th Cong. (2000); H.R.J. Res. 23, 106th Cong. (1999).

76 S.J. Res. 56, 106th Cong. (2000); H.R.J. Res. 23, 106th Cong. (1999).

77 Fullerton, supra note 36. For example, there would be no dispute as to which candidate
wins the election—the candidate who wins the national popular vote wins.

78 The process to amend the Constitution is outlined in Article V: “The Congress, whenever
two thirds of both Houses shall deem it necessary, shall propose Amendments to this
Constitution . . . which . . . shall be valid . . . when ratified by the Legislatures of three fourths of
the several States....” U.S. CONST. art. V. Since the Constitution was enacted in the 18th
century, there have been over 10,000 proposed amendments in Congress; only thirty-three
survived two-thirds of both houses, and twenty-seven have been ratified. Darren R. Latham, The
Historical Amendability of the American Constitution: Speculations on an Empirical
Problematic, 55 AM. U. L. REV. 145, 165 (2005). These numbers show how difficult it is for the
Constitution to be amended.

79 Fullerton, supra note 36, at 733; Herbst, supra note 5, at 238.

80 ME. REV. STAT. ANN. tit. 21-A, § 805(2) (West 2008); NEB. REV. STAT. ANN. § 32-714
(West 2009).

81 Fullerton, supra note 36, at 733.

82 Id. at 734.
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past through congressional action®? and some recent proposals,?* but in
2006, John Koza co-authored a book proposing the National Popular
Vote Interstate Compact.®5 He explains that his motivation was the lack
of democratic elements in the current system of electing the president.8¢
One year later, NPVIC legislation began to emerge in forty-two states.?”
Maryland became the first state to enact the legislation when Governor
Martin O’Malley signed it into law on April 10, 2007.88 In 2008, New
Jersey, Illinois, and Hawaii followed suit and enacted the legislation.®®
One year later in 2009, Washington State enacted the legislation.?® In
2010, Massachusetts and District of Columbia enacted the legislation.®!
Vermont and California followed suit in 2011,°2 Rhode Island in 2013,93

83 Most notably, in the 1968 election between Richard Nixon and Hubert Humphrey, Nixon
took a very small plurality of the national popular vote (43.3% to 42.7%), but won by a landslide
in the Electoral College (301 to 191). Boudreaux, supra note 7, at 217. This election caused
Senator Birch Bayh to propose a constitutional amendment to abolish the Electoral College in
favor of a national popular vote. Symposium, A Modern Father of our Constitution: An Interview
with Former Senator Birch Bayh, 79 FORDHAM L. REv. 781, 783 (2010). Ultimately, the
resolution failed due to lack of votes to end the filibuster blocking the bill. Id. Additionally,
Supreme Court justices have voiced their opinion when it comes to abolishing the Electoral
College: “To abolish [the Electoral College] and substitute direct election of the President, so that
every vote wherever cast would have equal weight in calculating the result, would seem to me a
gain for simplicity and integrity of our governmental processes.” Ray v. Blair, 343 U.S. 214, 234
(1952) (Jackson, J., dissenting).

84 See supra Section 1.C.

85 KozA, supra mote 59; see e.g., News History, NATIONAL POPULAR VOTE,
http://www.nationalpopularvote.com/news-history (last visited Apr. 5, 2017) (John Koza is the
“originator of the plan.”). When states pass this legislation, they are pledging to allocate all of
their electoral votes to the winner of the national popular vote, no matter which way the state
itself may go (Democratic or Republican) during a presidential election. /d.

86 Koza first explains how anyone who does not live in a swing state has an irrelevant vote
under the current system, and how voters in four-fifths of the states are ignored in presidential
elections. KOzA, supra note 59, at 255. Additionally, he explains how in four out of fifty-six
presidential elections, the Electoral College elected a president that did not win the national
popular vote. Id. at 256.

87 See generally NATIONAL POPULAR VOTE, supra note 8.

88 MD. CODE ANN. ELEC. LAW § 8-5A-01 (West 2013); see Associated Press, Maryland
Sidesteps Electoral College, NBC NEWS (Apr. 11, 2007, 11:17 AM), http://www.nbcnews.com/
id/18053715.

89 N.J. STAT. ANN. § 19:36-4 (West 2014); 10 ILL. COMP. STAT. ANN. 20/1-10 (West 2015);
HAW. REV. STAT. ANN. § 14D-1 (West 2008).

90 WASH. REV. CODE ANN. § 29A.56.300 (West 2014); see also Brad Shannon, State Joins
Electoral ~ College  Pact, THE  OLYMPIAN  (Apr. 29, 2009, 12:00 AM),
http://www.theolympian.com/news/local/politics-government/election/article25232041.html.

91 H.B. 4156, 186th Gen. Court, Reg. Sess. (Mass. 2009); see also Steve LeBlanc,
Massachusetts Governor Signs National Popular Vote Bill, NATIONAL POPULAR VOTE (Aug. 4,
2010), http://archive.nationalpopularvote.com/pages/articles/washingtonexaminer 20100804.php;
D.C. CODE ANN. § 1-1051.01 (West 2013).

92 VT. STAT. ANN. tit. 17, § 2752 (West 2011); CAL. ELEC. CODE ANN. § 6921 (West 2012);
Hendrik Hertzberg, Electoral College Halfway Fixed!, THE NEW YORKER (July 23, 2013),
http://www.newyorker.com/news/hendrik-hertzberg/electoral-college-halfway-fixed.

93 17 R.1. GEN. LAWS ANN. § 17-4.2-1 (West 2013); Hertzberg, supra note 92.
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and finally New York on April 14, 2014.%4

The mechanisms of the NPVIC are relatively simple. First, the
compact would not become effective until it is enacted by states that, in
total, have 270 electoral votes—the majority necessary for electing the
president in the Electoral College.”> The compact would not change the
overall scheme of the Electoral College—each state still retains its
allotted number of electoral votes based on its amount of representation
in Congress.”® The NPVIC solely proposes that the states that pass the
compact give their allotted electoral votes to the winner of the National
Popular Vote, rather than the winner of the popular vote in the state.%’
Koza proposes that the NPVIC would reform the Electoral College in a
way that retains the American federalist system of state control over
elections, rather than abolish the Electoral College.”®

The NPVIC bill itself is short and simple, outlining the
mechanisms described above as well as other provisions.?® Article III of
the bill sets out the specific mechanisms of how the compact would
work during a presidential election: the chief election official of each
state determines the number of votes for each presidential slate in each
state and adds the votes together to create a national popular vote and
determines which candidate is the winner.!'% Each member state then
makes a final determination of the number of popular votes cast in its
state at least six days before the day fixed by law for the meeting and
voting by the presidential electors; then, it communicates an “official
statement of such determination” within twenty-four hours to the chief
election official of every other member state.!®! The chief election
official of each compacting state treats this official statement as

94 N.Y. ELEC. LAW § 12-402 (McKinney 2014); see also Hendrik Hertzberg, National
Popular Vote: New York State Climbs Aboard, THE NEW YORKER (Apr. 16, 2014),
http://www.newyorker.com/news/daily-comment/national-popular-vote-new-york-state-climbs-
aboard.

95 KozA, supra note 59, at 258.

96 Id.

97 Id.

98 Id.

99 Article I states that any state can become a member of the agreement by enacting the
legislation. Article II states that “each member state shall conduct a statewide popular election for
President and Vice President,” which is the current system in place. KOZA, supra note 59, at 559—
60; The Agreement Among the States to Elect the President by National Popular Vote, NATIONAL
POPULAR VOTE, http://www.nationalpopularvote.com/sites/default/files/eve-4th-ed-ch6-web-
v1.pdf (last visited Apr. 5, 2017). The majority of this Note will focus on Articles III and IV of
the NPVIC. The entirety of the bill can be found at http://www.nationalpopularvote.com/pages/
misc/888wordcompact.php.

100 The Agreement Among the States to Elect the President by National Popular Vote,
NATIONAL POPULAR VOTE, http://www.nationalpopularvote.com/sites/default/files/eve-4th-ed-
ch6-web-v1.pdf (last visited Apr. 5, 2017).

101 j4.
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conclusive.!92 Once the number of popular votes is determined, each
member state allocates its electoral votes to the projected winner of the
national popular vote, regardless of the turnout in the state.!93 In the
extremely rare event of a tie for the national popular vote winner, the
allocated elector votes will go to the winner of the popular vote in that
specific state rather than the winner of the national popular vote.!04

Article IV of the bill outlines other miscellaneous provisions.!%3 It
reiterates that the agreement only goes into effect when the states that
enacted it possess more than 270 total electoral votes.!% It also explains
that any member state can withdraw from the agreement, except a state
cannot withdraw six months or less before the end of a president’s
term—this prevents states not being happy with how the presidential
election may have turned out from being able to withdraw too close to
Election Night.197 Additionally, it explains that the chief executive of
each member state shall notify the chief executive of all the other states
of when the NPVIC has been enacted and has taken effect; it also
articulates that the NPVIC will terminate if the Electoral College is
abolished.!® Tt concludes by determining that if any provision is held
invalid, such invalidation will not affect the remaining provisions.!%?

The majority of this Note will focus on the constitutional
implications of Article III and Article IV of the NPVIC. The next
section of this Note will explore the constitutional implications of the
NPVIC and how they can be resolved.

II. A CONSTITUTIONAL DEBATE—THE ELECTORAL COLLEGE VERSUS
THE COMPACT CLAUSE

The National Popular Vote Interstate Compact presents a unique
debate; it seems as though it is consistent with the Electoral College
Clause, but could be unconstitutional under the Compact Clause. This
Part will first explain why the NPVIC is consistent with the Electoral
College Clause—since it allows states to exercise power they already
have under Article II, Section 1.0 It will then respond to common

102 1. ; see also KOZA, supra note 59.

103 KozA, supra note 59.

104 14.

105 See generally NATIONAL POPULAR VOTE, supra note 8.

106 See generally id.

107 This is specifically designed so if a state is not satisfied with the outcome of the election—
i.e., if the candidate it believed would win the national popular vote did not—they cannot back
out of the compact on Election Night, or too close beforehand. See generally id.

108 See generally id.

109 See generally id.

110 See infra Section I1.A.
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constitutionality concerns under the Compact Clause—since under the
Constitution states cannot contract together without congressional
consent!'—and explain how these common criticisms can be defeated.
It will mainly respond to arguments that the entirety of the NPVIC is
unconstitutional under the Compact Clause.!!2

A. The Electoral College: Article I, Section 1

This Note previously explores the history of the Electoral
College!3, but it is worth noting that during the Constitutional
Convention, states’ rights advocates were worried that a national
popular vote would create a more powerful, partisan federal
government, while leaving little role for state governments.!'# This is
interesting, in hindsight, since the Electoral College ended up having
this exact effect—the effect that, originally, states were concerned
would be an effect of a national popular vote.!1>

Article II, Section 1 of the Constitution states, “Each State shall
appoint, in such Manner as the Legislature thereof may direct, a
Number of Electors, equal to the whole Number of Senators and
Representatives to which the State may be entitled in the Congress.”!16
This inherently means that the legislature of each state can choose the
manner in which to appoint their electors—it does not say specifically
how the number of electors should be appointed, only that it must be
equal to the number of Senators and Representatives.

In McPherson v. Blacker,''7 the Supreme Court declared
constitutional the challenged manner of the appointment of electors in
the state of Michigan: the election of an elector and an alternate elector
in each district, and of an elector and alternate elector at large in each of
two districts.!’® While there are differences between this method of
appointing electors and those set out in the NPVIC, the Court’s
reasoning in this case can be applied to the NPVIC. The Court reasoned:

11 See infra Section I1.B.

112 Derek T. Muller, The Compact Clause and the National Popular Vote Interstate Compact,
6 ELECTION L.J. 372 (2007); see U.S. CONST. art. I, § 10, cl. 3.

113 See supra Section LA.

114 Amanda Kelley Myers, Comment, Importing Democracy: Can Lessons Learned from
Germany, India, and Australia Help Reform the American Electoral System?, 37 PEPP. L. REV.
1113, 1118 (2010) (quoting Martin J. Siegel, Congressional Power Over Presidential Elections:
The Constitutionality of the Help America Vote Act Under Article I, Section 1,28 VT. L. REV.
373,378 (2004)).

115 See supra Section 1.B.

116 U.S. CoNST. art II, § 1, cl. 2 (emphasis added).

117 146 U.S. 1 (1892).

118 Jd. at 6,23-24.
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[Article II, Section 1, Clause 2] does not read that the people or the
citizens shall appoint, but that “each state shall[]”.... Hence the
insertion of [the language, “in such manner as the legislature thereof
may direct”], while operating as a limitation upon the state in respect
of any attempt to circumscribe the legislative power, cannot be held
to operate as a limitation on that power itself. . . . [The Constitution]
recognizes that the people act through their representatives in the
legislature, and leaves it to the legislature exclusively to define the
method of [appointing electors]. ... [IJt is seen that from the
formation of the government until now the practical construction of
the clause has conceded plenary power to the state legislatures in the
matter of the appointment of electors.!1?

This is a broad reading of the Electoral College clause that directly
applies to the NPVIC; the states possess the plenary power to appoint
electors how the legislatures see fit, and the people of that state exercise
their rights through their elected officials.!?* The NPVIC does not seek
to abolish the Electoral College system, or even change it at all, but
rather to allocate their electoral votes differently—a right they explicitly
have under the Constitution.!?! Some critics of the NPVIC contend that
the only reason the Court allowed Michigan to change its electoral
appointment plan from winner-take-all to district-based is because states
had already done so in the past, so there was little to no risk in allowing
some states to do that now.!22 However, this argument presumes that it
is unrealistic for the Court to adopt a principle that has never been
adopted before, which is not the case.!?3 The Court has shown in the
past that it is not afraid to go against years of precedent in the interest of
justice; it is not far-fetched to say that the Court would be comfortable
making a decision about the national popular vote in lieu of the
Electoral College, a far less drastic issue than the ones previously
cited.!?4

Over a century later—after the infamous 2000 presidential
election—the Supreme Court upheld the same principles set out in

19 1d. at 25-27, 35.

120 74.

121 U.S. CONST. art. II, § 1, cl. 2; Strunk v. U.S. House of Representatives, 24 F. App’x 21 (2d
Cir. 2001) (explaining that when a New York voter tried to bring suit challenging the manner in
which electors are selected, his case was moot because states are constitutionally empowered to
determine how to select electors).

122 Williams, supra note 39, at 1581-82.

123 There have been many instances in American history where the Court overturned years of
precedent and adopted policies that had never been seen before, and were in fact revolutionary.
The Court is clearly comfortable with making these kinds of decisions. See, e.g., Brown v. Bd. of
Educ., 347 U.S. 483 (1954); Roe v. Wade, 410 U.S. 113 (1973); Obergefell v. Hodges, 135 S.Ct.
2584 (2015).

124 See supra note 123.
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McPherson,'?> showing that it did not seek to overturn over 100 years of
precedent regarding the Electoral College.!?¢ When evaluating Florida’s
manner of appointing electors, Chief Justice Rehnquist said in his
concurring opinion, “[ W]ith respect to a Presidential election, the court
must be . . . mindful of the legislature’s role under Article II in choosing
the manner of appointing electors . . ..”"27 This shows that it is likely
that the Court will give deference to a state’s method of appointing
electors; thus, as long as a state is following the Electoral College
system but appointing the electors in a different way, the Court will give
deference to a state’s plenary power.!28 The NPVIC does exactly this;!2°
it retains the federalist system of the Electoral College laid out in
Article II, Section 1,139 while allowing the states to appoint their
electors in a different manner.

In order for a manner of electoral appointment to be considered
unconstitutional, it must offend the Constitution.!3! This may seem like
a broad standard, but the Eastern District of Virginia, in explaining why
a general ticket system of electoral appointment does not offend the
Constitution in such a way that deems it unconstitutional, stated that the
general ticket system “is but another form of the unit rule”—the unit
rule being Article II Section 1.132 The court explains that the unit rule is
the system already in place—the Electoral College.!33 The NPVIC is
another form of the unit rule as well since it does not seek to abolish the
Electoral College or any other constitutional provision, but rather
changes the manner in which electors are appointed, a right that the
states already possess. 134

B. The Compact Clause: Article I, Section 10

The Compact Clause has British roots; during the colonial era, the
Crown sought to resolve disputes between different colonies from
across the Atlantic Ocean.!35 Once the Revolutionary War was over,

125 See Bush v. Gore, 531 U.S. 98 (2000) (per curiam).

126 See id.

127 Jd. at 114 (Rehnquist, C.J., concurring).

128 1d.

129 See generally NATIONAL POPULAR VOTE, supra note 8.

130 U.S. CONST. art. I, § 1.

131 Williams v. Virginia State Bd. of Elections, 288 F.Supp. 622 (E.D. Va. 1968).

132 1d. at 626-27.

133 14.

134 See KOZA, supra note 59; U.S. CONST. art. II, § 1.

135 Felix Frankfurter & James M. Landis, The Compact Clause of the Constitution—A Study in
Interstate Adjustments, 34 YALE L.J. 685 (1925). Frankfurter and Landis explain that there were
two modes of settling these kinds of disputes. Id. at 692.
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many of these disputes were left unresolved, and the United States was
under the Crown’s reign, and the new United States needed to find a
way to resolve these disputes on its own.!3¢ In the end, the Compact
Clause of the Constitution was born during the Constitutional
Convention.!3” The Framers created the Compact Clause so that the
states could not come together to threaten the Union without
congressional consent.!3® The Framers sought stronger language than
that in the Articles of Confederation in order to ensure that state power
would not endanger the Union.!3?

The Compact Clause in the Constitution states, “No State shall,
without the Consent of Congress...enter into any Agreement or
Compact with another State....”'40 While this language may seem
very restrictive, the Supreme Court has recognized that congressional
consent is not feasible or necessary in every agreement between states,
so it has held that congressional consent is only required when a
compact encroaches on federal supremacy.!4! The Court reached this
conclusion when it was resolving a border dispute between Virginia and
Tennessee, and held that a border dispute between two states does not
concern the federal interest.'4> Since Virginia v. Tennessee was decided,
many courts have followed this proposition that congressional consent
is not required unless the compact encroaches on federal supremacy.!43

If an agreement was reached, not infrequently after years of torturous discussion, the
further approval of the Crown was required. If negotiations failed or in lieu of such

direct settlement, the second mode of procedure....was an appeal to the Crown,
followed normally by a reference of the controversy to a Royal
Commission . . . . [which] bore the characteristics of a litigation.
Id. at 692-93.
136 d. at 693.
137 Id. at 694.

138 Michael S. Greve, The Heritage Guide to the Constitution, The Compact Clause, THE
HERITAGE FOUNDATION, http://www.heritage.org/constitution/#!/articles/1/essays/75/compact-
clause (last visited Apr. 17, 2017).

139 14.

140 U.S. CONST. art. I, § 10, cl. 3.

141 Virginia v. Tennessee, 148 U.S. 503, 519 (1893).

142 “The mere selection of parties to run and designate the boundary line between two states,
or to designate what line should be run, of itself imports no agreement to accept the line run by
them, and such action of itself does not come within the prohibition [of the Compact Clause].” Id.
at 520.

143 See, e.g., U.S. Steel Corp. v. Multistate Tax Comm’n, 434 U.S. 452 (1978) (In U.S. Steel
Corp., the Court held that the Multistate Tax Compact at issue was constitutional, since not all
agreements between states are subject to the Compact Clause. In coming to this determination,
the Court cites Justice Fields in Virginia v. Tennessee: “Looking at the clause in which the terms
‘compact’ or ‘agreement’ appear, it is evident that the prohibition is directed to the formation of
any combination tending to the increase of political power in the states, which may encroach
upon or interfere with the just supremacy of the United States.”) (citing Virginia v. Tennessee,
148 U.S. at 519); see also Star Sci. Inc. v. Beales, 278 F.3d 339 (4th Cir. 2002) (noting that in
U.S. Steel Corp., the Supreme Court upheld a compact resulting in reciprocal State legislation);
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This Note argues that the NPVIC is constitutional under the Compact
Clause because it does not encroach on said federal supremacy.

The Supreme Court in later cases followed the propositions set out
in Virginia.'* In U.S. Steel Corp. v. Multistate Tax Commission, '+ the
Court expanded on the Virginia rule, by creating a test for compacts that
are alleged violations of the Compact Clause.!4¢ The Court explained
that the “test is whether the Compact enhances state power quoad'4’ the
National Government.”!*8 The Court ruled that the Multistate Tax
Compact at issue was constitutional since it did not purport to authorize
the member states to exercise any powers they otherwise could not have
if there was no compact.'4® Additionally, the Court noted that many
times in the past it had upheld a variety of interstate agreements that did
not have congressional consent, and even those that resulted in
reciprocal state legislation.’3? This logic applies to the NPVIC since it
would result in reciprocal state legislation in the sense that other,
originally non-compacting, states may choose to enact the NPVIC once
it goes into effect.

Another factor the Court in U.S. Steel Corp. relies on is making
sure that the compact at issue does not have an impact on “federal
structure.”!>! The definition of structure is, “[t]he arrangement of and
relations between the parts or elements of something complex.”!5 The
definition of federal is, “[h]aving or relating to a system of government
in which several states form a unity but remain independent in internal
affairs.”153 Thus, when the two definitions are combined, it follows that
federal structure inherently refers to the relations between the federal
government. The NPVIC would not have an impact on federal structure
since it does not purport to change the Constitution or any aspect of the
federal government, nor does it seek to enhance states’ power at the
expense of the federal government;!>4 it strictly has to do with states’

Ne. Bancorp, Inc. v. Bd. of Governors of Fed. Reserve Sys., 472 U.S. 159, 176 (1985) (holding
that the state bank statute at issue was constitutional, since “[t]o the extent that the state statutes
might conflict in a particular situation with other federal statutes . . . they would be pre-empted by
those statutes, and therefore any Compact Clause argument would be academic[]”).

144 See supra note 143.

145 434 U.S. 452 (1978).

146 .S. Steel Corp., 434 U.S. 452.

147 The definition of quoad is “with respect to” or “regarding.” Quoad, COLLINS ENGLISH
DICTIONARY, https://www.collinsdictionary.com/us/dictionary/english/quoad (last visited Apr.
17,2017).

148 J.S. Steel Corp., 434 U.S. at 473.

149 14.

150 Jd. at 469-70.

151 1d. at 470-71.

152 Structure, OXFORD DICTIONARY OF ENGLISH (3d ed. 2016).

153 Federal, OXFORD DICTIONARY OF ENGLISH (3d ed. 2016).

154 See infra note 206.
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rights.!35 The Court in multiple instances has deemed certain compacts,
even those that result in reciprocal state legislation—a political effect—
not to have an impact on the federal structure.!3¢

C. The NPVIC Does Not Encroach on Federal Supremacy, or on the
Rights of Non-Compacting Sister States

This section of the Note will directly respond to arguments against
the NPVIC,!57 in which opponents primarily argue that the NPVIC is
unconstitutional because it encroaches on federal supremacy and on the
rights of non-compacting sister states.!’® This Note argues that these
arguments are flawed and outdated, and that the NPVIC does not
encroach on federal supremacy or on the rights of non-compacting sister
states. The NPVIC does not concern federal supremacy or a federal
interest because it would not change the system at all, and the NPVIC is
not radical enough of a compact to overturn hundreds of years of
Supreme Court precedent, since the Supreme Court has never
invalidated a compact based upon the effect on non-compacting sister
states.!>?

1. Federal Supremacy? No Encroachment.

In analyzing whether or not the NPVIC encroaches on federal
supremacy, it is important to define what exactly federal supremacy
means. This definition can be found in the Supremacy Clause of the
Constitution.'®® The Supreme Court has interpreted this provision in
many ways; one of the landmark cases is M 'Culloch v. Maryland.'®!
The Court held that the state of Maryland could not tax a federal bank
because if it had the power to do so, it would have the power to destroy
the federal institution, and that states would effectively become more
powerful than the federal government.'? This logic regarding the

155 U.S. CONST. art. II, § 1, cl. 2.

156 U.S. Steel Corp. v. Multistate Tax Comm’n, 434 U.S. 452, 478 (1978).

157 See Muller, supra note 112; Williams, supra note 39; Bradley A. Smith, Vanity of Vanities:
National Popular Vote and the Electoral College, 7 ELECTION L.J. 196, 197 (2008); Tara Ross,
Legal and Logistical Ramifications of the National Popular Vote Plan, 11 ENGAGE: J.
FEDERALIST SOC’Y PRAC. GROUPS 37 (2010).

158 See Muller, supra note 112, at 372.

159 See infra note 188 and accompanying text.

160 “This Constitution, and the Laws of the United States . . . shall be the supreme Law of the
Land.” U.S. CONST. art. VI, cl. 2.

161 17 U.S. 316 (1819).

162 See id.
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Supremacy Clause does not follow to the NPVIC—the NPVIC has no
threat on the federal government, and it certainly does not make the
states more powerful than the federal government.!¢3> The federal
government has no control when it comes to presidential elections.!¢4
Thus, if the NPVIC were to be put into effect, there would be no
disturbance in the balance of power—the states are simply exercising a
right they already have under the Constitution, and that has no effect on
federal authority.!%> There is no relationship between the states and the
federal government here as there was in M ’Culloch, when a state
directly tried to lessen the power of the national federal government.!66
Additionally, if the Constitution is the supreme law of the land,!'®’ then
the states’ plenary power under Article II is included in the Supremacy
Clause.!%8 The states that have enacted the NPVIC do not seek to
impose anything on the federal government; rather, they seek to
exercise the power they already have under the Constitution.!6°

One opponent to the NPVIC claims that all political compacts need
congressional consent, and that the Court in Virginia laid out all
possible types of non-political compacts:!7? land purchases, contracting
to use a canal, draining a disease-causing swamp, and uniting to resist
pestilence.!”! However, this argument fails to take into account the time
period in which Virginia was decided. This case was decided in 1893,!72
at which point there was no way for the Court to know the effect the
Electoral College would have on American government, or that states
would eventually want to compact to allocate their electoral votes
differently.!” There was no way for the Court in 1893 to be able to

163 The states would not have more power than the federal government if the NPVIC were to
be enacted. It merely gives states a mechanism to enact electors in the manner they see fit, a right
explicitly granted in the Constitution. U.S. CONST. art. I, § 1, cl. 2.

164 Except in the event of a tie, at which point the House of Representatives has the deciding
vote. U.S. CONST. amend. XII.

165 See supra note 163.

166 See M’Culloch, 17 U.S. 316.

167 U.S. CONST. art. VI, cl. 2.

168 U.S. CONST. art. 11, § 1, cl. 2.

169 14.

170 “Non-political—meaning that the compact at issue does not affect national sovereignty.
Muller, supra note 112, at 382.

171 Id. at 383 (citing Virginia v. Tennessee, 148 U.S. 503, 518 (1893)).

172 Virginia, 148 U.S. 503.

173 1893 was over 100 years ago; needless to say the state of the country looked very different
than it does today. This was right at the beginning of the Industrial Revolution. See EDWARD C.
KIRKLAND, INDUSTRY COMES OF AGE, BUSINESS, LABOR, AND PUBLIC POLICY, 18601897
(1961). It was additionally during the woman’s suffrage movement. See REBECCA J. MEAD, HOW
THE VOTE WAS WON: WOMAN SUFFRAGE IN THE WESTERN UNITED STATES, 1868—1914 (2006).
Because of these historical differences, hindsight is not 20/20. For the Supreme Court in 1893 to
imagine what the state of the country would be like today would be comparable to the Supreme
Court now trying to imagine what the state of the country will be like in the year 2130.
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create an exhaustive list of all non-political compacts.!’* The NPVIC is
not a political compact, despite the fact that it may seem like one on its
face. A political compact is not one that has to do with politics, but
rather one that affects national sovereignty.!7

Some argue that Article II of the Constitution does not give the
states the plenary power suggested to appoint their electors in the
manner they see fit—rather, although they have this power, it cannot be
used in ways that change the structure of the federal government.!17¢
There have been attempts to compare the NPVIC to the congressional
term limits at issue in U.S. Term Limits, Inc. v. Thornton,!”” but these
are of no avail. First, a congressional term limit is incomparable to the
Electoral College, since they are two completely different constitutional
provisions.!”® Additionally, the states’ power to impose congressional
limits on Congress has nothing to do with the states’ power to appoint
electors in a presidential election—we are dealing with two completely
different branches of government.!” Opponents have attempted to argue
that analogizing these two provisions is possible because the wording of
the constitutional provisions can be compared. Thus, the Framers would
believe that the NPVIC would irrevocably change the face of federal
government, which is not what was intended.!80 However, this argument
is flawed. The Constitution is structured to guarantee a separation of
powers so there is no threat of tyranny to the federal government.!8!
Nothing relating to the NPVIC suggests that there is a threat of
tyranny!82—if the Framers truly intended for these two provisions to be
so similarly worded that they can be compared, it seems as though that
these two provisions would at least be in the same section of the
Constitution—or at least, relating to the same branch of government.!83

174 1893 was right before the start of the Progressive Era—which lasted roughly from 1903—
1917—a period of time in which the United States saw new forms of government regulation,
bipartisanship, socialism, and collective action. See Elizabeth Sanders, Symposium,
Rediscovering the Progressive Era, 72 OHIO ST. L.J. 1281 (2011). With a time period like the
Progressive Era on the Court’s heels, it’s difficult to imagine that the Court could find a way to
create a list of all non-political compacts.

175 Muller, supra note 112.

176 ‘Williams, supra note 39.

177 514 U.S. 779 (1995).

178 The two provisions are not even in the same Article of the Constitution. U.S. CONST. art.
II, § 1, cl. 2; U.S. CONST. art. I, § 4.

179 Article 1 of the Constitution deals with legislative powers, whereas Article II of the
Constitution deals with executive powers. U.S. CONST. art. II, § 1, cl. 2; U.S. CONST. art. I, § 4.

180 See Williams, supra note 39; Ross, supra note 157.

181 See United States v. Nichols, 784 F.3d 666 (10th Cir. 2015).

182 See generally NATIONAL POPULAR VOTE, supra note 8.

183 This is especially true since, as analyzed above, the Electoral College was one of the most
hotly debated topics during the Constitutional Convention. See Heather Green, Comment, The
National Popular Vote Compact: Horizontal Federalism and the Proper Role of Congress Under
the Compact Clause, 16 CHAP. L. REV. 211, 232-33 (2012); supra Part 1.
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Another argument is that even if the states do have the ability to
exercise the rights laid out in Article II, the Guarantee Clause!®* would
prevent the NPVIC’s enactment, since the NPVIC does not guarantee a
federal republic government.!85 Specifically, allowing a national
popular vote without a constitutional amendment does not guarantee a
republican form of government.!8¢ However, this is a flawed argument,
because the Guarantee Clause protects a representative democracy, and
a national popular vote election of the president is perhaps the most
direct form of a representative democracy this nation has seen—each
person being represented equally, more so than in the Electoral
College.!37

2. Non-Compacting Sister States’ Rights? No Encroachment.

It is important to note that the Supreme Court has never invalidated
a compact based on the effect on non-compacting sister states.!8® Thus,
for the Court to do so, it would take an extremely invasive and radical
compact for the Court to depart from hundreds of years of precedent.

Some opponents argue that the NPVIC seeks to make larger
compacting states more powerful at the expense of smaller, non-
compacting states.!89 They mistakenly attempt to compare a compact
involving a border dispute to the NPVIC, and in the wake of Virginia,
make a sweeping generalization that the Court “would” ultimately
define a political compact as one that “aggrandiz[es] the political power
of the compacting states[,]”'?° and conclude that if the Court were
deciding on the NPVIC, it would deem it unconstitutional on these
grounds.!®! This claim is a big jump from discussing compacts that deal
with border disputes.!®2 Additionally, this argument fails to take into
consideration the fact that the NPVIC would not increase the political

184 U.S. CONST. art. IV, § 4.

185 See Kristin Feeley, Comment, Guaranteeing a Federally Elected President, 103 Nw. U. L.
REV. 1427 (2009).

186 Jd. at 1444.

187 See, e.g., Fred O. Smith, Jr., Awakening the People’s Giant: Sovereign Immunity and the
Constitution’s Republican Commitment, 80 FORDHAM L. REV. 1941 (2012).

188 See U.S. Steel Corp. v. Multistate Tax Comm’n, 434 U.S. 452 (1978); Ne. Bancorp, Inc. v.
Bd. of Governors of Fed. Reserve Sys., 472 U.S. 159 (1985) (determining that while non-
compacting sister state interests are an important inquiry in evaluating whether or not a compact
violates the Compact Clause, it is not dispositive).

189 Muller, supra note 112, at 385.

190 4. at 384.

191 14.

192" A compact dealing with border disputes has virtually nothing to do with a compact like the
NPVIC—they are from two different realms.



2017] POPULAR VOTE INTERSTATE COMPACT 25

power of compacting states.!”> While it is true that presidential
candidates may visit these states more often if the NPVIC were to go
into effect, this does not mean that their political power will be
“aggrandized.” More presidential candidate visits do not mean that a
state’s political power is increased.!”* The states are not seeking to
increase the number of electoral votes they allocate; in fact, these states’
political influence would arguably remain the same.!%>

Another argument opponents make is that since the NPVIC goes
into effect when it has the majority number of electoral votes, if it were
to go into effect, it would ‘“guarantee” the winner of the presidential
election by the national popular vote—thus, non-compacting minority
states could lose their appointment of electors.!?¢ This is simply not the
case. The NPVIC does not take away the constitutional rights of other
non-compacting states to appoint their electors in the manner they see
fit.17 Nor does the NPVIC guarantee the winner of the presidential
election by national popular vote—there have been times in the nation’s
history where the president won the election by only a narrow margin of
national popular vote votes.!”8 Thus, this argument does not show that
non-compacting sister states would become irrelevant, unless opponents
want to claim that fewer presidential visits to states makes states
completely irrelevant, which has no factual basis.!* If this logic were to

193 Koz, supra note 59, at 457 (explaining that smaller states are currently disadvantaged by
the winner-take-all system and if smaller states were to compact, they would arguably have more
political influence than they do now).

194 14,

195 Id. at 473-74 (explaining that the equal representation of the states in the Senate is
protected by the Constitution and cannot be changed by any kind of compact, and that the NPVIC
does not affect this equal representation laid out in the Constitution—the mechanism that creates
the Electoral College).

196 Muller, supra note 112, at 391.

197 U.S. CONST. art. II, § 1, cl. 2. Other scholars have also taken this approach. In an Article
that was written in 2002 (before the NPVIC was formulated), Robert Bennett saw something like
the NPVIC coming, and he determined that:

[1]t is far from clear that ‘compacting’ states could be seen as ‘enhancing’ their
political power. ... A state’s influence after the suggested change...is highly
contingent and unpredictable, providing only the most fragile basis for making any
‘enhancement’ judgment. . ..[A] degree of state coordination in the move to a
nationwide popular vote would likely survive a Compact Clause challenge.

Robert W. Bennett, State Coordination in Popular Election of the President Without a
Constitutional Amendment, 5 GREEN BAG 2d 141, 145-46 (2002).

198 See supra Section LA.

199 Presidential campaign visits do not equal political influence. The political influence a state
has resides in the amount of electoral votes it has—for this is what ultimately decides the
outcome of an election. U.S. CONST. art. II, § 1, cl. 2. Additionally, studies conducted have
concluded that political campaigns generally have little influence on the outcome of the election.
See Henry E. Brady, Richard Johnston & John Sides, The Study of Political Campaigns,
http://home.gwu.edu/~jsides/study.pdf (last visited Nov. 20, 2015). It is generally very difficult to
change a voter’s mind once he has decided which candidate he is voting for, and campaigns won’t
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be applied to the Electoral College today, it can be said that large or
battleground states take away the constitutional rights of small non-
swing states, since the latter are disadvantaged by the actions of the
former; if this logic were applied, there would be no solution to the
problem of how to elect the president.

Justice White’s dissent in U.S. Steel Corp—regarding the
expansion of the Virginia rule—says that groups of states cannot take
action collectively even if they are permitted to do so individually.200
However, proponents who use this argument fail to take into account
that this is a dissenting opinion—thus, it is by no means law—and there
is no other evidence to support this argument. In fact, state collective
action can arguably be beneficial for both the federal government and
its individuals.2%! They argue that the Compact Clause concerns the
relationship of non-compacting sister states in addition to the general
federal interest.202 While the NPVIC may “concern” the relationship of
non-compacting sister states, this concern alone is not sufficient to deem
it an unconstitutional compact.2%® In addition, the NPVIC does not
concern the federal interest—there would be absolutely no change in the
federal system at all.204

In U.S. Steel Corp., the Court held that the compact at issue (a tax
compact) did not affect non-compacting sister states especially with
regards to the Privileges and Immunities Clause,2%5 since the pressure of
the Multistate Tax Compact was not great enough to deem the rights of
these states so affected.2% In interpreting this section, scholars have
noted that a secondary effect is not enough for a non-compacting sister

change that bias. See id. This shows that just because a presidential candidate makes a certain
number of visits to certain states does not mean that particular states have greater political
influence.

200 U.S. Steel Corp. v. Multistate Tax Comm’n, 434 U.S. 452, 482 (1978) (White, J.,
dissenting).

201 See Note, State Collective Action, 119 HARV. L. REV. 1855 (2006). Additionally, it can
maximize social welfare by creating benefits and without imposing costs on others. See id.

202 Muller, supra note 112, at 385 (citing the opinion set out in Rhode Island v. Massachusetts,
which said that the Compact Clause intended to “guard against the derangement of [the states’]
federal relations with the other states of the Union, and the federal government . ...” (Rhode
Island v. Massachusetts, 37 U.S. 657, 726 (1838))).

203 Since the NPVIC has not gone into effect yet, it is impossible to say what the effect on
non-compacting sister states will be. See generally NATIONAL POPULAR VOTE, supra note 8.

204 See KOZA, supra note 59; see generally NATIONAL POPULAR VOTE, supra note 8.

205 “The Citizens of each State shall be entitled to all Privileges and Immunities of Citizens in
the several States.” U.S. CONST. art. IV, § 2, cl. 1.

206 The Court stated, “Any time a State adopts a fiscal or administrative policy that affects the
programs of a sister State, pressure to modify those programs may result. Unless that pressure
transgresses the bounds of the Commerce Clause or the Privileges and Immunities Clause . . . it is
not clear how [the] federal structure is implicated.” U.S. Steel Corp. v. Multistate Tax Comm’n,
434 U.S. 452, 478 (1978); see Bradley T. Turflinger, Note, Fifty Republics and the National
Popular Vote: How the Guarantee Clause Should Protect States Striving for Equal Protection in
Presidential Elections, 45 VAL. U. L. REV. 793, 812—13 (2011).
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state to claim that its rights have been infringed upon due to the effect
of a compact.27 In the case of the NPVIC, non-compacting states would
not suffer a secondary effect because the NPVIC does not take away
any of their rights or attempt to diminish them in any way.2%® Just
because an effect of the NPVIC may be that smaller states get less
presidential candidate attention, this is not a primary, or even a
secondary, effect.

In light of the relevant case law, constitutional provisions, and
scholarly commentary, it is clear that the National Popular Vote
Interstate Compact passes the Compact Clause tests set out by the Court
since it does not encroach on federal supremacy and it does not so
gravely encroach on the rights of non-compacting sister states.2? The
NPVIC passes both the Virginia and the U.S. Steel Corp. tests,?!? and
the states are not exercising any constitutional right they would not have
had.2!! It does not matter if the NPVIC is in place or not; states
choosing to allocate their electoral votes in a different way is a power
they have under Article II Section 1.212

III. IN THE CASE OF CITIZENS OF A NON-COMPACTING SISTER STATE
VERSUS CITIZENS OF A COMPACTING STATE: THE FORMER IS LEFT
WITHOUT A LEG TO STAND ON

This Part will provide an important solution to the problem set out
in the preceding sections: since the NPVIC passes all Compact Clause
tests—thus, it does not need congressional consent for its enactment—
and the states have plenary power under Article II to appoint their
electors in the manner they see fit, one of the only ways for the NPVIC
to be challenged and/or abolished is if a non-compacting sister state
chose to bring suit against a compacting state in order to get rid of the
law. However, this Note argues that even if the merits of the claim are
constitutional, courts should dismiss these cases because the non-
compacting sister state would not have standing to bring such a suit.?!3
Since the NPVIC does not require congressional consent and a lawsuit
of this type would not survive, there is virtually nothing stopping the

207 Turflinger, supra note 206, at 833-34.

208 See generally NATIONAL POPULAR VOTE, supra note 8.

209 See infra Part III.

210 See U.S. Steel Corp., 434 U.S. 452.

211 See generally U.S. CONST. art. 11, § 1, cl. 2.

212 4.

213 Standing is required for any litigant to bring a suit—this means that a party must have
injury, causation, and redressability in order for the case to be heard. See infra notes 215-217 and
accompanying text. This Note will further analyze these doctrines and conclude that a non-
compacting sister state attempting to bring suit would have no standing in such a case.
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NPVICs enactment if it were to acquire the necessary 270 electoral
votes needed for it to pass.?2!4 Because the NPVIC passes all
constitutional tests, a state could not go before a court and assert that the
statute is unconstitutional—it would have to attempt to assert a different
argument.

In order for a plaintiff to have Article III standing, it must show
three elements: injury-in-fact (a specific injury—meaning that a
plaintiff cannot simply go to court wanting to change the law),
causation?!’ (the law that is being challenged must have caused the
injury and/or the defendant must have caused the injury), and
redressability (the issue must be capable of being redressed by the
court).2'® One of the most frequently litigated prongs that arise in cases
is the injury-in-fact prong.2!” The United States Supreme Court has
stated that in order to meet the standing requirements outlined in Article
111,218 a plaintiff must prove that he has a “personal stake” in the dispute
and the alleged injury is particularized to him.2!°

Prudential standing issues arise when the plaintiff may have Article
IIT standing, but a court still should not take the case whether it is for
policy reasons, or that the dispute would be more effectively resolved
with another branch of government.2?? One instance of when this

214 See generally NATIONAL POPULAR VOTE, supra note 8.

215 This Note will not evaluate the causation prong of constitutionally-required standing.

216 For example, when an issue is better suited with the legislature rather than with the court.
See Allen v. Wright, 468 U.S. 737 (1984); Lujan v. Defs. of Wildlife, 504 U.S. 555, 573-74
(1992) (holding that although the plaintiffs had constitutionally-required standing in challenging
the actions of the Endangered Species Act of 1973, they did not have prudential standing because
they were asserting a “generalized grievance” since they could not prove that they were directly
affected by the statute at issue).

217 See, e.g., Conservation Law Found. v. EPA, 964 F.Supp.2d 175, 186, 188 (D. Mass. 2013)
(holding that citizens that petitioned the Environmental Protection Agency in order to change
their policies on certain climate change issues did not have constitutionally-required standing
because they did not allege a specific injury in fact that directly affected them); Simon v. E.
Kentucky Welfare Rights Org., 426 U.S. 26, 39-40 (1976) (holding that organizations that sought
to promote health service access to the poor could not establish constitutionally-required standing
simply by this goal alone). Courts have even determined that there are instances where State
Senates do not have constitutionally-required standing. See Favors v. Cuomo, No. 11-cv-5632,
2013 WL 5818773 (E.D.N.Y. Oct. 29, 2013) (holding that the Senate Minority did not have a
personal interest in alleging that a certain Senate plan violated the equal population requirement
of the Fourteenth Amendment).

218 U.S. CONST. art. 111, § 2.

219 See Raines v. Byrd, 521 U.S. 811, 818-19 (1997) (citing Allen, 468 U.S. 737); see also
Coastal Outdoor Advert. Grp. v. Township of E. Hanover, 630 F.Supp.2d 446, 450 (D.N.J. 2009)
(quoting Elk Grove Unified Sch. Dist. v. Newdow, 542 U.S. 1, 11-12 (2004)) (“In addition to the
constitutionally-required standing factors, prudential factors also apply, which constitute
‘judicially self-imposed limits on the exercise of federal jurisdiction.””).

220 “[A] plaintiff raising only a generally available grievance about government—claiming
only harm to his and every citizen’s interest in proper application of the Constitution and laws,
and seeking relief that no more directly and tangibly benefits him than it does the public at
large—does not state an Article III case or controversy.” Lujan, 504 U.S. at 573-74.
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happens is when the plaintiff is asserting a “generalized grievance,”
rather than a specific injury.?2! In the case of the NPVIC, the plaintiffs
in such a case would be asserting a generalized grievance, and would
simply be going to the court to complain about how the political arena
has arrayed itself, rather than alleging a specific, direct injury.?22
Additionally, the citizens of a non-compacting sister state would not be
able to claim that they have standing because they are taxpayers of a
state, since the Court has struck down this idea.223 The rest of this Part
will focus on how a hypothetical plaintiff in the case of the NPVIC
would have neither constitutionally-required nor prudential standing to
succeed in a case.

A.  Article 11l Standing Fails

First, a non-compacting state seeking to bring suit would not have
Article III standing because it would not have an injury-in-fact. As the
Court in Raines said, the state would not be able to allege a specific,
personal injury that is directly particularized.??* For example, a state
would go before a court asserting that the NPVIC has adversely affected
them because they now do not have as much political influence,
presidential candidates are not visiting their state as much, etc.
However, as this Note previously explored, there is nothing to support
these arguments and there is no evidence to suggest that presidential
candidate visits are directly correlated with political influence.?? In
addition to not having an injury-in-fact, the plaintiffs would also not
satisfy the redressability requirement of constitutionally-required
standing.??¢ If a suit such as this were to arise, the court would
determine that it could not redress the injury that the plaintiff is

221 d ; see also Allen, 468 U.S. 737 (explaining that parents of children in private segregated
schools do not have standing because they are simply coming to the Court with a problem that the
political area has arrayed itself). The Court explains that in order to solve this problem, the
plaintiffs should have gone to the legislature. Lujan, 504 U.S. at 606. But see Flast v. Cohen, 392
U.S. 83 (1968) (explaining that the only exception in the generalized standing principle is when
government expenditures are being challenged under the Establishment Clause of the
Constitution). This is the only exception to standing that’s been addressed by the Supreme Court,
and the NPVIC does not fall within this exception. /d. at 105.

222 Since the party would not go to the Court asking for a change in the laws, that is not a
specific injury; that is a proper question for the legislature, not the Court. Allen, 468 U.S. at 761.

223 United States v. Richardson, 418 U.S. 166 (1974) (holding that a taxpayer cannot go to the
Court asking how the CIA spends tax dollars, since that is not a direct injury since all members of
the public share the injury and the judiciary can’t act as a “second guessing mechanism”).

224 Raines, 521 U.S. at 829-30.

225 See supra note 199.

226 Additionally, the Ninth Circuit has defined redressability as requiring “an analysis of
whether the court has the power to right or to prevent the claimed injury.” Gonzales v. Gorsuch,
688 F.2d 1263, 1267 (9th Cir. 1982).
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claiming it has, since it is not certain whether or not the court’s remedy
would fix the plaintiff’s injury.22’

B.  Prudential Standing Fails

Even in the rare occurrence that a court does determine that the
plaintiff has constitutionally-required standing, it would still dismiss the
case on the grounds that the plaintiff does not have prudential standing,
meaning that the alleged injury is a generalized grievance that is more
capable of being remedied by another branch of government—here, the
legislature.228 The plaintiff would have to allege something more than
the “generalized interest of all citizens in constitutional governance.”22?
There could not be a more perfect generalized grievance than the fact
that the citizens of the non-compacting sister state do not like the law.
Hypothetically, their argument would go something along the lines of
the following: “The National Popular Vote Interstate Compact
adversely impacts us as citizens because if it were to go into effect we
would have less political influence in presidential elections than we do
today under the Electoral College.” The plaintiff would effectively be
alleging that they did not like the law because of the effect it has on all
citizens, which is prohibited under traditional prudential standing
principles.?30

Thus, the entire argument of citizens attempting to oppose the
National Popular Vote Interstate Compact in court would first try to rely
on Article III standing. This would fail since they would not be able to
allege a specific injury-in-fact that directly affects the plaintiff alone,
since they would not be able to successfully argue that their political
influence would be diminished if the NPVIC were to go into effect. The
plaintiffs would additionally not satisfy the redressability prong of
constitutionally-required standing, since the issue is not capable of
being redressed by the court and would be more appropriately by the
legislature.?3! Next, even if a court were to find that the plaintiff did
have Article III standing, the plaintiff would not have prudential

227 See, e.g., Hein v. Freedom From Religion Found., Inc., 551 U.S. 587 (2007) (holding that
the “mental displeasure” injury alleged by the plaintiff is not capable of being redressed by the
Court).

228 See, e.g., Allen v. Wright, 468 U.S. 737, 761 (1984); Lexmark Int’l, Inc. v. Static Control
Components, Inc., 134 S.Ct. 1377, 1387-89 (2014).

229 Schlesinger v. Reservists Comm. to Stop the War, 418 U.S. 208, 217 (1974); see, e.g.,
Warth v. Seldin, 422 U.S. 490 (1975); United States v. Richardson, 418 U.S. 166 (1974). “[A]
‘generalized grievance,” no matter how sincere, is insufficient to confer standing.” Hollingsworth
v. Perry, 133 S.Ct. 2652, 2662 (2013).

230 Hollingsworth, 133 S.Ct. at 2662.

231 See supra note 220.
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standing since it would be asserting a generalized grievance that affects
“all citizens in constitutional governance.”?2 A court would have no
choice but to hold that, although the generalized grievance is sincere,
the alleged injuries and the generalized grievances the plaintiffs allege
do not amount to satisfy any prong of standing?3>—and the case would
be dismissed.

C. What About the Candidates?

Another standing argument briefly worth addressing is, after the
NPVIC gets enacted, what if a presidential candidate wins in a state
using the Electoral College, but does not win the national popular vote?
That is, the flip side of what happened in the infamous 2000 presidential
election. This would mean that they would effectively have to give up
their electoral votes. If that candidate were to bring a suit, would that
candidate have standing, and would it be a successful suit? It is likely
that a candidate would have a better argument for standing than a state
would, considering they effectively lost the presidency because of the
NPVIC—thus, a direct injury.23* However, it would have to depend on
the results of the election: if losing those electoral votes cost the
candidate the election, there is a better argument for standing.

However, even if standing could be established, there will likely be
no remedies available for such a candidate, and they would likely lose
the suit, just as in 2000.23> While the Court in 2000 did not specifically
address the Electoral College issue, the result was the same in that the
Electoral College system remained unchanged, and Gore did not assume
the presidency as a result of this case.?3¢

CONCLUSION

It is no secret that the Electoral College is one of the most
controversial and one of the most challenged constitutional provisions
in the Constitution.?37 After the infamous 2000 election, this became
even more so—people were appalled that a presidential election could
turn out this way, voters felt as if their votes did not count, and people

232 See supra Section I11.B.

233 See supra Sections IILA. & B.

234 See supra note 217.

235 See Bush v. Gore, 531 U.S. 98 (2000) (per curiam).
236 See id.

237 See supra Part I1.
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sought reform.23®¥ There have been many attempts to abolish the
amendment?3°—all unsuccessful—and there have been many proposed
solutions to the problem—all unavailing or impossible to enact.24? The
National Popular Vote Interstate Compact is leading the way—a
compact that would change the system, without changing the system.24!

The most common criticism of the NPVIC is that it is an
unconstitutional compact since it does not have congressional
consent.2*2 However, as this Note shows, congressional consent is not
needed in the case of the NPVIC because it does not encroach on
federal supremacy?#3 or on the rights of non-compacting sister states.24
As it passes both the Virginia and U.S. Steel Corp. compact tests,
congressional consent is not necessary.24

With all of this in mind, the next avenue opponents of the NPVIC
could attempt to travel down is seeking a remedy from a court.
However, it would quickly be determined that citizens of non-
compacting sister states do not have a leg to stand on—they have
neither constitutionally-required nor prudential standing to bring such a
suit.24¢ They would not be able to allege a specific injury in fact capable
of redressability by a court (since lesser political influence should not be
considered an injury), and their assertion of a generalized grievance
would further reinforce the fact that the courts are not the place for these
citizens to be challenging the NPVIC.247

Since the National Popular Vote Interstate Compact is not an
unconstitutional compact because it does not require congressional
consent and it does not encroach on federal supremacy or the rights of
non-compacting sister states, and since citizens of non-compacting
sister states would not have standing to bring suit, there is virtually
nothing stopping the NPVICs enactment. This is not harmful or
threatening to democracy since the NPVIC would be wholly more
democratic than the Electoral College system today. Once the number
of states that enact the compact electoral votes reaches 270, the National
Popular Vote Interstate Compact will largely determine the outcome of
the election of the president of the United States.

238 See supra Section 11.C.

239 See supra Section 1L.A.

240 See supra Section 11.C.

241 See KOZA, supra note 59; see generally NATIONAL POPULAR VOTE, supra note 8.

242 See supra Part I1.

243 See supra Section 11.C.1.

244 See supra Section I1.C.2.

245 See Virginia v. Tennessee, 148 U.S. 503 (1893); U.S. Steel Corp. v. Multistate Tax
Comm’n, 434 U.S. 452 (1978); supra Section II.C.

246 See supra Part 111

247 See Lujan v. Defs. of Wildlife, 504 U.S. 555 (1992); supra Section IIL.B.
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Note

Uncertainty Maintained:
The Split Decision Over Partisan Gerrymanders in
Vieth v. Jubelirer

Michael Weaver*

I. INTRODUCTION

Since the early years of the Republic, legislators have redrawn
electoral districts to achieve the greatest benefit to thelr political party,
but recently this practice has become more malicious.! For example, in
the 2002 Congressional elections, 356 out of the 435 House of
Representatives members’ districts were decided by margins of more
than twenty percent and only four incumbents who faced non-
incumbent challengers were defeated.? Only in the last forty years has
the judiciary entered the political thicket of apportlonment Despite the

*  ].D. expected May 2006. I would like to thank the members and editorial board of the
Loyola University Chicago Law Journal for all of their advice and hard work, without which, this
article would not have been possible. Special thanks to Sarah Smith and Carina Segalini for
making the writing and editing process much more enjoyable. I also thank my family for their
constant support and all those who allowed me to discuss the finer details of legislative
apportionment.

1. A New Map: Partisan Gerrymandering as a Federalism Injury, 117 HARV. L. REV. 1196
(2004) (providing one example of the actions of the Governor and state legislature of Texas
creating a new electoral map simply based on political considerations and not on new census data
or a judicial order).

2. Fred Hiatt, Time to Draw the Line, WASH. POST, May 3, 2004, at A21.

3, See infra Part I1.C (outlining the Court’s role in apportionment related issues). The Court
first entered into the political thicket of apportionment in Baker v. Carr, 369 U.S. 186 (1962),
infra Part I1.C.1 (discussing the decision in Baker and its aftermath). In subsequent decisions, the
Court established the one person, one vote standard to resolve apportionment disputes. Reynolds
v. Sims, 377 U.S. 533, 568 (1964). Based on Fourteenth Amendment grounds, the Court
affirmed that equal numbers of voters should elect equal numbers of representatives. Id. at 560—
61; infra Part IL.C.2 (discussing the one person, one vote standard and the relevant cases).
Beyond the mathematical formula of one person, one vote, the Court developed the concept of
fair and effective representation when dealing with apportionment issues such as racial or partisan
gerrymandering.  See infra Part I1.C.3 (discussing the concept of fair and effective
representation); infra Part I1.C.4 (discussing the development of racial gerrymandering
Jjurisprudence).
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United States Supreme Court’s activity, the Court has largely avoided
the apportionment-related issue of partisan gerrymandering.* In 2002, a
federal district coun faced the issue of partisan gerrymandering in Vieth
V. Pennsylvania,® where Pennsylvania Democrats brought suit alleging
that the Pennsylvania Legislature’s redistricting plan violated their
constitutional rights.6

The case eventually reached the United States Supreme Court, and
commentators viewed it as one of the more important cases in recent
memory However, the Court failed to live up to expectations. 8 A
fractured Court wrote five opinions, ultimately dismissing the claim.’ A
four-Justice plurality dismissed the political gererandermg claim,
holding it was a non-justiciable political question.”~ The five other
Justices disagreed as to the plurality’s view of Just101ab111ty, but failed to
establish a majority standard for the lower courts.!! Instead of resolving
an important problem facing the nation, the Court created greater

4. See infra Part ILD (discussing the Court’s history with partisan gerrymandering). The
Court’s major decision dealing with partisan gerrymandering occurred in Davis v. Bandemer, 478
U.S. 109 (1986). A majority of six Justices determined partisan gerrymandering justiciable.
Bandemer, 478 U.S. at 119-20. The Court found plans that dilute the vote of political groups to
be constitutionally suspect. Id. However, the Court failed to establish a majority standard to
adjudicate these claims. Id.; see infra Part ILE. (discussing Davis v. Bandemer).

5. Vieth v. Pennsylvania, 188 F. Supp. 2d 532 (M.D. Pa. 2002).

6. Id. at 534. A number of Pennsylvania Democrats alleged the new state congressional
redistricting plan violated the one person, one vote requirement and that it constituted an
unconstitutional partisan gerrymander. Id. at 536. The complaint stated that the plan trampled
the protections of the First and Fourteenth Amendments. Id. at 537. A three-judge district court
initially found the plan unconstitutional, but a revised plan passed constitutional muster. /d.

7. Vieth v. Jubelirer, 124 S. Ct. 1769 (2004). See J. Clark Kelso, Vieth v. Jubelirer: Judicial
Review of Political Gerrymanders, 3 ELECTION L.J. 47, 51 (2004) (“Vieth may be one of the most
revealing and important voting cases since Baker v. Carr.”); Jeffrey Toobin, The Great Election
Grab, THE NEW YORKER, Dec. 8, 2003, at 63. (“[Vieth] could well become the court’s most
important foray into the political process since Bush v. Gore.”).

8. Charles Lane, Justices Order New Look at Tex Redistricting Case, GOP-Crafted Plan Stays
in Effect for this Election, WASH. POST, Oct. 19, 2003, at A21. “[Vieth] was a monumental non-
decision, a case in which five justices said partisan gerrymandering cases can go forward, but also
said there is no standard by which to judge them.” Id. (quoting Richard Hasen, election law
specialist, Loyola Law School in Los Angeles); John B. Anderson & Robert Richie, A Better Way
to Vote, LEGAL TIMES, May 17, 2004 (arguing that the Court could have taken dramatic acuon
that would have established an unambiguous standard for the country).

9. Vieth, 124 S. Ct. at 1773. Justice Scalia announced the judgment of the Court and delivered
an opinion. Id. Justice Kennedy filed an opinion concurring in the judgment. Id. at 1792.
Justices Stevens, Souter and Breyer each filed separate dissenting opinions. /d. at 1784; see infra
Part II1.C (discussing the opinions of the Justices).

10. Vieth, 124 S. Ct. at 1773. Justice Scalia wrote for the plurality, in which the Chief Justice
and Justices O’Connor and Thomas joined. Id. See infra Part III.C.1 (discussing the plurality
opinion); infra Part I1B (discussing the concept of non-justiciable political questions).

11. See infra Part II.C.2 (discussing the concurring opinion of Justice Kennedy); infra Part
IT1.C.3 (discussing the dissenting opinions of Justices Stevens, Souter and Breyer).
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confusion and prolonged the fight over partisan gerrymandering. 2 In
the short term, the Vieth decision will alter ne1ther the acts of the
partisan gerrymander nor the struggle to stop it.! Regardless, the
decision did open new avenues to explore the creation of judicially
manageable standards.'*

Part II of this Note will provide an overview of partisan
gerrymandering 1n the United States and the concept of the political
question doctrine.’® Part II will also explain the development of
judicially mana§eable standards used to adjudicate claims related to
apportlonment Part IIT will discuss the plurality, concurring, and
dissenting opinions from the United States Supreme Court’s decision in
Vieth v. Jubelirer.'” Part IV will argue that the dissenting Justlces
correctly held partisan gerrymandering is not a political questlon 8 Part
IV will reason that Justice Stevens’s dissenting opinion provided the
best judicially manageable standard with which to resolve partisan
gerrymandering disputes.19 Part V will examine the effects that Vieth
created for lower courts struggling to resolve partisan gerrymandering
cases.?’ This Note will conclude by asserting that Vieth falled to
provide a resolution, but laid a foundation for one in the future.?

12. Samuel Issacharoff & Pamela S. Karlan, Where to Draw the Line?: Judicial Review of
Political Gerrymanders, 153 U. PA. L. REV. 541, 578 (2004); see infra Part IV (analyzing the
decision in Vieth).

13. See infra Part V.A (discussing the short term impact of Vieth); infra note 425 (discussing
the Supreme Court decision of Cox v. Larios, 124 S. Ct. 2806 (2004), rendered shortly after Vieth,
which dealt with legislative apportionment). '

14. Session v. Perry, 298 F. Supp. 2d 451 (E.D. Tex. 2004), vacated by, 1235 S. Ct. 351
(2004) (involving the longstanding feud over the redistricting plan in Texas). The Supreme Court
ordered a three-judge panel to take into account the Vieth decision and review the court’s decision
allowing a gerrymandered congressional districting plan to be implemented. Charles Lane,
Justices Order New Look at Texas Redistricting Case, WASH. POST, Oct. 19, 2003, at A21. See
infra Part V.B (discussing the long term impact of Vieth); infra note 61-62 & 435 (discussing the
Session decision).

15. See infra Part II (outlining the concept of gerrymandering and the doctrine of political
question).

16. See infra Part II (discussing the development of judicial standards dealing with
gerrymandering and apportionment claims).

17. See infra Part IIL.C.1 (discussing the plurality opinion in Vieth); infra Part NIIL.C.2
(discussing the concurring opinion in Vieth); infra Part 1IL.C.3 (discussing the dissenting opinions
in Vieth).

18. See infra Part IV.A (analyzing the correctness of the dissenting opinions).

19. See infra Part IV.C (analyzing Justice Stevens’s dissenting opinion).

20. See infra Part V (discussing the effects of Vieth upon lower courts attempting to adjudicate
partisan gerrymandering claims).

21. See infra Part V (explaining how Court precedent provided the foundation to develop
manageable standards).
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II. BACKGROUND

The development of partisan gerrymandering jurisprudence in the
United States laid the foundation for the Court’s decision in Vieth.??
This Part will explain the path the Court reached in declaring partisan
gerrymandering justiciable and the Court’s struggle with establishing
standards of review.?> Part ILA will provide a brief history of partisan
gerrymandering in the United States.®* Part ILB will discuss the
political question doctrine, a doctrine used for many years to exclude
partisan gerrymandering from judicial review.?> Part I1.C will trace the
judicial steps of creating manageable standards that ultimately lead to
the decision in Vieth.?® Part ILD will review the Court’s treatment of
the partisan gerrymander before it was declared justiciable.”” Part IL.E
will explore the Supreme Court decision of Davis v. Bandemer,® which
made partisan gerrymandering ;udicially reviewable, and its effect on
partisan gerrymandering claims. o

A. The Gerrymander in the United States

While the Court’s role in gerrymandering disputes developed only in
the last forty years, gerrymandering has been 3;())art of the United States’
political process since the Nation’s founding.”™ Part I[.A.1 will define
the concept of gerrymande:ring.31 Part II.A.2 will review the history of
gerrymandering in the United States.*

22.  See infra Part I (discussing the development of apportionment law jurisprudence).

23. See infra Part I A-E (discussing the history of gerrymandering in the United States and
the courts’ attempts to develop judicial standards to counter the harms).

24. See infra Part I1.A (discussing the history and the concept of gerrymandering in the United
States).

25. See infra Part ILB (discussing the political question doctrine).

26. See infra Part II.C (discussing the application of judicially manageable standards to
apportionment and other election disputes involving the Equal Protection Clause).

27. See infra Part 11D (reviewing the first Supreme Court cases dealing with partisan
gerrymandering).

28. Davis v. Bandemer, 478 U.S. 109 (1986).

29. See infra Part ILE (discussing Davis v. Bandemer, which established that partisan
gerrymandering claims were justiciable, and lower court decisions attempting to apply the
Bandemer standards).

30. ELMER C. GRIFFITH, THE RISE AND DEVELOPMENT OF THE GERRYMANDER (Leon Stein
ed., AmoPress 1974) (1907) (providing a comprehensive history of gerrymandering from the
colonial period until 1842 and the advent of wide-spread use of single-member districts in the
United States).

31. See infra Part ILA.1 (discussing the general concept of gerrymandering and its impact on
elections).

32. See infra Part I1.A.2 (discussing the history of gerrymandering in the United States).
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1. What is a Gerrymander?

Gerrymandering is the method of creating electoral districts that
provide the greatest electoral benefit to the political party drawing the
boundaries.> It is normally viewed as a dishonest activity and has been
criticized for a variety of reasons.>* The main criticism arising from the
actions of the gerrymander is the ability of the minority to dilute the will
of the majority.35 The scope of what gerrymandering encompasses is
not always clear.’® Traditionally, the power of apportionment has been

33. Kirkpatrick v. Preisler, 394 U.S. 526, 538 (1969) (Fortas J., concurring) (describing
gerrymandering as “the deliberate and arbitrary distortion of district boundaries and populations
for partisan or personal political purposes”). “[Glerrymandering should be taken to encompass
all apportionment and districting arrangements which transmute one party’s actual voter strength
into the maximum of legislative seats and transmute the other party’s actual voter strength into
the minimum of legislative seats.” ROBERT G. DIXON, JR., DEMOCRATIC REPRESENTATION:
REAPPORTIONMENT IN LAW AND POLITICS 460 (1968).
34. GRIFFITH, supra note 30, at 8 (“One of the most unpatriotic acts of legislation possible is a
gerrymander.”). Griffith argues gerrymandering is “a species of fraud, deception, and trickery
which menaces the perpetuity of the Republic of the United States ... for it deals ... with
representative government.” Id. at 7. Griffith viewed gerrymandering as evil because “it is
cloaked under the guise of law” and “[a] political injustice is given the stamp of government and
is embodied in a law.” Id. at 8.
35. See id. at 21 (viewing gerrymandering as “a system of political discrimination™). Griffith
viewed gerrymandering as a fraudulent political trick, which can destroy the principles of
republican government. Id. at 7. For Griffith, gerrymandering is a “flagrant wrong that threatens
the perpetuity and stability of our political institutions.” Id.; see also Michael E. Lewyn, How to
Limit Gerrymandering, 45 FLA. L. REV. 403, 407 (1993) (discussing the various criticisms of
gerrymandering and specifically partisan gerrymandering). But see, MARK E. RUSH, DOES
REDISTRICTING MAKE A DIFFERENCE? 3 (1993) (arguing the real difficulty is the Court’s idea
that political groups are entitled to equal representational opportunities despite the inequalities
inherent in a winner-take-all single-member district system).
“[In [a single member plurality district] system, the opportunity to be represented is
for all intents and purposes the opportunity to vote with a group of like-minded voters
large enough to be a majority in a given district. When, therefore, does losing become
tantamount to denial of representational opportunity?”

Id.

36. BLACK’S LAW DICTIONARY 708 (8th ed. 2004) (defining gerrymandering as “[t]he
practice of dividing a geographical area into electoral districts, often of highly irregular shape, to
give one political party an unfair advantage by diluting the opposition’s voting strength.”); see
Robert G. Dixon, Jr., The Court, The People, and “One Man, One Vote”, in REAPPORTIONMENT
IN THE 1970s 29 (Nelson W. Polsby ed., 1971) [hereinafter Dixon, One Man, One Vote)
(“Gerrymandering is simply discriminatory districting which operates unfairly to inflate the
political strength of one group and deflate that of another.”); ANDREW HACKER,
CONGRESSIONAL DISTRICTING: THE ISSUE OF EQUAL REPRESENTATION 46 (1963)
(“Gerrymandering in short, is the art of political cartography.”). The term gerrymander
incorporates a number of meanings. Gordon E. Baker, Gerrymandering: Privileged Sanctuary or
Next Judicial Target?, in REAPPORTIONMENT IN THE 19708 122 (Nelson W. Polsby ed., 1971). A
silent gerrymander is when the legislature fails to redistrict at all, which was the situation in
Baker v. Carr, 369 U.S. 186 (1962). Id.; see infra Part I1.C.1 (discussing the Supreme Court case
of Baker v. Carr). An incumbent-protecting gerrymander or bipartisan gerrymander arises when
leaders of both parties agree to create districts in order “to preserve or enhance the electoral
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part of the legislative branch and controlled by the political party in
power.37 Usually, those charged with creating voting districts create
districts that give a benefit to a specific group in elections.’® These
districts are labeled gerrymandered when they do not conform to
traditional districting principles.39 Districts are usually gerrymandered
on the basis of race or politics.** Occasionally, gerrymandering can be

prospects of current officeholders.” GARY W. COX & JONATHAN N. KATZ, ELBRIDGE GERRY’S
SALAMANDER: THE ELECTORAL CONSEQUENCES OF THE REAPPORTIONMENT REVOLUTION 18
(2002). Nevertheless, the most notorious type of gerrymander happens when district lines are
created in a manner that benefits the party or faction in charge of the process. Baker, supra, at
131. Mark Rush concluded that gerrymandering is a problematic concept because of ambiguity
regarding: (1) the identity of the injured parties; (2) the meaning of representation; and (3) what
constitutes a denial of the fair opportunity to be represented. RUSH, supra note 35, at 2. A
number of models have been established in an attempt to assess fair representation. Id. at 59
(discussing some standard criteria used to assess gerrymandering).

37. Dixon, One Man, One Vote, supra note 36, at 35. “[T)he responsibility for revising
election districts is almost always placed, at least initially, with an elected legislative body.”
Richard L. Engstrom, The Political Thicket, Electoral Reform, and Minority Voting Rights, in
FAIR AND EFFECTIVE REPRESENTATION? 7 (Mark E. Rush & Richard L. Engstrom eds., 2001).
Redistricting is the redrawing of district lines, usually maintaining the same number of electoral
districts. RICHARD K. SCHER ET AL. VOTING RIGHTS & DEMOCRACY: THE LAW AND
POLITICS OF DISTRICTING 4 (1997). Reapportionment implies a change in the number of seats, as
well as the redrawing of lines. Id. The U.S. House of Representatives, state legislatures, and
many local legislatures are based on the idea of equal representation of the population, which
requires continual reapportionment to ensure population equity is achieved. Id. The creation of
Congressional district boundaries occurs in two phases. DAVID BUTLER & BRUCE CAIN,
CONGRESSIONAL REDISTRICTING: COMPARATIVE AND THEORETICAL PERSPECTIVES 43 (1992).
The first phase is the constitutionally and statutorily mandated decennial U.S. census, which
measures changes in the population. SCHER, supra at 4. After the census is completed, the
number of Congressional seats are allotted based on population to the fifty States. See BUTLER &
CAIN, supra, at 43~46 (describing the mathematical formulation used to allocate Congressional
seats). Next, the States adjust the congressional district boundaries to comply with the allocation.
Id. at 44,

38. See Dixon, One Man, One Vote, supra note 36, at 29 (considering all redistricting to
involve gerrymandering); see also Robert N. Clinton, Further Explorations in the Political
Thicket: The Gerrymander and the Constitution, 59 IOwA L. REv. 1, 3 (1973) (“The gerrymander
problem obviously arises from our geographic base for political representation.”).

39. See SCHER, supra note 37, at 40 (listing principles involved in the redistricting and
reapportionment process). Traditional districting principles include minority fairness, political
fairness, contiguity, compactness, preservation of communities of interest, continuity of
representation and district cores, avoidance of pairing, and respect for political boundaries and
topographical features. Id. See also J. Gerald Hebert, The Realists’ Guide to Redistricting, 2000
A.B.A. SEC. ADMIN. L. & REG. PRAC. 59-65 (describing the different traditional districting
principles). However, not all commentators believe these traditional principles are necessary in
order to provide proper representation. E.g., Dixon, One Man, One Vote, supra note 36, at 29-30
(owing to modern technology, the standards of contiguity and compactness are not as necessary
as the other principles to achieve legitimate representation).

40. NATIONAL CONFERENCE OF STATE LEGISLATURES, REDISTRICTING TASK FORCE, at
http://www.senate.leg.state.mn.us/departments/scr/redist/red2000/Ch3part2.htm (updated Oct. 31,
2003) [hereinafter Redistricting Task Force] (discussing the concept of racial gerrymandering);
see Lewyn, supra note 35, at 405 (defining partisan gerrymandering as “gaining through
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used as a positive tool when serving the interests of historically under-
represented minority groups.41 In these cases, the inherent evil of
gerrymandering must be tempered with the historical need to empower
under-represented groups.

Two techmques are employed to gerrymander districts: packing and
cracking.* Packmg occurs when the boundaries of an electoral district
are changed in order to create an area that incorporates a majority of
people who vote in a similar way.44 Packing “wastes” votes by creating
a few districts with super-majorities of like-minded voters, making it
easier for the party in fower to win or maintain control in the majority
of the other districts.*> Cracking arises when an area with a high
concentration of similar voters is split among several districts, ensuring
that these voters have a small minority in several districts rather than a
large majority in one, thereby diluting the voting power of the group. 46
Regardless of the method employed, the outcome of gerrymandering is

discretionary districting an unjustifiable advantage for one political party as opposed to the
others.”) (quoting Charles Backtrom et al., Issues in Gerrymandering: An Explanatory Measure
of Partisan Gerrymandering Applied to Minnesota, 62 MINN. L. REV. 1121, 1129 (1978)).

41. Redistricting Task Force, supra note 40 (discussing the use of gerrymandering to benefit
minority voters). This type of gerrymandering, such as the creation of minority-majority districts,
is done when electoral districts are developed in order to redress a long overlooked imbalance in
representation of minority groups. T. Thomas Singer, Reappraising Reapportionment, 22 GONZ.
L. REV. 527, 533-34 (1987); see infra Part 11.C.4 (discussing the impact of affirmative action
racial gerrymandering on minorities).

42, See Singer, supra note 41, at 533-35 (discussing the Voting Rights Act of 1965 and the
Court’s attempt to protect minority representation). This balancing act is one reason why
gerrymandering is viewed as a difficult issue for the courts. Dixon, One Man, One Vote, supra
note 36, at 29-30. “The primary difficulty in forming standards is that the familiar criteria, even
including that of equal population, tend to fail at the outset by not recognizing the complexity of
the ultimate goal of fair and effective political representation for all significant groups.” Id. at 30.

43. Issacharoff & Karlan, supra note 12, at 551-52 (providing examples of how packing and
cracking is used to create gerrymandered districts); see Clinton, supra note 38, at 3—4 (discussing
the various tools used by the gerrymander); Lewyn, supra note 35, at 406 (discussing the specific
concepts of packing and cracking).

44. See BLACK’S LAW DICTIONARY 1140 (8th ed. 2004) (defining packing as “[a]
gerrymandering technique in which a dominant political or racial group minimizes minority
representation by concentrating the minority into as few districts as possible.”). The goal of
packing is to “waste” minority votes. SOUTHERN REGIONAL COUNCIL, VOTING RIGHTS
GLOSSARY, at http://www.southerncouncil.org/helpnet/glossary (last visited Apr. 23, 2005)
[hereinafter Voting Rights Glossary].

45. Issacharoff & Karlan, supra note 12, at 552.

46. BLACK’S LAW DICTIONARY 395 (8th ed. 2004) (defining cracking as “[a] gerrymandering
technique in which a geographically concentrated political or racial group that is large enough to
constitute a district’s dominant force is broken up by district lines and dispersed throughout two
or more districts”). Cracking “diminishes the ability of minority voters to elect representatives of
their choice to office by separating the minority population in the redistricting process into two or
more districts each with insufficient minority population to constitute an electoral majority.”
Voting Rights Glossary, supra note 44.
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to draw boundaries in such a way that the groups opposing the new
boundaries are concentrated so as to minimize their representation and
influence.?’

2. History of the Gerrymander

Vieth is not the first time Pennsylvania residents argued over
apportlonment During the colonial period, Pennsylvania counties
fought over equ1table representation, foreshadowing the future problems
of apportlonment Even with the colonial disputes, it took another
hundred years for the term gerrymander to be coined in the United
States.”® The term combines the word “salamander” with the last name
of Vice President Elbridge Gerry, who served under President Madison
and was the former Governor of Massachusetts.’! This term developed
in 1812 when Massachusetts redistricted its electoral boundaries, and
some thought an illustration of one of the new districts resembled a
salamander.>? Elbridge Gerry, who was then the Governor of
Massachusetts, signed the plan into law, forever attaching his name to
the term.>> The term quickly entered into the lexicon of American

47. Issacharoff & Karlan, supra note 12, at 551-53; see HACKER, supra note 36, at 54
(providing an example how gerrymandering worked in the 1962 elections).

48. GRIFFITH, supra note 30, at 26.

49. Id. In 1701, the Charter of Privileges for colonial Pennsylvania decreed the assemblies
should consist of four people from each county and two from the city of Philadelphia. Id. The
number of representatives from each county increased from four to eight in 1705. Id. Eventually,
this structure created animosity between the counties of Bucks, Chester, and Philadelphia against
the city of Philadelphia. Id. at 27. As the population of Philadelphia grew, the counties political
supremacy was threatened. Id. at 28. Three counties forced the city of Philadelphia to maintain
the charter provision until 1771. Id. at 27-28. The continuation of the provision prevented equal
representation of the city in the assembly based on population. Id. at 29. However, Pennsylvania
also became the first state to limit the workings of the political gerrymander. See, e.g., id. at 43—
45 (describing the state constitutional provision that attempted to restrain gerrymandering).

50. See id. at 16-17 (providing a detailed account of the creation of the term gerrymander).
The term first appeared in a Boston Gazette article entitled “The Gerrymander” on March 26,
1812. Id. at 17 n.1. The article described districts recently created by a Massachusetts
apportionment act. /d. at 16-17. The Massachusetts Democrat-Republican (Jeffersonian) party
created the districts in the apportionment act in order to dilute the strength of the Federalist Party.
RUSH, supra note 35, at 2.

51. GRIFFITH, supra note 30, at 17. Governor Gerry contributed to the United States more
then just providing the “Gerry” to gerrymander. Id. at 19. Governor Gerry was a member of the
Continental Congress, signed the Declaration of Independence, was elected to Congress, became
Governor of Massachusetts and served as the fifth Vice President of the United States. Id.
Representative Gerry also made the first motion in Congress to establish the Library of Congress.
Id.

52. Id. at 17. The districts created by the apportionment act formed bizarre shapes that
separated single towns from their proper counties. Id. One district, specifically the outer district
of Essex county, formed what many considered a very unusual shape. /d.

53. Id.
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politics. 54

Over the last two hundred years, gerrymandering has thrived, and
continues to do so today.’ 5 Recent Congressional elections illustrate the
continued success of the gerrymander 5 The 2004 election of the
House of Representatives was the fourth consecutive election in Wthh
the incumbent success rate was at least ninety-eight percent In
general, due to gerrymandering, races for seats in the House of
Representatives have become less and less competitive over the years.5 8

54. Id. at 19. The Boston Gazette went so far as to declare the term was synonymous with
deception. /d. “When a man has been swindled out of his rights by a villain, he says he has been
gerrymandered.” Id. (quoting from the Boston Gazette, April 8, 1813). However, the general
understanding of the word referred to the creation of districts for partisan advantage based on
artificial and arbitrary delineation. Id. at 20.

55. See Sasha Abramsky, The Redistricting Wars, THE NATION, Dec. 11, 2003, at 15
(illustrating how new technology allows sophisticated mapping programs to generate
devastatingly accurate district maps designed to pack or crack specific groups); see also Cox v.
Larios, 124 S. Ct. 2806 (2004) (dealing with a challenge to Georgia’s legislative reapportionment
plan for the State House of Representatives and Senate). The Supreme Court rendered its
decision on June 30, 2004, only a few months after the Vieth decision. Id. at 2806. The lower
court in Cox struck down a redistricting plan for the Georgia legislature on grounds that it failed
to comply with one-person, one-vote requirements. Id. at 2807. The Supreme Court summary
affirmed the Cox decision. Id. at 2806. Justice Stevens wrote, “after our recent decision in
{Vieth), the equal-population principle remains the only clear limitation on improper districting
practices, and we must be careful not to dilute its strength.” Id. at 2808. See infra notes 425-28
(discussing the impact of Vieth on the Cox decision); infra Part IL.C.1-4 (discussing the Supreme
Court cases involving gerrymandering).

56. Steve Chapman, Can Arnold Help to Restore True Democracy? BALT. SUN, Jan. 11, 2005,
at 11A. “In 2004, 95 percent of all victors won by more then 10 percentage points, and 83
percent won by more then 20 percent.” Id. In the 2002 Congressional elections, out of the 435
seats, 356 races were decided by margins of more then twenty percent. Fred Hiatt, Time to Draw
the Line, WASH. POST, May 3, 2004, at A21. Only four incumbents who faced non-incumbent
challengers were defeated. Id. Only forty-three House incumbents won reelection “narrowly”
defined as winning by less than sixty percent of the vote, while 338 House incumbents enjoyed
victory margins of twenty percent or more, including seventy-eight incumbents who ran
unopposed by a major party challenger. Daniel R. Ortiz, Got Theory? 153 U. PA. L. REV. 459,
477 (2004). More than a third of all State House delegations remained the same after the
election. /d. In the same election, numerous U.S. Senate elections were extremely competitive.
Id. at 486. Congressional gerrymandering in California fashioned an election without one
competitive race. Gary C. Jacobson, Terror, Terrain, and Turnout: Explaining the 2002 Midterm
Elections, 118 POL. SclL. Q. 1, 10 (2003). In California, not a single challenger in the general
election received as much as forty percent of the vote. Ortiz, supra, at 477.

57. JOHN SAMPLES & PATRICK BASHAM, CATO INSTITUTE, ONCE AGAIN, INCUMBENTS ARE
THE BIG WINNERS, available at http://www.cato.org/pub_display.php?pub_id=2889 (Apr. 23,
2005) [hereinafter INCUMBENTS].

58. See Sam Hirsch, The United States House of Unrepresentatives: What Went Wrong in the
Latest Round of Congressional Redistricting, 2 ELECTION L.J. 179 (2003) (discussing how
“redistricting has helped to transform the U.S. House of Representatives into a body that will no
longer accurately reflect majority will”). Historically, redistricting afier the census creates more
competitive Congressional races in the ‘02 years. Jacobson, supra note 56, at 10. However, only
four non-incumbent challengers won in the 2002 U.S. House of Representatives election, which
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Only sixteen of the 435 seats in the House of Representatives shifted
from one party to the other following the 2004 election.”® The dispute
over gerrymandering has become a battle for political survival, with
each new districting plan more wantonly partisan than the last.%° Some
redistricting plans have even moved beyond the traditional gerrymander
and taken the form of the so-called “perrymander,” named after
Governor Rick Perry of Texas®! A perrymander occurs when a
political party controls both houses of the state legislature and the
governor’s office and redistricts the state’s electoral boundaries without
new census data or a judicial order requiring a new plan.62 Many
viewed the Texas plan as the zenith of partisan gerrymandering since it
intended to create an additional seven safe Republican seats in the

was the lowest number of successful challenges in any U.S. general election. Id. at 11. The
number of races classified as “tossup” or “leaning” prior to the 2002 election amount to only
fourty-eight. Id. at 10. This is compared to the 1992 election that had 103 tossup races and the
1982 election that had eighty-four tossup races. Id.

59. Patrick O’Connor, Dems Waited for Breeze that Never Came, THE HiLL, Dec. 15, 2004, at
14. The sixteen party changes included two Democrats who switched parties before the election
and four Texas Democrats who lost the election mainly due to the redistricting plan implemented
in Texas. Id.; see infra note 62 (discussing the Texas redistricting plan). Outside of Texas, only
three incumbents lost reelection in 2004. O’Connor, supra, at 14. Nearly a third of the
incumbents faced either no challenger or one without campaign funds. INCUMBENTS, supra note
57.

60. CONGRESSIONAL QUARTERLY, JIGSAW POLITICS: SHAPING THE HOUSE AFTER THE 1990
CENSUS 3 (1990) fhereinafier JIGSAW POLITICS]. Issacharoff identified the relatively new
technique of “shacking” as a method to reduce voter representation. Issacharoff & Karlan, supra
note 12, at 552. Shacking does not focus on the voter, but on the actual incumbent representative.
1d. Shacking occurs when redistricting excludes an incumbent’s residence from the district of the
incumbent’s current constituents. Id. Shacking can also occur when redistricting places two
incumbents, normally from the same party, into one district forcing them to compete against each
other. Id. at 552-53. :

61. John Ratliff, Texas Republicans Crossed the Line This Time, WASH. PosT, Oct. 19, 2003,
at Bl. As governor of Texas, Perry helped to promote the Texas redistricting plan challenged in
Session v. Perry. Id.

62. A New Map: Partisan Gerrymandering as a Federalism Injury, supra note 1, at 1196
(viewing perrymandering as the “ultimate partisan gerrymander”). Traditionally, state
legislatures redraw Congressional and other legislative districts after the national Census, which
occurs every ten years. JIGSAW POLITICS supra note 60, at 3. Recently, the decennial tradition
has been broken through the introduction of redistricting plans in Colorado and Texas outside the
ten-year period. Abramsky, supra note 55. The Texas gerrymander saga involved Democrat
state senators fleeing to Okalahoma and New Mexico to prevent a quorum, while the Republicans
contacted local federal law enforcement officials to track down the Senators. /d. The Colorado
Supreme Court struck down that state’s gerrymandered plan. Id. The Colorado Supreme Court
ruled that the state constitution only allowed redistricting to occur once per census, and nullified
the new redistricting plan. Id.; see People ex rel. Salazar v. Davidson, 79 P.3d 1221, 1237 (2003)
(striking down Colorado General Assembly’s attempt to redistrict outside the usual decennial
census process), see generally Michael A. Carvin, “A Legislative Task”: Why Four Types of
Redistricting Challenges are Not, or Should Not Be, Recognized by Courts, 4 ELECTION L. J. 2,
40-50 (2005) (providing an in-depth discussion of the Colorado decision).
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closely-divided U S House of Representatives, outside the usual
decennial process Regardless even in the current env1ronment some
have attempted to find new ways to combat gerrymandermg The
possible ability of legislatures to rein in the gerrymander lends support
to the idea that partisan gerrymandering is a non-justiciable polmcal
question, making the role of the courts unnecessary and redundant.5

63. Richard L. Hasen, Looking For Standards (In All the Wrong Places): Partisan
Gerrymandering Claims After Vieth, 3 ELECTION L.J. 626, 627 (2004). Following the 2002
election, Texas Republicans gained unified control of the State’s legislature. Linda Greenhouse,
Justices Revive Texas Districting Challenge, N.Y. TIMES, Oct. 19, 2004, at A4. Under prodding
from Republicans House Majority Leader Tom DeLay, the state Republicans redistricted the
congressional seats of Texas outside the normal ten-year period. Toobin, supra note 7, at 63.
Less then two years before, the existing district plan had been implemented following the 2000
census. Greenhouse, supra, at 14. Holding successive special legislative sessions, the
Republicans over strong objections by the Democrats, passed a new plan shifting more then eight
million people into new districts, splitting one Democratic district into five pieces, and pairing six
Democratic and Republican incumbents in district redrawn to favor the Republican. /d. The map
included a district that stretched 340 miles from Rio Grande City near the Mexican border to the
State Capitol in Austin. Ratliff, supra note 61, at B1; see Session v. Perry, 298 F. Supp. 2d 451
(E.D. Tex. 2004), vacated by, 125 S. Ct. 351 (2004) (considering the Texas redistricting plan).

64. Joe Hadfield, Arnold Takes on the Gerrymander, CAMPAIGNS & ELECTIONS, Feb. 2005, at
21 (highlighting that states using an independent approach in redistricting created twice as many
competitive taces then gerrymandered states). In 1981, Iowa created a nonpartisan arm of the
legislature that creates the congressional districts for the state. Adam Clymer, Why lowa Has So
Many Hot Seats, N.Y. TIMES, Oct. 27, 2002 §4, at 5. The organization uses computer programs
to create compact, contiguous districts that disregard partisanship and incumbency. /d. However,
some criticize the plan since it does not focus on incumbent protection. Id. This lack of
protection could lead to a senior member of Congress being removed from office, which for a
small state like Towa could reduce its overall influence in Congress. Id. Justice Souter’s dissent
in Vieth even attempted to find a new method to combat gerrymandering by incorporating the
McDonnell Douglas burden-shifting method used in discrimination cases. Vieth v. Jubelirer, 124
S. Ct. 1769, 1817 (2004) (Souter, J., dissenting). The McDonnell Douglas test initially was used
in Title VII claims alleging racial discrimination. McDonnell Douglas Corp. v. Green, 411 U.S.
792 (1973). Under the McDonnell Douglas test, the plaintiff is required to establish a prima facie
case of discrimination. Id. at 802. The plaintiff must show: (1) the plaintiff is a member of a
racial minority; (2) the plaintiff applied for and was qualified for an open position; (3) the
plaintiff did not receive the position; and (4) after refusing to hire the applicant, the employer
kept the position open and continued to seek applicants with similar qualifications to the plaintiff.
Id. Once the plaintiff established a prima facie case, the burden then shifted to the employer to
articulate a legitimate, nondiscriminatory reason why the plaintiff was not hired. Id. If the
employer articulated a legitimate reason, the plaintiff was allowed to show the proffered reason is
pretextual. Id. at 804; see infra Part IIL.C.3.b (discussing Justice Souter’s new method to combat
partisan gerrymandering).

65. Vieth, 124 S. Ct. at 1775 (plurality opinion) (finding the “power bestowed on Congress to
regulate elections, and in particular to restrain the practice of political gerrymandering, has not
lain dormant”); see infra note 267 (providing a list of the various congressional acts); see also
Joseph C. Coates, III, The Court Confronts the Gerrymander, 15 FLA. ST. U. L. Rev. 351, 366~
71 (1987); Nathaniel Persily, In Defense of Foxes Guarding Henhouses: The Case for Judicial
Acquiescence to Incumbent-Protecting Gerrymanders, 116 HARV. L. REV. 649, 679 (2002).
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B. The Political Question Doctrine

The political question doctrine normally refers to subjects the courts
deem not applicable to judicial consideration.%® Under the doctrine, the
question is whether the advocated constitutional provisions provide
rights that the courts can enforce against parties in litigation.67 Political
questions fall within the principle of justiciability.® The justiciability
requirement places an obligation on parties to litigate an actual “case or
controversy.”® The doctrine is closely connected to the separation of
powers principle, in that political questions exclude from judicial
review controversies which revolve around determinations
constitutionally committed for resolution to Congress, state legislatures,

66. ERWIN CHEMERINSKY, CONSTITUTIONAL LAW 76 (2001). However, the desire to seek
protection of a political right does not automatically mean the issue is a political question. 16A
AM. JUR. 2D Constitutional Law § 265 (2004) [hereinafter Constitutional Law § 265]; see
LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW 99 (2d ed. 1988) (“An issue is political
not because it is one of particular concern to the political branches of government but because the
constitutional provisions which litigants would invoke as guides to resolution of the issue do not
lend themselves to judicial application.”). See generally Rachel E. Barkow, More Supreme than
Court? The Fall of the Political Question Doctrine and the Rise of Judicial Supremacy, 102
CoLuM. L. REV. 237 (2002) (providing a detailed account of the rise and fall of the political
question doctrine).

67. TRIBE, supra note 66, at 98.

68. Id. (noting political question cases delve into the limits of judicial competency making
them part of the justiciability doctrine). “The justiciability of a controversy depends not upon the
existence of a federal statue, but upon whether a judicial resolution of that controversy would be
consistent with the separation of powers principles embodied in the Constitution, to which all
courts must adhere even in the absence of an explicit statutory command.” Constitutional Law,
supra note 66, § 265; see Poe v. Ullman, 367 U.S. 497 (1961) {plurality opinion).

Justiciability is of course not a legal concept with a fixed content or susceptible to
scientific verification. Its utilization is the resultant of many subtle pressures,
including the appropriateness of the issues for decision by this Court and the actual
hardship to the litigants of denying them the relief sought.
Id. at 508-09. See generally TRIBE, supra note 66, at 67-72 (outlining the doctrine of
justiciability).

69. Article III of the United States Constitution limits the judicial power to only “cases and
controversies.” U.S. CONST. art. ITI, § 2, cl. 1. This requirement limits federal jurisdiction to
issues capable of being resolved by the courts and maintains a separation of powers between the
branches of government. See Flast v. Cohen, 392 U.S. 83 (1968) (defining the role and
jurisdiction of federal courts in a tripartite government).

In part those words [case and controversy] limit the business of federal courts to
questions presented in an adversary context and in a form historically viewed as
capable of resolution through the judicial process. And in part those words define the
role assigned to the judiciary in a tripartite allocation of power to assure that the federal
courts will not intrude into areas committed to other branches of government.
Justiciability is the term of art employed to give expression to this dual limitation
placed upon federal courts by the case-and-controversy doctrine.
Id. at 95.
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or the executive branch.”® The essential quality of a political question is
the court’s desire to avoid conflict with a co-equal branch of the
govemment in violation of the primary authority of that coordinate
branch.”! The doctrine is a mixture of constitutional interpretation and
judicial discretion. 7

The Supreme Court’s development of the political question doctrine
dates back to Marbury v. Madison. 73 Marbury is famous for
establishing the authority of the judiciary to review the constitutionality
of executive and legislative acts "4 The Marbury Court also sketched
the notion of a political questlon 3> The Court first applied the political
question doctrine in Luther v. Borden. 76 There, the Court faced the
prospect of determining the legitimate government of Rhode Island and
whether the state government violated the Guaranty Clause of the
Constitution.”” The Court concluded that the issue fell outside the

70. Constitutional Law § 265, supra note 66; see Baker v. Carr, 369 U.S. 186, 210 (1962)
(“The non-justiciability of a political question is primarily a function of the separation of
powers.”); TRIBE, supra note 66, at 107 (judging the political question doctrine “reflects the
mixture of constitutional interpretation and judicial discretion which is an inevitable by-product
of the efforts of federal courts to define their own limitations™). See generally Themes Karalis,
Foreign Policy and Separation of Powers Jurisprudence: Executive Orders Regarding Export
Administration Act Extension in Times of Lapse as a Political Question, 12 CARDOZO J. INT'L &
CoMP. L. 109, 140-47 (discussing the history and development of the separation of powers
doctrine).

71. See United States Dep’t. of Commerce v. Montana, 503 U.S. 442, 458 (1992) (invoking
the political question doctrine acknowledges the possibility that a constitutional provision may
not be judicially enforceable, but that decision is far different from determining that the specific
action does not violate the Constitution); 20 CHARLES ALAN WRIGHT & MARY KAY KANE,
FEDERAL PRACTICE AND PROCEDURE DESKBOOK § 15 (2002) (“[P]olitical-question doctrine
purports to establish that a particular question is beyond judicial competence no matter who raises
it, how immediate the interest it affects, or how burning the controversy. Judicial incompetence
to decide is in effect found to be beyond the help or needs of any adversaries.”).

72. TRIBE, supra note 66, at 107.

73. Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803). At issue was whether Congress acted
unconstitutionally in conferring upon the Court authority to issue original writs of mandamus,
which was not included in the Court’s original jurisdiction as defined by the Constitution. TRIBE,
supra note 66, at 23.

74. CHEMERINSKY, supra note 66, at 39. The case confirmed the “basic assumption that the
Constitution is judicially declarable law.” TRIBE, supra note 66, at 97.

75. Marbury, 5 U.S. at 170 (stating “[q]uestions, in their nature political, or which are, by the
constitution and laws, submitted to the executive, can never be made in this court”).

76. Luther v. Borden, 48 U.S. (7 How.) 1 (1849).

77. Luther, 48 U.S. at 34-37. The dispute followed the Dorr Rebellion in which a number of
Rhode Island citizens unsuccessfully challenged the charter government to adopt a new and more
democratic constitution. Id. The specific issue involved the actions of charter government
soldiers in ending the rebellion. Id. The Guaranty Clause mandates “[t]he United States shall
guarantee to every State in this Union a Republican Form of Government, and shall protect each
of them against invasion; and on Application of the Legislature, or of the Executive (when the
Legislature cannot be convened) against domestic violence.” U.S. CONST. art. IV, § 4.
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realm of judicial competence and that Congress, through the power of
the Guaranty Clause, had the capacity to make the proper
determination.’® Through the development of the political question
doctrine, the Supreme Court established areas that fell within the
doctrine; however, the boundaries of these areas have not always been
clear.”” Importantly, claims involving “political issues” have normally
fallen outside of the political question doctrine.

The Court delineated the boundaries of the political question doctrine
in Baker v. Carr®' The case involved the apportionment of the
Tennessee Assembly.82 The Assembly had not been reapportioned in

78. Luther,48 U.S. at 41-44.

79. See Charles M. Lamb, Judicial Restraint on the Supreme Court, in SUPREME COURT
ACTIVISM AND RESTRAINT 21 (Stephen C. Halpern & Charles M. Lamb eds., 1982) (noting the
meaning of a political question can be expanded or contracted to meet the conditions of the time).
Political questions “are at least as real as Santa Clauses in department stores before Christmas.
We have to know what to do about them even if we believe they ought not to be there.” WRIGHT
& KANE supra note 71, § 15 (quoting Zechariah Chafee, Jr.). Bushv. Gore, 531 U.S. 98 (2000) is
a recent example of the lack of clarity related to the political question doctrine. Mark Tushnet,
Law and Prudence in the Law of Justiciability: The Transformational Disappearance of the
Political Question Doctrine, 80 N.C. L. REV. 1203, 1229 (2002) (stating the issue of justiciability
was never truly raised in Bush v. Gore).

80. See, e.g., Bush v. Gore, 531 U.S. 98 (2000) (finding no political question related to
determining a State’s proper method in selecting electors); United States Dep’t of Commerce v.
Montana, 503 U.S. 422, 458 (1992) (reversing a judgment holding unconstitutional a 1941 statute
prescribing method of “equal proportions” as the method to be used for determining the number
of representatives to which each State was entitled, and concluding that the issue was “political”
only insofar as it “raised an issue of great importance to the political branches”); United States v.
Munoz-Flores, 495 U.S. 385 (1990) (holding a dispute under the Origination Clause, which
mandates that all bills for raising revenue originate in the House of Representatives, did not
present a non-justiciable political question); United States v. Nixon, 418 U.S. 683 (1974) (holding
that the intra-executive nature of the dispute between President Nixon and a special prosecutor
did not give rise to a political question); Powell v. McCormack, 395 U.S. 486 (1969) (concluding
that the political question doctrine did not bar review of the House of Representatives’ exercise of
the Article I, section 5 power to judge the qualifications of its members). But see, e.g., Nixon v.
United States, 506 U.S. 224 (1993) (concluding the Constitution’s textually demonstrable
commitment to the Senate of the conduct of impeachment trials prevented court review of the
specific Senate impeachment procedures); Goldwater v. Carter, 444 U.S. 996 (1979) (per curiam)
(summarily vacating the decision of a court of appeals holding that the President had the power to
terminate a treaty with Taiwan without the approval of the Senate, but dividing over the extent
that the political question doctrine controlled in the case); Gilligan v. Morgan, 413 U.S. 1 (1973)
(invoking the political question doctrine by finding a lack of standards for the court to determine
the validity of training of the Ohio National Guard under the Fourteenth Amendment); Coleman
v. Miller, 307 U.S. 433 (1939) (finding no basis in the Constitution to determine the length of
time allowed to ratify an amendment to the Constitution); Luther, 48 U.S. at 41-44 (holding the
Guaranty Clause providing a republican form of government fell within the powers of another
branch).

81. Baker v. Carr, 369 U.S. 186 (1962).

82. BUTLER & CAIN, supra note 37, at 27. Tennessee city voters brought the suit arguing the
gross inequalities in district populations for the state assembly violated the Tennessee constitution
and the Fourteenth Amendment. Id. at 29. The lack of reapportionment created a 23 to 1



2005] Uncertainty Maintained 1287

sixty years, despite a state constitutional requirement that representation
be based on population, and significant changes in population had
occurred since the last reapportionment in 1901.”° For many years, the
Court had maintained that reapportlonment was a political question, and
the Court had no role in settling dlsputes Regardless of the past, the
Court in Baker determined apportionment was no longer a political
question.85 The Court articulated six factors to determine whether the
issue in dispute was a non-justiciable political question.86 These six
factors gave the Court a structure in which to analyze political question
issues.”" Since Baker, the Court has continued to apply these factors,
rarely finding an issue to be a non-justiciable political question.88 The
Baker decision initiated and established the Court’s role in

disparity between the largest and smallest district in the Tennessee House and a 6 to 1 disparity in
the Tennessee Senate. Id.

83. Baker, 369 U.S. at 190-91; see RICHARD CLAUDE, THE SUPREME COURT AND THE
ELECTORAL PROCESS, 154-55 (1970) (discussing the issues raised by the plaintiffs and
defendants in Baker); Phil C. Neal, Baker v. Carr: Politics in Search of Law, in THE SUPREME
COURT AND THE CONSTITUTION, 189-90 (Philip B. Kurland ed 1965) (providing a background
to the situation in Tennessee at the time of the case).

84. See TRIBE, supra note 66, at 98-100 (providing an overview of Supreme Court cases
leading to Baker); see also Wood v. Brown, 287 U.S. 1, 8 (1932) (involving, for the first
significant time, the question of apportionment justiciability); see generally WRIGHT & KANE,
supra note 71, at § 15 (describing earlier Supreme Court cases involving the political question
doctrine). Wood involved the refusal of the Court to invalidate a Mississippi law that had created
districts of unequal populations. Wood, 287 U.S. at 8. Four Justices asserted that the Court did
not have jurisdiction over redistricting. Id.

8S. Baker,369 U.S. at 210.

86. Baker, 369 U.S. at 217. The Court’s factors included:

[A] textually demonstrable constitutional commitment of the issue to a coordinate
political department; or a lack of judicially discoverable and manageable standards for
resolving it; or the impossibility of deciding without an initial policy determination of a
kind clearly for nonjudicial discretion; or the impossibility of a court’s undertaking
independent resolution without expressing lack of the respect due coordinate branches
of government; or an unusual need for unquestioning adherence to a political decision
already made; or the potentiality of embarrassment from multifarious pronouncements
by various departments on one question.
Id.

87. TRIBE, supra note 66, at 100-02. Justice Brennan continually underlined the concern that
the doctrine focus on separating the proper sphere of federal judicial power from the appropriate
spheres of federal executive and legislative power. Baker, 369 U.S. at 217.

88. See TRIBE, supra note 66, at 105 (discussing the use of political question doctrine as a
basis to hold an issue as non-justiciable); Barkow, supra note 66, at 268-73 (discussing the cases
involving political question doctrine following Baker); supra note 80 (listing a number of
Supreme Court cases involving the doctrine). But see Gilligan v. Morgan, 413 U.S. 1, 11 (1973)
(stating that simply “because this doctrine has been held inapplicable to certain carefully
delineated situations, it is no reason for federal courts to assume its demise”). Gilligan is one of
the only cases since Baker to invoke the political question doctrine and find the issue non-
justiciable. TRIBE, supra note 66, at 105.
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apportionment disputes.®

C. The Reapportionment Revolution

Once the Court entered the political thicket, it wasted no time in
makmg its mark.”® The Court first developed the “one person, one
vote” standard requiring ‘legislatures to create districts with equal
populations.91 Even with the mathematical formula, the Court focused
on the qualitative idea of fair and effective representation.’?> As a result,
the jurisprudence continued to develop from the Voting Rights Acts of
1965 and a series of racial gerrymandering cases.

1. Entering the Political Thicket

While Baker is famous for establishing the factors which determine a
political question, the decision also established the Court’s role in
apportionment controversies.>* Previously, the Court refused to enter
the political thicket of apportionment, most notably in the case of
Colegrove v. Green. %5 The Baker decision changed this direction.”® In
Baker, Tennessee voters brought a claim alleging that the failure of the
Tennessee Assembly to readjust the electoral districts violated their

89. Dixon, One Man, One Vote, supra note 36, at 385.

90. See infra Part H.C.1 (outlining the apportionment revolution).

91. See infra Part I1.C.2 (discussing the one person, one vote standard).

92. See infra Part I1.C.3 (discussing the search for fair and effective representation).

93. See infra Part I1.C.4 (discussing the racial gerrymandering cases and the related
standards).

94. Baker v. Carr, 369 U.S. 186 (1962); TRIBE, supra note 66, at 100 n.32 (deeming Baker
began the series of cases that “effectively restructured most of the nation’s legislatures”).

95. Colegrove v. Green, 328 U.S. 549, 556 (1946). Justice Frankfurter writing for the Court
believed “[cJourts ought not to enter this political thicket [of legislative apportionment].” Id. at
556. In Colegrove, Illinois’ voters challenged the constitutionality of the state’s apportionment of
congressional districts. Jd. at 550. Colegrove was a professor of political science at
Northwestern University. BUTLER & CAIN, supra note 37, at 26. The professor contested the
population variances between the 7th district, where he resided and that included 914,000
citizens, and the neighboring 5th district, which had a population of 112,000. Id. The Court
asserted the issue beyond the scope of the judicial branch, squarely within the power of Congress
and affirmed the lower court by dismissing the suit. Colegrove, 328 U.S. at 556. Justice
Frankfurter viewed the right asserted as falling under Article IV, Section 4, the Guaranty Clause,
which made it a political question. CLAUDE, supra note 83, at 150; see RUSH, supra note 35, at
1617 (arguing beyond the avoidance of the political thicket, the case dealt with several notions
about state power to administer elections, individual voting rights, and the power of a state to
form and redefine the boundaries of its districts). The Court used Colegrove to dismiss a number
of apportionment claims. CLAUDE, supra note 83, at 151; see, e.g., South v. Peters, 339 U.S. 276
(1950) (confirming the Court’s opinion that electoral issues, this one involving the county unit
system of voting in Georgia, to beyond the Court’s jurisdiction).

96. See supra notes 81-86 and accompanying text (discussing the Supreme Court decision of
Baker v. Carr, 369 U.S. 186 (1962)).
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equal protection rights granted by the Fourteenth Amendment to the
United States Constitution.”’ Since an alleged violation of the Equal
Protection Clause was the sole basis for the claim, the Court asserted
that the political question doctrine should not be invoked without first
makingg an inquiry into the precise facts and posture of the particular
case.”® However, the challenge on Fourteenth Amendment grounds was
not a new legal theory, and the Court before Baker had continually
rejected it®  Nevertheless, the Baker Court applied the newly
developed factors to determine the existence of a political question, and
held that the issue of apportionment did not fall within the bounds of a
political question.100 By placing apportionment issues under the Equal
Protection Clause, the Court used the Fourteenth Amendment’s
judiciall?l manageable standards to determine the validity of the
claim.!®" The application of the Fourteenth Amendment did not focus

97. Baker, 369 U.S. at 187-88. The appellants originally brought a narrow Fourteenth
Amendment claim based on the violation of the Tennessee Constitution, but the Court focused on
the amicus curiae brief of the Solicitor General, which presented a broader version of the
Fourteenth Amendment issue. Neal, supra note 83, at 195; see supra notes 81-86 and
accompanying text (discussing the Supreme Court decision of Baker v. Carr, 369 U.S. 186
(1962)).

98. Baker, 369 U.S. at 217; see CLAUDE, supra note 83, at 157.

99. See Neal, supra note 83, at 191 (providing details to earlier challenges to apportionment
under the Fourteenth Amendment); see, e.g., Radford v. Gary, 352 U.S. 991 (1957) (refusing to
hear an apportionment challenge from Okalahoma based on political question doctrine); Kidd v.
McCanless, 352 U.S. 920 (1956) (refusing to hear an apportionment challenge from Tennessee
based on political question doctrine); Anderson v. Jordan, 343 U.S. 912 (1952) (refusing to hear
an apportionment challenge from California based on political question doctrine); Cox v. Peters,
342 U.S. 936 (1952) (refusing to hear an apportionment challenge from Georgia based on
political question doctrine); Tedesco v. Board of Supervisors, 339 U.S. 940 (1950) (refusing to
hear an apportionment challenge from Louisiana based on political question doctrine); South v
Peters, 339 U.S. 276 (1950) (refusing to exercise the courts equity powers in cases posing
political issues arising from a Georgia’s geographical distribution of electoral strength among its
political subdivisions); MacDougall v. Green, 335 U.S. 281 (1948) (challenging a statute
requiring a petition to form and to nominate candidates for a new political party be signed by at
least 25,000 qualified voters, and contain 200 signatures from each of at least 50 counties within
the state).

100. Baker, 369 U.S. at 226; see Neal, supra note 83, at 195-201 (providing an overview of
the six opinions filed in Baker); supra note 86 (discussing the six factors to determine a political
question). Justice Frankfurter dissented believing the Court’s decision was “empty rhetoric,
sounding a word of promise to the ear, sure to be disappointing to the hope.” Baker, 369 U.S. at
270 (Frankfurter, J., dissenting). Many commentators had the same worries as Justice
Frankfurter. Dixon, One Man, One Vote, supra note 36, at 32 (observing a “detailed judicial
policing of gerrymandering would be a Herculean task bordering on the impossible,” but “there
can be no total sanctuaries in the political thicket, else unfairness will simply shift from one form
to another”); Neal, supra note 83, at 188 (observing the decision in Baker “start[ed] from
a.. .precarious base—a fragmented Court, an abrupt reversal of position, unexplored and
debatable substantive principles, and the contemplation of remedies as novel as they are drastic”).

101. Baker, 369 U.S. at 226 (“Judicial standards under the Equal Protection Clause are well
developed and familiar. . . .”). The Fourteenth Amendment states in relevant part that “[n]o state
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on harm to the individual voter, but rather on the need for equality of
voting strength.lo2 The decision in Baker began the so-called
apportionment revolution, in which redistricting became primarily
driven by legal decisions.!

shall make or enforce any law which shall . . . deny to any person within its jurisdiction the equal
protection of the law. U.S. CONST. amend. XIV, § 1. The Court’s decision in Brown v. Board of
Education, 347 U.S. 483 (1954) ushered in the modern era of Equal Protection jurisprudence.
CHEMERINSKY, supra note 66, at 527; see Brown v. Bd. of Educ., 347 U.S. 483, 495 (1954)
(holding segregation is a deprivation of the Equal Protection of laws guaranteed by the Fourteenth
Amendment). The Court has relied on the Equal Protection Clause as a significant provision in
the struggle to end invidious discrimination and preserve fundamental rights. CHEMERINSKY,
supra note 66, at 527. The basic question posed by the Equal Protection Clause is whether the
government’s classification of a certain group is justified by a sufficiently related purpose. Id.
The sufficient justification depends on the type of discrimination employed by the government.
Id. at 528. The Court established three levels of scrutiny depending on the group affected by the
discrimination. Id. at 529. Discrimination based on race or national origin is subject to strict
scrutiny. Id. Strict scrutiny requires the government to show a compelling purpose for the
discrimination and it is unable to achieve its objective through any less discriminatory alternative.
Id; see Gerald Gunther, Foreword: In Search of Evolving Doctrine on a Changing Court: A
Model for a Newer Equal Protection, 86 HARV. L. REV. 1, 8 (1972) (finding strict scrutiny “strict
in theory and fatal in fact”). Intermediate scrutiny focuses on discrimination based on gender.
CHEMERINSKY, supra note 66, at 529. To be upheld, the law must be related to an important
government purpose, and the discrimination must have a substantial relationship to the end being
sought. Id.; see, e.g., Craig v. Boren, 429 U.S. 190, 197 (1976) (establishing intermediate
scrutiny for gender classifications). The final level of review is labeled the rational basis test.
CHEMERINSKY, supra note 66, at 529. All laws not subject to strict or intermediate scrutiny are
subject to the rational basis test. Id. Under this test, a law will be upheld if it is rationally related
to a legitimate government purpose, and the means selected is a rational manner to accomplish
the end. Id. at 529-30.

102. Neal, supra note 83, at 209.

What is at stake in the reapportionment cases is not...an individual concern with
equality, the interest of man in being treated like fellow man. In this respect the cases
differ from those that have been the traditional concern of the Equal Protection Clause.
Denial, or dilution, of the vote of a particular racial group, for example, offends the
Fourteenth or Fifteenth Amendment not primarily if at all because it weakens the
legislative influence of the voter as an individual or even of all the affected class as a
group. Such discrimination harms the individual directly by singling him out for
different treatment on grounds that are offensive and that degrade him. No comparable
personal injustice or injury can be asserted by a. . . voter who enters the polling booth
knowing that his vote will weigh less than that of [another voter].
Id.; see CLAUDE, supra note 83, at 146 (finding the main concern with apportionment was the
wide population differences between the electoral districts). The under-representation this
created, especially in urban centers, undermined the credibility of fair and effective representation
while allowing legislatures to ignore the needs of these underrepresented voters. Id. at 148-49.
Distinctions between residents of a state on the basis of geographical location are not insulated
from the prohibitions of the Fourteenth Amendment. /d. at 147.

103. BUTLER & CAIN, supra note 37, at 28 (noting after Baker the power to determine the
“broad approach to redistricting passed from Congress and the state legislatures to the courts”).
Baker and its progeny reversed decades of court decisions that held redistricting beyond the
court’s purview. GARY W. COX & JONATHAN N. KATZ, ELBRIDGE GERRY’S SALAMANDER:
THE ELECTORAL CONSEQUENCES OF THE REAPPORTIONMENT REVOLUTION 4 (2002). These
decisions did not just change the court’s involvement, but sparked a massive wave of redistricting
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2. The Principle of One Person, One Vote

Baker opened the floodgates for judicial challenges to the
apportionment of state legislatures and federal congressional
districts.'® These decisions led to the “one person, one vote” principle,
articulated in Wesberry v. Sanders'® and Reynolds v. Sims.'% This
principle, based on the Equal Protection Clause, prohibited dilution of a
person’s vote through the apportionment process.'m It required the
electoral districts of the state to include the same number of citizens.'%

in the 1960s. Id. See generally id. at 12-28 (discussing the impact on the apportionment
revolution on federal and state elections).

104. See TRIBE, supra note 66, at 1065 n.12 (listing the apportionment cases before the Court
in 1964). The Court considered a number of apportionment cases in 1964. See, e.g., Lucas v.
Forty-Fourth Colorado General Assembly, 377 U.S. 713 (1964) (finding a violation of one
person, one vote standard even with a state wide referendum approving the districting plan);
Roman v. Sincock, 377 U.S. 695 (1964) (finding legislative apportionment provisions of the
Delaware Constitution violated the equal protection clause of the Fourteenth Amendment); Davis
v. Mann, 377 U.S. 678 (1964) (finding Virginia apportionment plan that did not mandate that
either of the houses of the Virginia general assembly be apportioned sufficiently on a population
basis); Md. Comm. for Fair Representation v. Tawes, 377 U.S. 656 (1964) (applying equal
protection to both houses of a bicameral state legislature); WMCA, Inc. v. Lomenzo, 377 U.S.
633 (1964) (finding New York violated the Fourteenth Amendment in its apportionment of the
state legislative bodies).

105. Wesberry v. Sanders, 376 U.S. 1 (1964). Wesberry challenged the gross disparity in the
population of Georgia’s congressional districts under the Fourteenth Amendment’s Equal
Protection Clause. Id. The districts had not been reapportioned since 1931 and ranged from
272,154 in the northeastern rural 9th district to 823, 860 in the urban Sth district of Atlanta.
JIGSAW POLITICS, supra note 60, at 23. In a 6-3 decision, the Supreme Court held that
congressional districts must be substantiaily equal in population. Wesberry, 376 U.S. at 8. The
Court based its decision on Article I, Section 2 of the Constitution. Id. Article I, Section 2 states
“that representatives shall be apportioned among the states according to their respective numbers
and be chosen by the people of the several states.” U.S. CONST. art. I, § 2. For the Court, this
article meant that “as nearly as is practicable, one man’s vote in a congressional election is to be
worth as much as another’s.” Wesberry, 376 U.S. at 8; see TRIBE, supra note 66, at 106366
(discussing the establishment of the one person, one vote standard).

106. Reynolds v. Sims, 377 U.S. 533 (1964). Reynolds dealt with an Alabama apportionment
plan for the state legislature. Reynolds, 377 U.S. at 537. Based on Fourteenth Amendment
grounds, the Court affirmed that equal number of voters should elect equal numbers of
representatives. Id. at 560-61. The Court stated “achieving...fair and effective representation for
all citizens is concededly the basic aim of legislative apportionment.” Id. at 565-66. Even
though Wesberry or Reynolds were not the first to articulate the standard, the cases became the
most famous symbols of the standards. TRIBE, supra note 66, at 1063—66; see Gray v. Sanders,
372 U.S. 368, 379 (1963) (holding for the first time that a unit-vote system in elections for a
single office in a single constituency contravened the Equal Protection Clause and equal
protection required a one person, one vote standard). Chief Justice Warren called Reynolds his
most important opinion. Issacharoff & Karlan, supra note 12, at 541.

107. BUTLER & CAIN, supra note 37, at 28. During the 1964 term, the Court invalidated
thirteen state legislative plans for having excessive population deviations. /d.; see TRIBE, supra
note 66, at 1068-71 (discussing the mathematical requirements of the one person, one vote
standard).

108. TRIBE, supra note 66, at 1071.
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The Court distinguished between congressional districts and state
legislative districts in determming the allowable variations of
populations between districts.!® The establishment of one person, one
vote created the foundation for the judicially discoverable and
manageable standards used by courts in future cases.!!'® The one
person, one vote principle dramatically corrected the deviations in
congress1onal districts and nullified a majority of states’ electoral
district maps.! Congressxonal reaction was swift, but ultimately failed
to alter the one person, one vote standard established by the Court.!!?
While the principle seemed to establish quantitative standards for
apportionment, the formula did not deal with any of the qualitative
issues of fair and effective representation. !

3. Fair and Effective Representation

Even before the one person, one vote standard, the Supreme Court
recognized that fair and effectlve representation required more than just
equally weighted votes.!'* Groups of voters could not be excluded

109. See Reynolds, 377 U.S. at 577-78 (allowing distinctions between Congressional and state
legislative representation). The Court placed a stringent requirement on deviations of populations
in congressional districts. JIGSAW POLITICS supra note 60, at 24. The Court struck down a
redistricting plan that allowed a variation of 3.1 percent between districts. Kirkpatrick v. Preisler,
394 U.S. 526 (1969). The Court held minor deviations were permissible only when the state
provided substantial evidence that the variation was unavoidable. Kirkpatrick, 394 U.S. at 532.
However, the Court declared that there was no “fixed numerical or percentage population
variance small enough to be considered de minimis and to satisfy without question the as nearly
as equal practicable standard.” Id. at 530.

110. JIGSAW POLITICS, supra note 60, at 25. However, a number of commentators believed
the one person, one vote actually increased the opportunity for gerrymandered districts. RUSH,
supra note 35, at 3.

111. JIGSAW POLITICS supra note 60, at 25. After the 1971-72 redistricting period based on
the 1970 census, 385 of the 435 congressional districts had less then one percent variance from
the state average district population. Id. In comparison, after the 1962 election, only nine
districts deviated less then one percent from the state average. /d.

112. See Dixon, One Man, One Vote, supra note 36, at 385~-86 (outlining Congressional
response to the Court’s apportionment revolution). Over 130 resolutions and bills were
introduced in Congress aimed at restoring congressional jurisdiction over redistricting, delaying
or staying state compliance with the Court decisions or even proposing constitutional guidelines
for redistricting. BUTLER & CAIN, supra note 37, at 28. Senator Dirksen of Illinois introduced a
constitutional amendment that would have given states the power to apportion one house of the
state legislature on a non-population basis. /d.

113. TRIBE, supra note 66, at 1074. Even though Chief Justice Warren in Reynolds stated
“achieving. . .fair and effective representation for all citizens is . .. the basic aim of legislative
apportionment,” Reynolds, 377 U.S. at 565-66, the Court did not provide guidance to the lower
courts beyond the mathematical requirement. TRIBE, supra note 66, at 1074.

114. See BUTLER & CAIN, supra note 37, at 33 (discussing fair representation goes beyond
mathematical equality); Singer, supra note 41, at 532 (discussing permissible waivers to the one
person, one vote); see also Dean Alfange, Jr., Gerrymandering and the Constitution: Into the
Thorns of Thicket at Last, in 1986 SuP. CT. REv. 175, 178 n.20 (1986) (discussing individual
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from influencing the government through tricks in the apportionment
process, such as the method used by the defendants in Gomillion v.
Lighgfoot.115 In Gomillion, the Alabama legislature redrew the city
boundaries of Tuskegee, effectively eliminating African-American
voters from the city.''® The lower courts upheld the action based on
long established precedent of Judicial deference to state governments
altering political boundaries.'!” The Supreme Court viewed the new
boundaries as an illegal method of minimizing the impact of a group of
voters’ influence because the new boundaries did not conform to the
traditional districting principles.“8 The Court based its decision on the
Fifteenth rather than the Fourteenth Amendment, thus avoiding the
broader issue of equal protection.! 19

Even with the Gomillion decision and the creation of the one person,
one vote standard a few years later, questions remained as to the Oproper
standard to be used in determining a valid apportionment.'”® For
example, in Wright v. Rockfeller,121 minority voters challenged

Justices views on gerrymandering included in Supreme Court decisions).

115. Gomillion v. Lightfoot, 364 U.S. 339 (1960).

116. Gomillion, 364 U.S. at 340. The Court described the new boundaries as “an uncouth
twenty-eight-sided figure.” Id. The creation of the new boundaries was in response to increased
African-American voter registration. Gordon E. Baker, Gerrymandering: Privileged Sanctuary
or Next Judicial Target?, in REAPPORTIONMENT IN THE 19708 131 (Nelson W. Polsby ed., 1971)
[hereinafter Baker, Gerrymandering]. The new boundaries excluded all but four or five of the
four hundred African-American voters, but did not remove any of the white voters from the
Tuskegee. Id. at 131.

117. See Baker, Gerrymandering, supra note 116, at 131. (discussing earlier cases where
courts deferred to the legislature).

118. Gomillion, 364 U.S. at 347. The Court viewed the new city boundary has an attempt to
single out a racial minority for special discriminatory treatment. /d. at 346. Even though
reapportionment and the establishment of political boundaries is traditionally a role for legislative
branch, the discriminatory nature of the defendants removed the judicial deference. Id. at 346
47. The Court wrote “[a]cts generally lawful may become unlawful when done to accomplish an
unlawful end.” Id. at 347.

119. Baker, Gerrymandering, supra note 116, at 131. By avoiding Equal Protection issues, it
seemed the majority wanted to avoid undermining the holding of Colegrove, but still strike down
a clear instance of racial discrimination. /d. Justice Frankfurter claimed Gomillion was not “an
ordinary geographic redistricting measure even within familiar abuses of gerrymandering.”
Gomillion, 364 U.S. at 341. However, Justice Whittaker argued that the case was better decided
under Equal Protection than the Fifteenth Amendment since the right to vote was not denied, but
simply the right to vote in Tuskegee. Id. at 349 (Whittaker, J., concurring). The Fifteenth
Amendment mandates “the right of citizens of the United States to vote shall not be denied or
abridged by the United States or by any State on account of race, color, or previous condition of
servitude.” U.S. CONST. amend XV, § 1; see RUSH, supra note 35, at 18-21 (questioning the
Court’s logic of finding a right to vote violation).

120. TRIBE, supra note 66, at 1074; see Singer, supra note 41, at 533 (discussing the judicial
landscape after Gomillion).

121. Wright v. Rockfeller, 376 U.S. 52 (1964).
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Manhattan’s four congressional districts, stating that the districts were
racially gerrymandered to segregate minority voters.!??  The Court
simply assumed justiciability and proceeded to a resolution on the
merits, finding that the plan did not violate the minority voters’
constitutional rights. 123 However, Wright received little attentlon at the
time because the Court released Wesberry on the same day

To resolve these questions, Congress attempted to assist the Court by
passing the Voting Rights Act of 1965.1% As originally passed, the
Voting Rights Act sought to suspend the use of certain tests and devices
that historically frustrated African-Americans from exercising their
Fifteenth Amendment rights. 126 For example, section 5 of the Act
attempted to limit the ability of certain states to establish new obstacles
for minorities to achieve fair representation in the redistricting
process. 127 Moreover, section 5 specifically related to the issue of racial
gerrymandering by placing limits on the states’ ability to redistrict
without federal government approval

After the enactment of the Voting Rights Act, the Court refocused on
other procedures that might violate constitutional standards. 12 1n

122. Id. at 53. The voters based the claims on the Fifteenth and Fourteenth Amendments. /d.

123. Id.; Clinton, supra note 38, at 11 (discussing the Wright decision). By affirming the
district court’s findings on a failure of proof instead of non-justiciability grounds, the Court
implicitly accepted racial gerrymandering claims were a violation of the Fourteenth Amendment.
Id.

124. Clinton, supra note 38, at 12; see supra note 105 (discussing the Supreme Court decision
of Wesberry v. Sanders, 376 U.S. 1 (1964)).

125. Voting Rights Act of 1965, 42 USC § 1973 (2000).

126. 42 US.C. § 1973. Thomas M. Boyd & Stephen J. Markman, The 1982 Amendments to
the Voting Rights Act: A Legislative History, 30 WASH. & LEE L. REV. 1347, reprinted in
CONTROVERSIES IN CONSTITUTIONAL LAW: COLLECTIONS OF DOCUMENTS AND ARTICLES ON
MAJOR QUESTIONS OF AMERICAN LAW, 243 (Paul Finkelman ed., 2001). The Act eliminated the
use of such tests or devices in states and counties. Id. See generally MAURICE T. CUNNINGHAM,
MAXIMIZATION, WHATEVER THE COST: RACE, REDISTRICTING, AND THE DEPARTMENT OF
JUSTICE (2001) (reviewing the role of the Department of Justice and specifically, the Civil Rights
Division in enforcing the Act).

127. 42 US.C. § 1973¢c. Section 5 applies to the entire states of Alabama, Alaska, Arizona,
Georgia, Louisiana, Mississippi, South Carolina, Texas, and Virginia and parts of California,
Florida, Michigan, New Hampshire, New York, North Carolina, and South Dakota. 42 USC §
1973.

128. 42 U.S.C. § 1973c (1965). Section 5 requires States to obtain pre-clearance from the
Attorney General of the United States or from the United States District Court for the District of
Columbia for any change in a “standard, practice or procedure with respect to voting.” 42 U.S.C.
§ 1973c. To obtain pre-clearance, the State must prove that the new redistricting plan “does not
have the purpose and will not have the effect of denying or abridging the right to vote on account
of race or color.” 42 U.S.C. § 1973c. See J. Gerald Hebert et al., THE REALISTS’ GUIDE TO
REDISTRICTING, 2000 A.B.A. SEC. ADMINISTRATIVE LAW AND REGULATORY PRACTICE 59-65
(providing an overview of Section 5 and the procedures for pre-clearance).

129. See TRIBE, supra note 66, at 1077 (discussing Court decisions after passage of the Voting
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Whitcomb v. Chavis,130 the Court evaluated multi-member districts and
determined that they were not automatically discriminatory against
minorities.!! Moving beyond the one person, one vote standard, in
White v. Regester,'>? the Court declared a legislative districting plan
unconstitutional despite the fact that the districts were equally
populated 33 However, the Court remained unclear as to the spemﬁc
level of proof necessary to show an unconstitutional districting plan.!

Consequently, a series of lower court challenges and the retirement of
some Justices eventually led to the decision of Mobile v. Bolden.'®
The Bolden Court dismissed a challenge to the Mobile, Alabama at-
large election system, which elected the members of the city
commission.!?® Despite the fact that African-Americans composed
roughly thirty-five percent of the gopulation, no African-American had
ever been elected commissioner. The voters argued that they were
being denied equal access to the local political system and requested the
court institute a single-member district system.138 In short, the Court

Rights Acts); see, e.g., Fortson v. Dorsey, 379 U.S. 433, 438 (1965) & Burns v. Richardson, 384
U.S. 73, 88 (1965) (finding multimember districts valid under one person, one vote as long as the
district did not “operate to minimize or cancel out the voting strength of racial or political
elements of the voting population™). The Burns and Fortson opinions seemed to suggest that the
Fourteenth Amendment provided protection against political discrimination; however, the lower
courts did not take the suggestion. See Clinton, supra note 38, at 17 (discussing lower court
decisions avoiding issues of partisan gerrymandering after Burns and Fortson); e.g., City of
Petersburg v. United States, 354 F. Supp. 1021 (D.D.C. 1972), aff’d, 410 U.S. 962 (1973)
(affirming summarily a district court decision that at-large elections for city council held after the
expansion of the city’s corporate boundaries to include more white areas, thereby giving white
voters a majority in the city, diluted black voters and violated the Voting Rights Act of 1965).

130. Whitcomb v. Chavis, 403 U.S. 124 (1971).

131. Id. (asserting multi-member state legislative districts were not per se unconstitutional).
Whitcomb dealt with a challenge by black voters against the design on the multi-member
legislative district around Indianapolis, Indiana. Id. at 128-29; see Clinton, supra note 38, at 19
(arguing the Court and many commentators failed to comprehend the gerrymander aspect of the
case and instead treated it as another challenge to multimember districts).

132. White v. Regester, 412 U.S. 755 (1972).

133. Id. at 763-74 (striking down a multi-member district plan on Fourteenth Amendment
grounds). The Court determined that the multi-member districts complied with the one person,
one vote requirement. /d. However, the history of discrimination related to the multi-member
districts, which provided less opportunity for minorities to participate in the electoral process,
made the district unconstitutional. Id. at 767-79.

134. TRIBE, supra note 66, at 1078 (discussing the impact of the Whitcomb and White
decisions on developing levels proof required in apportionment cases).

135. Mobile v. Bolden, 446 U.S. 55 (1980). Richard L. Engstrom, Racial Vote Dilution: The
Concept and the Court, in THE VOTING RIGHTS ACT: CONSEQUENCES AND IMPLICATIONS 25
(Lom S. Foster ed., 1985) [hereinafter Engstrom, Racial Vote Dilution).

136. Engstrom, Racial Vote Dilution, supra note 135, at 27.

137. .

138. Id. at 26.
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ruled in favor of the current at-large system because the voters failed to
show intentional discrimination.'3

Importantly, the Bolden Court shifted the burden of proof to the
challengers of the alleged discriminatory behavior and required them to
show both discriminatory effect and intent.'*® In response, Congress
amended section 2 of the Voting Rights Act and restored the burden of
proof standard used by many lower courts prior to Bolden.'*!
Furthermore, Congress amended the Voting Rights Act to prohibit
election laws that unintentionally minimized minority voters’
influence.'*? Before the amendment, section 2 was a general statutory
prohibition against any racially based interference with the right to
vote.!*3 The newly amended section prohibited minority vote dilution
and allowed a showing of discriminatory effect to be sufficient to prove

139. Id. at 29.

140. TRIBE, supra note 66, at 1078-79. The Court had recently altered its approach to the
Fourteenth Amendment’s Equal Protection Clause. Engstrom, Racial Vote Dilution, supra note
135, at 27. The Court in Washington v. Davis, 426 U.S. 229 (1976), held discriminatory
treatment alone does not establish a sufficient presumption of unconstitutionality to require that
such treatment be scrutinized strictly by the judiciary. Engstrom, Racial Vote Dilution, supra
note 135, at 27. The Court determined disproportionate impact can be cited as evidence
supporting an inference of a discriminatory intent, but that alone is not a sufficient condition for
such an inference. Davis, 426 U.S. at 242. In relation to apportionment cases, the Supreme Court
cited Wright v. Rockefeller, 376 U.S. 52, 84 (1964) as supporting this new standard, but did not
reference Whitcomb or White in which findings concerning racial motivation were never
expressed. Davis, 426 U.S. at 24 (1976). In Wright, the Court dismissed the claim for a failure to
show that the legislature was motivated by racial considerations. Wright, 376 U.S. at 84. The
plurality opinion in Bolden explicitly held that the Davis intent standard applied to vote dilution
cases. Bolden, 446 U.S. at 67 (finding the intent requirement clearly “applied to claims of racial
discrimination affecting voting just as it does to other claims of racial discrimination”).

141. Lewyn, supra note 35, at 412 n.64 (1993). The congressional intent in adopting the
revision to section 2 was explicit. Engstrom, Racial Vote Dilution, supra note 135, at 35. It was
“to restore the legal standard that governed voting discrimination cases prior to the Supreme
Court’s decision in Bolden.” SENATE COMMITTEE ON THE JUDICIARY, VOTING RIGHTS ACT
EXTENSION, S. REP. NO. 97-417, pt. 6, at 16 (1982). In fact, the Whitcomb-White participation
standard was codified by the following addition to Section 2:

A violation is established if, based on the totality of circumstances, it is shown that the
political processes leading to nomination or election. . .are not equally open. . .in that
[blacks] have less opportunity than other members of the electorate to participate in the
political process and to elect representatives of their choice.
Voting Rights Act Amendments of 1982, Pub. L. No. 97-205, § 3, 96 Stat. 131, 134 (codified as
amended at 42 U.S.C. § 1973 (1988)). See generally Hebert, supra note 128, at 14-20 (providing
an overview of Section 2).

142. Voting Rights Act Amendments of 1982, Pub. L. No. 97-205, § 3, 96 Stat. at 134.

143. Engstrom, Racial Vote Dilution, supra note 135, at 34. It read “no voting qualification or
prerequisite to voting, or standard, practice, or procedure shall be imposed or applied by any State
or political subdivision to deny or abridge the right of any citizen of the United States to vote on
account of race and color.” Voting Rights Act of 1965, Pub. L. No. 89-110 § 2, 79 Stat. 437, as
enacted, 42 U.S.C. § 1973.
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discrimination in redistricting.144

Following this amendment, the Court established a legal standard for
adjudicating section 2 claims in Thornberg v. Gingles.145 The chief
question facing the Court in Gingles was whether the provisions
contained in section 2 of the Voting Rights Act made multi-member
districts per se discriminatory against African-American voters. 46
While not finding multi-member districts automatically in violation of
section 2, the Court established a three-prong test to determine if a
specific multi-member district violated section 2.147 The three-prong
test required a showing that: (1) the minority group was “sufficiently
large and geographically compact” to constitute a majority in a
differently drawn single member district; (2) the minority group was a
“politically cohesive” group; and (3) the white majority voted together,
which enabled it, in the absence of special circumstances, to usually
defeat the minority’s preferred candidate.'*® The test in Gingles was
later expanded to single-member districts.!*®  The decision affirmed
Congressional desire to overturn Bolden and eliminated intent as a
criterion for showing section 2 violations.'™® It also created a change in
how state legislatures viewed racial gerrymandering.15 ! The

144. TRIBE, supra note 66, at 1078. The amended section 2 reads:
No voting qualification or prerequisite to voting or standard, practice, or procedure
shall be imposed or applied by any State or political subdivision in a manner which
results in a denial or abridgement of the right of any citizen of the United States to
vote on account of race or color.
Voting Rights Act Amendments of 1982, Pub. L. No. 97-205, § 3, 96 Stat. at 134 (amending 42
U.S.C. § 1973 (1965)) (emphasis added).

145. Thomburg v. Gingles, 478 U.S. 30 (1986); Hebert, supra note 128, at 14-20 (discussing
the aftermath of Gingles and the effect of the three prong test on section 2 litigation); Marsha J.
Tyson Darling, Volume Introduction to CONTROVERSIES IN CONSTITUTIONAL LAW:
COLLECTIONS OF DOCUMENTS AND ARTICLES ON MAJOR QUESTIONS OF AMERICAN LAW xi,
xvii (Paul Finkelman, ed., 2001). The Court decided Gingles and Bandemer on the same day.
Issacharoff & Karlan, supra note 12, at 550.

146. Gingles, 478 U.S. at 48-49 (examining the creation of six multi-member districts in
North Carolina).

147. Id. at 48 (finding multi-member districts “generally will not impeded the ability of
minority voters to elect representatives of their choice); see SCHER ET AL., supra note 37, at
76-85 (discussing the three prong test and effects Gingles had on section 2 litigation).

148. Gingles, 478 U.S. at 50-51.

149. See Growe v. Emison, 507 U.S. 25, 40 (1993) (holding that it would be illogical to
require a challenger of a multi-member district to a higher standard of proof then a challenger to a
single-member district).

150. SCHER ET AL, supra note 37, at 79. Regardless of the legislature’s goal, Gingles
dictates that if the district boundaries dilutes the voting strength of minorities then it constituted a
violation of section 2 as well as the Fourteenth and Fifteenth Amendments. MARK MONMONIER,
BUSHMANDERS & BULLWINKLES, 25 (2001); see supra notes 135-38 and accompanying text
(discussing the Supreme Court decision of Mobile v. Bolden, 446 U.S. 55 (1980)).

151. See MONMONIER, supra note 150, at 25 (viewing Gingles as requiring legislatures to
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amendment to section 2 appeared to require states to create districts that
would enhance the voting power of racial minorities.!>

4. Benign Racial Gerrymandering

In the aftermath of Gingles and following the 1990 census, state
legislatures _began to use racial gerrymandering to benefit racial
minorities.!>® The Supreme Court first tackled this issue in Shaw v.
Reno.'>* n Shaw, a group of white voters in North Carolina brought
suit against the U.S. Attorney General, who pre-cleared the state’s
redistricting plan that included two minority-majority districts.'> The
white voters alleged that the district boundaries created an
unconstitutional racial gerrymander.'”®® The Court focused on the
bizarre shape of the district and determined that the shape of the district
had no other purpose than to link voters on the basis of race.”>’ The
Shaw Court restricted the use of affirmative racial gerrymandering
aimed at increasing the power of racial minorities.'"*® However, while
the Court refused to find redistricting based on race as a per se
violation, the state’s plan did subject it to strict scrutiny,159 and the

create minority-majority districts if the three-prong test is satisfied since failure would allow the
federal judiciary to create such districts); see also Marsha J. Tyson Darling, Volume Introduction
to CONTROVERSIES IN CONSTITUTIONAL LAW: COLLECTIONS OF DOCUMENTS AND ARTICLES ON
MAIJOR QUESTIONS OF AMERICAN LAW xi, xvii—xviii (Paul Finkelman, ed., 2001) (determining
that Gingles was “in large part responsible for intensifying the pressure toward creating minority
single-member voting districts, because it provided specific criteria to be considered in the
creation of a minority legislative district”).

152. Hebert, supra note 128, at 14-20; Engstrom, Racial Vote Dilution, supra note 135, at 35.

153. Redistricting Task Force, supra note 40. After the census, the Justice Department
refused to approve initial redistricting plans because alternative proposals existed that provided
additional minority districts. Id. In response, many state legislatures attempted to maximize the
number of minority districts. Id.

154. Shaw v. Reno, 509 U.S. 630 (1993)

155. Shaw, 509 U.S. at 630. The Attorney General approved the districting plan as required
by section 5 of the Voting Rights Act. SCHER, supra note 37, at 85; see supra note 125-26 and
accompanying text (discussing section 5 of the Voting Rights Act). The Twelfth district cut
diagonally across the state, following Interstate 85 and at times was no wider then the right of
way. SCHER ET AL., supra note 37, at 93.

156. Shaw, 509 U.S. at 633-34,

157. Id. at 64447 (finding “appearances do matter”). The Court stated that a regular shape is
not constitutionally required. Hebert et al., supra note 128, at 52.

158. Shaw, 509 U.S. at 657. Concerned racial gerrymandering may “balkanize” voters into
competing racial factions Justice O’Connor, writing for the Court, deemed race-based districting,
even if created for remedial purposes, subject to strict scrutiny. Id. Justice O’Connor worried
that districts based on race would have a socially divisive impact on votes resembling “political
apartheid.” /d. at 647. According to the majority, racially motivated districts send the wrong
message to elected officials suggesting their primary obligation is to represent only the members
of the racially-dominated group rather than the whole constituency. Id. at 648.

159. Id. at 642 (“This Court never has held that race-conscious state decisionmaking is
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Court remanded the case to the district court. 160

After Shaw, the Court continued to refine the judicial standards in
adjudicating racial gerrymandering disputes. 161 The Court in Miller v.
Johnson reaffirmed that race may be a criterion in con§ressional
districting, but only under conditions of strict scrutiny. Miller
involved a challenge to a Georgia congressional redistricting plan that
created two minority-majority districts. 163 The Court established that
the bizarre appearance of an electoral district is not a necessary
condition for a constitutional violation.'®* Miller required a showing

impermissible in all circumstances.”) The Supreme Court held that racial classifications will be
allowed only if the government can meet the heavy burden of demonstrating that the
discrimination is necessary to achieve a compelling government purpose. Wygant v. Jackson Bd.
of Educ., 476 U.S. 267, 274 (1986). Under strict scrutiny, the government must show an
important reason for its action and must demonstrate that the goal cannot be achieved through any
less discriminatory means. Wygant, 476 U.S. at 280 n.6; see CHEMERINSKY, supra note 66, at
668. However, the Court had previously held that districts created to enhance minority
representation were valid even though the state “deliberately used race in a purposeful manner” to
create minority-majority districts. United Jewish Organizations, Inc. v. Carey, 430 U.S. 144, 165
(1977) [hereinafter referred to as *UJO”]. The majority in Shaw attempted to circumvent the
holding in UJO. Shaw, 509 U.S. at 651. Justice O’Connor distinguished UJO by claiming Shaw
did not involve a vote dilution claim. Id. The Court faced a balance between the idea that no
state shall purposefully discriminate against any individual on the basis or race and members of a
minority group should be free from discrimination in the electoral process. DAVID T. CANON,
RACE, REDISTRICTING, AND REPRESENTATION 78 (1999); see supra notes 101 & 159 (discussing
the levels of scrutiny applied by courts based on the government’s classification of groups).

160. Shaw, 509 U.S. at 658. The Supreme Court actually revisited the Shaw case three more
times before it was ultimately resolved. See Easley v. Cromartie, 532 U.S. 234 (2001) (reversing
a district court decision that found the redistricting plan invalid because the district court viewed
the plan as predominately based on racial consideration); Hunt v. Cromartie, 526 U.S. 541 (1999)
(reversing a district court decision that granted legislature’s motion for summary judgment
against a change to a new redistricting plan created after Shaw); Shaw v. Hunt, 517 U.S. 899
(1996) (reversing a district court decision that found the redistricting plan valid after being
remained by the Court in Shaw v. Reno, 509 U.S. 630).

161. See United States v. Hayes, 515 U.S. 737 (1995) (holding that a plaintiff challenging the
constitutionality of a redistricting plan must have proper standing). The Court determined the
“special representational harms can cause racial classifications in the voting context” only fall on
the voter in the specific district being challenged. Id. at 745. A person in another district “does
not suffer these special harms.” Id.

162. Miller v. Johnson, 515 U.S. 900 (1995).

163. Id. at 913. The issue was whether the district was the result of race-based districting,
which could be demonstrated through shapes, demographics and other evidence. /d.

164. Id. at 917. So long as a district is not drawn for impermissible reasons, a district may
take any shape, even a bizarre one. See Bush v. Vera, 517 U.S. 952, 999 (Kennedy, J.,
concurring) (finding it not necessary for districts to pass “beauty contest in order to be
constitutionally valid); see also Brooke Erin Moore, Opening the Door to Single Government:
The 2002 Maryland Redistricting Decision Gives the Courts too Much Power in an Historically
Political Arena, 33 U. BALT. L. REV. 123 (2003) (providing an overview of the Vera decision).
However, it seems that shape still plays an important role since the only two districts to survive a
Shaw challenge were relatively compact. Hebert et al., supra note 128, at 53; e.g., Lawyer v.
Dep’t of Justice, 521 U.S. 567, 575 (1997) (finding Florida’s Senate District 21 as “demonstrably
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that race was the predominant factor in the creation of the electoral
district.'%% If this burden is met, courts will apply strict scrutiny to
determine if the state had a compelling governmental interest in creating
the specific district and whether the district was narrowly tailored to
achieve that interest.'® The Court’s recent decisions demonstrate that
the determination of whether race predominated as the motivation in the
creation of districts will require fact intensive analysis focusing on
traditional districting principles.167

D. Applying the Lessons Learned to Partisan Gerrymandering

Even though the Court established standards of review for racial
gerrymandering, the Court remained silent as to the issue of political

benign and satisfactorily tidy”); DeWitt v. Wilson, 856 F. Supp. 1409, 1413-15 (E.D. Cal. 1994)
(three-judge court), summarily aff’d in relevant part, 515 U.S. 1170 (1995) (finding the
California districting plan incorporated “[n]o bizarre boundaries™).

165. Miller, 515 U.S. at 916. The Court determined the burden required was a

show[ing], either through circumstantial evidence of a district’s shape and
demographics or more direct evidence going to legislative purpose, that race was the
predominate factor motivating the legislature’s decision to place a significant number
of voters within or without a particular district. To make this showing, a plaintiff must
prove that the legislature subordinated traditional race-neutral districting principles,
including, but not limited to compactness, contiguity, respect for political subdivisions
or communities defined by actual shared interests, to racial considerations. Where
these or other race-neutral considerations are the basis for redistricting legislation, and
are not subordinated to race, a State can defeat a claim that a district had been
gerrymandered on racial lines.
Id. (internal quotations omitted).

166. Redistricting Task Force, supra note 40. Compliance with section 5 is not a judicially
significant reason for creating minority-majority districts. CANON, supra note 159, at 80; e.g.,
Abrams v. Johnson, 521 U.S. 74 (1997) (upholding the dismantling of two black majority districts
in Georgia even though the legislature had shown a clear preference for keeping one of those two
districts during the redistricting process); Vera, 517 U.S. at 972 (holding that protecting
incumbents was a not a strong enough reason for the redistricting plan when race was viewed as
the predominate factor); see also supra Part I1.C.2 (discussing the search for fair and effective
representation); supra note 150 and accompanying text (discussing the levels of scrutiny applied
by courts based on the government’s classification of groups).

167. Richard L. Engstrom, The Political Thicket, Electoral Reform, and Minority Voting
Rights, in FAIR AND EFFECTIVE REPRESENTATION? 19 (Mark E. Rush & Richard L. Engstrom
ed., 2001) [hereinafter Engstrom, Political Thicket]. The four traditional districting principles
identified in Shaw & Miller include contiguity, compactness, respect for political subdivisions,
and recognition of communities of interest. Jd. Courts also rely on certain types of evidence such
as district shape and demographics, statements made by legislators and their staff, and the nature
of the data used in the districting process. Hebert et al., supra note 128, at 51. These principles
will serve as “a crucial frame of reference” in evaluating districts. Miller, 515 U.S. at 928
(O’Connor, J., concurring); ¢f. Engstrom, Political Thicket, supra at 20-30 (discussing the
ambiguity of using traditional districting principles as constitutional principles to determine
illegal gerrymandering); CANON, supra note 159, at 79 (arguing the Court’s new analysis under
Equal Protection that emphasizes traditional districting principles will cause greater confusion
then the one person, one vote or voter dilution standards).
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gerrymanden'ng.168 At first, the Court avoided trying to distinguish
between districts created with Politics in mind and districts created
solely for partisan political gain. 9 Going forward, the Court began to
talk about the possibility of dealing with partisan gerrymanders, but
continued to invoke the one person, one vote standard to strike down
redistricting ]plans viewed as violating fair and effective
representation. 70

1. The First Attempt

The first Supreme Court case directly dealing with partisan
gerrymandering was Gaffney v. Cummings.171 The challenge involved a
1972 Connecticut reapportionment plan for the state legislature.172 A
bipartisan apportionment board created the plan designed to insure that
each party’s strength in the legislature was roughly proportional to its
statewide voting stlrength.173 The Court upheld the plan and noted that
political considerations were always part of a redistricting plan.174 The
Court held that a redistricting plan that included political factors was not
automatically unconstitutional.” However, the Court did hint that
plans, which unduly discriminated against political groups, might be
unconstitutional.!”®

168. TRIBE, supra note 66, at 1080. The Court did make a distinction for bipartisan
gerrymandering plans designed to protect incumbents; see, e.g., Burns v. Richardson, 384 U.S.
73, 89 n.16 (1966) (holding that drawing lines to minimize contests between sitting incumbents
did not in and of itself establish “invidiousness™).

169. See infra Part ILD.1 (discussing the Court’s first attempt to deal with partisan
gerrymandering).

170. See infra Part IL.D.2 (discussing the Court’s second attempt to deal with partisan
gerrymandering).

171. Gaffney v. Cummings, 412 U.S. 735 (1973)

172. Id. at 752. The plan developed by an apparently bipartisan commission had “the
conscious intent to create a districting plan that would achieve a rough approximation of the
statewide political strengths of the Democratic and Republican Parties.” /d.

173. Id. The districting plan deliberately ignored traditional districting principles, sometimes
totally disregarding political boundary lines. Alfange, supra note 114, at 205. The plan focused
on the preservation of incumbents and necessitated a political judgment as to the effect a
particular district would have on the political welfare of the political parties. Gaffrey, 412 U.S. at
752, Alfange, supra note 114, at 205.

174. Gaffney, 412 U.S. at 752-54; see Carl A. Auerbach, The Supreme Court and
Reapportionment, in REAPPORTIONMENT IN THE 19705 74, 77 (Nelson W. Polsby, ed., 1971)
(“Direct representation of group or interest is undesirable in a democracy. The values sought by
such representation are inconsistent with those promoted by geographic districting.”).

175. Gaffney, 412 U.S. at 752-54; Alfange, supra note 114, at 205.

176. Gaffney, 412 U.S. at 754. The Court recalled earlier decisions that held districts might be
vulnerable to the Fourteenth Amendment if racial or political groups had been “fenced out of the
political process” and their voting strength diluted. /d. However, the Court refused to attempt the
“impossible task of extirpating politics from what are the essentially political processes of the
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2. Second Time Around

The 1980 census provided the next opportunity for the Court to
weigh in on partisan gerrymandering.177 The incumbent Republican
members of Congress from New Jersey challenged the newly adopted
Congressional redistricting plan as a violation of Article I, section 2 of
the United States Constitution in Karcher v. Daggett.178 The New
Jersey plan included a variation of 0.69 percent between the most
populated and the least populated district.'” The majority of the Court
affirmed the lower court decision that invalidated the plan under the
Reynolds’ standard of one person, one vote because the variations were
avoidable.”®® The Court did not specifically decide the issue on
qualitative ideas of fair and effective representation, but the Justices
expanded fair and effective representation beyond the quantitative
aspect of numerical equality.181 Every opinion written in Karcher
addressed the issue of partisan gerrymandering.182 The four dissenters
went so far as to find that partisan gerrymandering might impose a
greater threat to Equal Protection than electoral districts of unequal
population.183 Justice Stevens argued that vote dilution included

sovereign states.” Id. The Court conceded that the focus on precise mathematical equality to the
exclusion of all other considerations opened the way for the denial of fair and effective
representation by other means. Id. at 749. However, the Court implicitly noted that political
gerrymandering was beyond the control of the courts, and that, while the court should avoid the
adopting constitutional standards that would encourage it, they could do little to prevent it. Id. at
754; Alfange, supra note 114, at 205.

177.  Singer, supra note 41, at 535; see TRIBE, supra note 66, at 1070, 1074 (discussing the
Supreme Court cases arising from the 1980 census).

178. Karcher v. Daggett, 462 U.S. 725 (1983). Based on the 1980 census, New Jersey lost
one seat in the U.S. House of Representatives. Id. at 727. Article I, section 2 states “that
representatives shall be apportioned among the states according to their respective numbers and
be chosen by the people of the several states. U.S. CONST, Art. I, § 2.

179. Karcher, 462 U.S. at 728. The plan included 14 districts with an average population of
526,059. Id. The largest district had a population of 527,472 while the smallest had a population
of 523,798. Id. at 727. This created a deviation of 0.6984%. Id. The New Jersey legislature had
considered a plan with a deviation of 0.4514%. Id. at 729.

180. /Id. at 738. The Court held the difference between the districts “could have been avoided
or significantly reduced with a good-faith effort to achieve population equality.” Id.; see JIGSAW
POLITICS: supra note 60, at 26 (discussing the Court decision in Karcher).

181. Karcher, 462 U.S. at 765 (Stevens, J., concurring); see id. at 781 (White, J., dissenting)
(suggesting an overemphasis on numerical formulas may distort the “fair and effective
representation of all citizens™); Id. at 787-88 (Powell, J., dissenting) (acknowledging that
gerrymandering presents a threat to the legislative process that may not be remedied by adherence
to quantitative figures).

182. Alfange, supra note 114, at 210 (reviewing the opinions of the Justices in Karcher).

183. Karcher, 462 U.S. at 765-84 (White, J., dissenting).

Although nether a rule of absolute equality or nor one of substantial equality can alone
prevent deliberate partisan gerrymandering, the former offers legislators a ready
justification for disregarding geographical and political boundaries. . . . Legislatures
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partlsan gerrymandering and therefore violated the Equal Protection
Clause.!%* He argued that simply complying with the one person, one
vote standard did not automatically create a constitutionally valid
redistricting plan. 185 Justice Stevens reaffirmed the imperative of
population equahly but believed it should be supplemented with
additional criteria.’® The Karcher decision shifted the Court’s focus
onto the qualitative issue of partisan gerrymanden'ng.187

E. Partisan Gerrymandering in Davis v. Bandemer

The decision in Davis v. Bandemer suggested the coming of a second
reapportionment revolution.'®  Bandemer established a formal judicial
role in partisan gerrymandering dlsputes 189 However, the Justices
failed to provide a clear standard to the lower courts when dealing with
these issues.'*

1. Justiciability Declared

The Court squarely focused and arranged the discussion around the
issue of unconstitutional politically gerrymandered districts in Davis v.

intent on minimizing the representation of selected political or racial groups are invited
to ignore political boundaries and compact districts so long as they adhere to
population equality among districts using standards which we know and they know are
sometimes quite incorrect.
Id. at 776 (White, J., dissenting) (internal quotations omitted). Justice Powell’s separate dissent
went further by stating redistricting plans that were predominately based on political
considerations might be unconstitutional. /d. at 787-88 (Powell, J., dissenting).

184. Id. at 744 (Stevens, J., concurring). However, due to a deficient record, Justice Stevens
refused to conclude with certainty that the plan was an unconstitutional partisan gerrymandering.
Id. at 765 (Stevens, J., concurring).

185. Id. at 749 (Stevens, J., concurring).

186. Id. at 751 (Stevens, J., concurring).

In evaluating equal protection challenges to districting plans, just as in resolving such
attacks on other forms of discriminatory action, I would consider whether the plan has
a significant adverse impact on an identifiable political group, whether the plan has
objective indicia or irregularity, and then, whether the State is able to produce
convincing evidence that the plan nevertheless serves neutral, legitimate interests of the
community as a whole.

Id. (Stevens, J., concurring).

187. See Singer, supra note 41, at 537 (discussing the inability to explain Karcher on simple
quantitative terms).

188. Davis v. Bandemer, 478 U.S. 109 (1986); RUSH, supra note 35, at 3 (“The decision
constituted a significant change in the Court’s behavior, opening new avenues of adjudication and
case law.”); see supra, Part IL.C.1 (discussing the first reapportionment revolution ignited by
Baker).

189. See infra Part E.1 (discussing the Court’s decions in Davis v. Bandemer, 418 U.S. 109
(1986)).

190. BUTLER & CAIN, supra note 37, at 35 (discussing the various interpretations of the
standards established in Bandemer).
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Bandemer."®! In that case, Indiana Democrats challenged a
reapportionment plan passed by the Republican-dominated
legislature.l92 The district court found the reapportionment plan to be
unconstitutional because it deprived the state’s Democrats of their
rightful share of voting power.193 The lower court used Justice
Stevens’s concurrence in Karcher as the basis for its opinion.194
However, the lower court never discussed the justiciability of partisan
gerrymanders. 195

While the parties in Bandemer did not originally raise the issue of
justiciability, the Supreme Court raised the issue in the appeal and
determined the justiciability of political gerrymandering claims.!%
Once the Court determined that none of the identifying factors under
Baker existed in Bandemer, a six-Justice majority promptl;' pronounced
that claims of partisan gerrymandering were justiciable.19 In addition

191. Bandemer, 478 U.S. 109.
192. Id. at 115 (plurality opinion). Following the 1980 federal census, the Indiana General
Assembly, as required by state law, began the process of reapportioning the State’s legislative
districts. Id. at 113. The final plan passed in both Republican controlled Houses along party lines
and was signed by the Republican Governor. Id. at 114 n.2. The complaint contended the district
boundaries and the mix of single-member and multi-member districts in the approved plan
constituted a partisan gerrymander intended to disadvantage Democrats. /d. at 115; see Alfange,
supra note 114, at 23135 (providing a sketch of the 1981 Indiana reapportionment process).
193. Bandemer v. Davis, 603 F. Supp. 1479, 1491 (S.D. Ind. 1984) (affirming the right of fair
and effective representation).
A scheme designed to insure a predestined outcome does not accord to a vote cast that
equality in elective power to which it is guaranteed under the Fourteenth Amendment.
Each citizen has a right not only to cast a ballot, but to have his political decision be as
meaningful as any other vote. Thus political gerrymandering is a violation of the
Equal Protection Clause because it invidiously discriminates against a cognizable,
identifiable group of voters.

Id. at 1492,

194. Id. at 1490; see supra notes 181~82 and accompanying text (discussing Justice Stevens’s
concurring opinion in Karcher).

195. Bandemer, 478 U.S. at 118.

196. Id. at 118-27. The defendants were the first to raise the issue on appeal. Id. at 118.

197. Id. at 127. The six Justice majority for justiciability included Justices White, Brennan,
Marshall, Blackmun, Powell and Stevens. Id. at 113, 161 (plurality opinion). The m