


Lavender Law– CLE Materials
Workshop Title:   Beyond the Binary: Identity, Inclusion, and Legal Issues
Workshop Description:  Please join a panel of nonbinary/genderqueer identified lawyers from a wide variety of legal backgrounds in exploring issues facing the nonbinary community in the context of (1) workplace culture; (2) workplace policies and procedures; and (3) the general legal landscape. This panel will provide a brief primer on nonbinary and genderqueer identities, as well as an understanding of challenges facing the nonbinary community in legal workplaces, along with practical tools for navigating those challenges.  Attendees will also gain an overview of the unique legal issues facing the nonbinary community. 
Workshop objectives:  Attendees will: (1) develop an understanding of nonbinary gender identities; (2) be able to identify barriers facing nonbinary individuals in legal workplaces; (3) develop an understanding of practical tools, policies, and practices to increase inclusion for nonbinary individuals; (4) develop an high level understanding of legal issues facing the nonbinary community.
Speakers:
anneke dunbar-gronke, Esq. (Lawyers’ Committee for Civil Rights Under Law), Panelist
Ren Gaffney, Esq. (Convergent Energy + Power), Panelist
Betton (“BK”) Katzmann, J.D. May 2022 (Temple Law), Panelist
Rafael Langer-Osuna, Esq. (Squire Patton Boggs), Panelist
Avatara Smith-Carrington, Esq. (Lambda Legal), Panelist
Nikki Hatza, Esq. (Ballard Spahr LLP), Moderator

Speaker Bios:

1. anneke dunbar-gronke, Esq. (Lawyers’ Committee for Civil Rights Under Law), Panelist
anneke dunbar-gronke (they/them) is currently a Skadden Fellow for Fair Housing and Community Development with the Lawyers’ Committee for Civil Rights Under Law. In this role, anneke’s work centers on ensuring Black people in Baltimore can stay in their homes and building toward a future of permanently affordable housing and community control over housing and land. Tactically, anneke will provide direct representation to low-income Black tenants facing eviction proceedings, support the development of tenant-led participatory organizing and provide legal support for housing cooperatives and community land trusts by and for low-income Black Baltimoreans.
Prior to joining the Lawyers’ Committee, anneke served as a law clerk to Chief Judge Beryl A. Howell of the District Court for the District of Columbia. Before clerking, anneke worked as a Litigation Fellow at the plaintiff side employment firm Sanford Heisler Sharp, LLP, where anneke worked primarily on race-based employment discrimination matters and on Miranda v. Barr, a case brought in partnership with the ACLU and the Capital Area Immigrants’ Rights (CAIR) Coalition. In that case, the district court ultimately held that immigration judges in all future Maryland bond hearings for individuals held in immigration detention pursuant to 8 U.S.C. § 1226(a) must place the burden of proving the individual is a flight risk on the government and also consider both the individual’s ability to pay a bond amount and the individual’s suitability for release on alternative conditions of supervision.

anneke graduated from Columbia University with their B.A. in Political Science. They graduated from Harvard Law School in 2019 and, while a law student, they served as an Articles Editor and organizer of the Prison Abolition Symposium at the Harvard Law Review, a Law and Social Change Fellow, co-chair of the Harvard Black Law Students Association’s (HBLSA) political action committee, a student attorney and Chair of Outreach with the student-led criminal defense organization Harvard Defenders, and a core organizer of the Harvard Prison Divestment Campaign. Through their work with HBLSA and as a Law and Social Change Fellow, they established partnerships with community organizers fighting gentrification in the Roxbury neighborhood of Boston, MA, and developed public record request training materials in connection with that organizing. Additionally, as a core organizing member of the Harvard Prison Divestment Campaign, they helped pivot the original research project into an organizing campaign to divest Harvard’s $40 billion endowment from all companies that profit from human caging, which campaign has led to significant campus awareness of prison abolition and a student-led lawsuit against Harvard for misrepresenting the nature of its investments to donors. As a student, anneke also participated in the Predatory Lending and Consumer Protection and Criminal Justice Institute clinics.

Outside of the practice of law, anneke has previously worked with Planned Parenthood Federation of America on the organization’s Southern Access Project and the Institute of Women and Ethnic Studies in New Orleans, LA as a youth participatory action research facilitator and a qualitative research associate. Additionally, they have organized with the New Orleans and Washington D.C. chapters of Black Youth Project 100, NOLA to Angola, and the Orleans Parish Prison Reform Coalition. They currently serve on the steering committee for the Cherry Hill Food Coop in Baltimore, MD, and the board of Beyond Binary Legal.

Ren Gaffney, Esq. (Convergent Energy + Power), Panelist
Ren Gaffney (she/they) currently serves as General Counsel at Convergent Energy + Power, a developer whose mission is to make the electrical grid cleaner, more reliable, and less expensive by leveraging state-of-the-art energy storage and distributed solar generation. As General Counsel, Ren oversees and manages all legal decision-making, legal risk allocation, and compliance functions of the business. Ren has over 12 years of experience in the fields of power generation, transmission, and infrastructure development, project & structured finance, M&A, securities regulation, impact investing, and economic development. Ren has advised on over $2.9 billion of closed transactions across four continents. Prior to Convergent, Ren was Deputy General Counsel and Head of Power and Infrastructure Advisory for West & Central Africa at the CrossBoundary Group. Ren’s first in-house legal role was Assistant General Counsel for TerraForm Power, a publicly traded strategic investor in renewable generation. While an associate at Skadden Arps, Ren’s pro bono representation included a successful asylum application on the basis of LGBTQ identity, as well as acting as lead counsel, in partnership with the Williams Institute, for a consortium of international human rights experts in authoring an amicus curiae brief to a regional court in sub-Saharan Africa to challenge the anti-homosexuality law of one of its member states. Ren has lived and worked in Ethiopia, Ghana, Malaysia, Nigeria, Rwanda, Senegal, Sri Lanka, Switzerland, the UK, and the US, for investment facilitation and power companies, nonprofits, the U.S. Department of State, United Nations High Commissioner for Refugees, and the World Bank Group. Ren holds a juris doctorate from Georgetown University Law Center, an MA in International Affairs from the Graduate Institute of International and Development Studies in Geneva, and a BA in International Relations and Philosophy from Wellesley College. Ren was a founding Steering Committee member of Trans Legal Advocates of Washington (TransLAW).
Betton (“BK”) Katzmann, J.D., May 2022 (Temple Law), Panelist
Betton (BK) Katzmann (they/them) is graduating from Temple Law this year and joining Ballard Spahr as a public finance associate in the fall. BK brings experience navigating law school and entering the legal profession as a nonbinary, queer, and non-traditional student. As Political Action Chair for OUTLaw, BK coordinated law student participation in the Philly Trans March, shepherded multiple support groups to connect students during school-from-home, and founded a support group for trans/nonbinary students. With the mentorship of diversity organizations like the LGBTQ+ Bar, BK organized a Zoom meet-and-greet to connect trans law students with trans legal professionals. Through their leadership, Temple Law’s Name Change Project has deepened its connections to the Philadelphia community and grown to support over forty clients annually. Prior to law school, BK worked as a math and Spanish teacher, as a nonprofit administrator, and as a bookseller at the iconic Giovanni’s Room. BK has presented on nonbinary inclusion at the Philly Trans Wellness Conference and privately for schools and summer camps. BK received their master’s degree in Intercultural Studies from Dublin City University in Ireland through the George J. Mitchell Scholarship and obtained their undergraduate degrees from the University of Georgia through the Bernard Ramsey Honors Scholarship.
Rafael Langer-Osuna, Esq. (Squire Patton Boggs), Panelist
Mx. Langer-Osuna is a commercial litigation partner at Squire Patton Boggs. They try cases that touch on the internet: including data breach, data disclosure, data privacy, online copyright, online defamation, and software licensing matters.  Other attorneys frequently seek them out for advice on handling the attorney-client privilege and class action procedure.  Mx. Langer-Osuna also has significant experience litigating multijurisdictional matters that involve the foreign relations law of the US.
In addition, Mx. Langer-Osuna maintains an active pro bono practice assisting the Transgender Law Center’s asylum efforts, working for environmental groups (including serving as the Vice President of the Western Cave Conservancy), winning cases for local charitable organizations, and helping to improve gender equity.  Mx. Langer-Osuna is an active advocate for the LGBTQ community – they serve on the boards of the National Trans Bar Association and Bay Area Lawyers for Individual Freedom (BALIF), advise NALP’s Non-Binary Taskforce, and speak about the issues facing trans and non-binary lawyers and law students to state bar regulators, law schools, and other lawyers around the country.
Avatara Smith-Carrington, Esq. (Lambda Legal), Panelist
Avatara Smith-Carrington (they/them) is a Staff Attorney in the Dallas Office of Lambda Legal, where they previously served as the Tyron Garner Memorial Law Fellow.

Current casework includes serving as lead counsel in Fain v. Crouch, a federal lawsuit challenging West Virginia’s blanket exclusion of coverage for gender-confirming care in its state health insurance plans; counsel in B.P.J. v. West Virginia Board of Education, a federal lawsuit challenging West Virginia’s law banning girls and women who are transgender from participating in school sports; and counsel in The Diversity Center v. Trump, a federal lawsuit challenging the Trump administration’s Executive Order on Combating Race and Sex Stereotyping that prohibits federal contractors and grantees from conducting workplace diversity trainings or engaging in grant-funded work that explicitly acknowledges and addresses the existence and persistence of structural racism and sexism in the United States.

Avatara was also part of the legal team that secured the release of two asylum seekers living with HIV who were detained at an ICE detention facility in eastern Texas; and they were lead on the case In re Anderson, which led to the removal of an anti-transgender exclusion from a Colorado group health plan.
Prior to joining Lambda Legal as a Fellow, Avatara was the 2018-2019 Linda Kennedy Fellow in Advocacy at the Homeless Persons Representation Project, interned with Whitman-Walker Health, and was an Access to Justice Tech Fellow at the Maryland Volunteer Lawyers Service. Prior to entering law school, Avatara worked as a digital campaigner at Planned Parenthood Action Fund in Washington, D.C.

Avatara serves as a Board Member on the Advisory Board of the Kairos Fellowship and, as a Board Member on the Board of the Transgender Education Network of Texas. Avatara has also worked as a Researcher on the Institute of Technology Law & Policy project on algorithmic fairness and disability rights at Georgetown University Law.

Avatara received their B.A. from Rutgers University, the State University of New Jersey and their J.D. from the University of Maryland Francis King Carey School of Law. They are licensed to practice law in the state of Maryland.

Nikki Hatza, Esq. (Ballard Spahr LLP), Moderator
Nikki Hatza (she/her) is a litigator focusing her practice on commercial litigation, investigations, education law, and government affairs. She has experience assisting financial services clients with anti-money laundering matters and investigations by state and federal regulators. She also assists government clients in election law matters. Nikki has a teaching background and brings that experience to bear in assisting education clients with Title IX matters. Nikki also has experience in the diversity, equity, and inclusion (DEI) training field and is a member of Ballard Spahr’s DEI Counseling Team, which advises organizations on internal anti-discrimination policies and best practices. During law school, Nikki assisted with the prosecution and adjudication of Title VII claims as an intern with the Civil Rights Division of the DOJ and the EEOC. She also provided clients a variety of immigration and family law services as a legal intern at HIAS-PA and the Temple Legal Aid Clinic. Prior to law school, Nikki served as a teacher on the Navajo Nation with Teach for America, and spent two years as a Fulbright grantee in Santander, Spain teaching international relations classes. Nikki maintains an active pro bono practice. Her pro bono work includes representing clients in LGBTQ asylum claims, prisoners’ rights cases, and civil rights matters.
Program Outline:
I. Overview
a. The goal of this panel is to increase the awareness around and inclusion of nonbinary attorneys across the legal field by educating attendees on the experiences of nonbinary attorneys, practical tools for creating a nonbinary inclusive workplace, and legal issues facing the nonbinary community generally. These topics will be contextualized by the lived experiences of the panelists.
II. Gender 101: What is gender identity and what does it mean to be nonbinary? 
a. Gender Identity vs. Sex Assigned at Birth:
i. Gender identity and sex assigned at birth are distinct parts of our identities.  Gender identity refers to an internal sense of one’s own gender. Sex assigned at birth is a designation assigned by medical providers at birth based on an assessment of an infant’s body.  Gender identity does not always align with the sex an individual is assigned at birth. People whose gender identity differs from their sex assigned at birth fall under the umbrella of transgender identity.  Society often categorizes gender into distinct and opposing categories of “male/man” or “female/woman,” which creates a gender binary, erasing other gender identities.  See Understanding Transgender People: The Basics NATIONAL CENTER FOR TRANS EQUALITY (Jul. 9, 2016) https://transequality.org/issues/resources/understanding-transgender-people-the-basics; see also Best Practices for Non-Binary Inclusion In The Workplace, Out & Equal Workplace Advocates, 5 (last visited Apr. 29, 2022) [hereinafter “Out & Equal Report”] https://outandequal.org/best-practices-for-non-binary-inclusion-in-the-workplace/#_ftn1 
b. Nonbinary Gender Identities: 
i. Nonbinary is a gender identity that exists beyond the gender binary.  Nonbinary individuals may identify as both or neither male and female.  There are a wide variety of terms used to describe gender identities outside of the gender binary, including nonbinary, gender non-conforming, genderqueer, agender, bigender, two spirit, or something else. Understanding Nonbinary People: How to Be Respectful and Supportive, NATIONAL CENTER FOR TRANS EQUALITY (Oct. 5, 2018) [hereinafter NCTE: Understanding Nonbinary People] https://transequality.org/issues/resources/understanding-non-binary-people-how-to-be-respectful-and-supportive; see also Out & Equal Report at 6. 


c. Pronouns and Honorifics
i. Using the correct pronouns and titles is an important way to demonstrate respect for nonbinary individuals.  Many (but not all) nonbinary individuals use gender neutral pronouns, such as “they/them/theirs.” Use of the title “Mx.” (pronounced “mix”) is also increasingly common, both as a preferred title by members of the nonbinary community, and as a neutral option to  avoid assuming an individual’s gender identity. See NCTE: Understanding Nonbinary People; Out & Equal Report at 10-11; Amy Kimmel, Nicholas Martinez, and James G. Leipold, Mx. Is Not A  Mistake, NATIONAL ASSOCIATION FOR LAW PLACEMENT (Dec. 2021) https://www.nalp.org/mx_article.
d. Nonbinary Individuals and Transition
i. Some, but not all, nonbinary individuals may use a name different from their legal name.  Similarly, some, but not all, nonbinary individuals may opt to transition legally by changing their names or gender markers, or transition medically by seeking out gender affirming medical treatment.  A person does not need to transition in any of these ways to identify as nonbinary. See NCTE: Understanding Nonbinary People; Out & Equal Report at 7.
III. Being Nonbinary In The Workplace: Discrimination, Microaggressions, and Cistems at Work
a. Discrimination in Hiring and Being Out at Work 
i. Members of the nonbinary community experience increased gender-based discrimination at work, including in hiring and promotion practices, as well as through misgendering, mispronouning, and lack of gender-neutral language and facilities. As a result, a majority of nonbinary individuals remain closeted in the workplace. Only 33% of non-binary individuals reported being out at work. In addition, 32% of nonbinary individuals reported not being hired because of their gender identities. See Jaime M. Grant, Lisa A. Mottet, Justin Tanis, Jack Harrison, Jody L. Herman, and Mara Keisling, Injustice At Every Turn: A Report of the National Transgender Discrimination Survey, WASHINGTON: NATIONAL CENTER FOR TRANSGENDER EQUALITY AND NATIONAL GAY AND LESBIAN TASK FORCE, 52-53 (2015) (comprehensive report on discrimination experienced by the transgender community, including in employment contexts), HTTPS://TRANSEQUALITY.ORG/SITES/DEFAULT/FILES/DOCS/RESOURCES/NTDS_REPORT.PDF.  
b. Intersectionality: Experiences of Nonbinary Attorneys of Color
i. Intersectionality is the term coined by scholar Kimberlé Crenshaw in 1989, to describe the increased and compounded harm experienced by individuals with multiple oppressed identities. Nonbinary attorneys of color navigate racism, sexism, and cissexism, among other overlapping systems of power and oppression in the workplace and in life generally. How these experiences manifest in the workplace may differ. 
IV. Tools for Cultivating a Nonbinary Inclusive Workplace
a. Respect gender-neutral pronouns and honorifics.
i. Share your pronouns when introducing yourself, in your email signature, on video calls, in your professional bio, and on your business card. 
ii. Minimize gendered language and prioritize gender neutral terms (e.g. “folks,” “friends,” or “colleagues” rather than “ladies and gentlemen”).
iii. Use the correct name and pronouns for nonbinary colleagues. If you hear someone being mispronouned, correct it in the moment.  Be open to being corrected if you mispronoun someone.  Apologize briefly (without over-apologizing), correct yourself, and use the correct pronoun moving forward.    Out & Equal Report, at 8-11. 
b. Records and Policies
i. Remove gender-specific language in policies, and include options beyond male and female when collecting employee information. Surveys and forms that collect demographic information should include options other than male and female, and include the option for Mx. when collecting data on titles. Ensure benefits offered provide options for listing employee genders other than male and female.  Offer health insurance that covers medical transition. Out & Equal Report, 12-13.
c. Offer Gender Neutral Facilities
i. Include all-gender restrooms and changing facilities wherever possible. All single-use restrooms should be converted to all-gender facilities. Use restroom signs that do not reinforce gender binaries (i.e. with a toilet icon in lieu of gendered pictograms).  Out & Equal Report, 15-16. 
d. Employee Resource Group (“ERG”) Engagement
i. Ensure LGBTQIA+ ERGs elevate and include the voices and needs of nonbinary employees.  Engage with ERGs on: (1) building an inclusive dress code, (2) ensuring records accurately reflect nonbinary genders, (3) enforcement of anti-discrimination policies in the context of misgendering or misuse of proper titles, and (4) gender-neutral restroom facilities. Out & Equal Report, 17.

e. Allyship: Make Your Commitment to Nonbinary Inclusion Visible
i. In addition to the abovementioned tools, continue to provide education and training to employees regarding nonbinary identities and how to implement gender-inclusive policies. Out & Equal Report, 22. 
V. Discussion of Legal Issues Facing Nonbinary Communities
a. Legal Recognition for Nonbinary Identities
i. Despite increasing acceptance of gender neutral pronouns (“they” was Merriam-Webster’s 2019 word of the year) and a growing recognition of a third, neutral, gender marker on identification across many U.S. states, recognition of nonbinary identities remains limited to the margins of legal scholarship.  See Jessica A. Clarke, THEY, THEM, AND THEIRS, 132 Harv. L. Rev. 894, 896 (2019).   How can and should the law change to regulate gender in a way that accurately reflects nonbinary gender identities in the contexts of employment, housing, education, law enforcement, school sports, health care, family law? See, id. (arguing that “the law can recognize nonbinary gender identities, or eliminate unnecessary legal sex classifications, using familiar civil rights concepts.”).
b. Antidiscrimination Protections for Nonbinary People
i. In Bostock v. Clayton County, Georgia, 140 S. Ct. 1731 (2020) the Supreme Court extended protections against sex-based employment discrimination to LGBTQIA+ people in the context of Title VII of the Civil Rights Act of 1964.  The Court reached its holding by focusing on the plain text of Title VII, explaining “discrimination based on homosexuality or transgender status necessarily entails discrimination based on sex; the first cannot happen without the second.” Bostock, 140 S. Ct. at 1837.  Although Bostock has since been used to increase protections against sexual orientation and gender identity based discrimination in various contexts, the Court’s reasoning in Bostock did not clearly include or address nonbinary identities or the impact of the case on the nonbinary community. See A. Russel, Bostock v. Clayton County: The Implications of a Binary Bias, 106 Cornell L. Rev. 1601, 1603 (2021); Meredith Rolfs Severtson, Let's Talk About Gender: Nonbinary Title VII Plaintiffs Post- Bostock, 74 Vand. L. Rev. 1507, 1509 (2021). Many of the cases recognizing transgender rights involve plaintiffs who identify with a binary gender (as men or women) and not individuals who transcend those categories. Clarke, 132 Harv. L. Rev. at 896.  
VI. Additional Resources
a. Transgender and Nonbinary Workers’ Toolkit, LEGAL AID AT WORK AND BEYOND BINARY LEGAL (Mar. 2022), https://legalaidatwork.org/wp-content/uploads/2022/03/Transgender-and-Nonbinary-Workers-Toolkit-English-1.pdf
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