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Workshop overview:
The Supreme Court has developed a track record in recent years of ruling in favor of claimants seeking freedom to defy religiously neutral laws of general applicability for religious reasons, sometimes together with free speech reasons.  In addition to the religious claimants’ notable winning streak, the pattern of decisions also is characterized by rejection of those claimants’ requests to overrule longstanding doctrine in favor of decisions turning on case-specific facts while purporting to apply the familiar rule, notwithstanding that the religious claim would have failed under the usual understanding of that rule.  These cases have included Burwell v. Hobby Lobby, Masterpiece Cakeshop v. Colorado Civil Rights Commission, and Fulton v. Philadelphia.  Three cases pending as of this writing seem likely to reinforce the track record, with or without reshaping the doctrines governing (i) public funding of religious education (Carson v. Makin); (ii) religious activity by public school employees acting in school leadership roles (Kennedy v. Bremerton); and free speech rights as licenses to discriminate by certain commercial businesses (303 Creative v. Elenis).  The first two of these cases were argued during the 2021 term and decisions are expected by the time of the conference.  Briefing in 303 Creative is taking place during the summer of 2022 and argument is expected in late 2022.  This panel will analyze the likely implications of the decisions in Carson v. Makin (argued Dec. 8, 2021) and Kennedy v. Bremerton (argued April 25, 2022), and of arguments presented by both sides and various amici in 303 Creative. These analyses then will be considered in the larger global context where religion is invoked analogously in many countries to justify opposition to LGBTIQ+ equality and inclusion, and too-often to justify SOGI change efforts.  Some reactionary religious organizations and leaders have explained their religion-based rejection of LGBTIQ+ people as opposition to a so-called “gender ideology movement,” which is described as dangerous because it supports reproductive freedom and women’s equality as well as respect for LGBTIQ+ identity.  

Description and written materials for CLE Qualification:
The Supreme Court has developed a track record in recent years of ruling in favor of claimants seeking freedom to defy religiously neutral laws of general applicability for religious reasons, sometimes together with free speech reasons.  In addition to the religious claimants’ notable winning streak, the pattern of decisions also is characterized by rejection of those claimants’ requests to overrule longstanding doctrine in favor of decisions turning on case-specific facts while purporting to apply the familiar rule, notwithstanding that the religious claim would have failed under the usual understanding of that rule.  These cases have included Burwell v. Hobby Lobby, 573 U.S. 682 (2014), Masterpiece Cakeshop v. Colorado Civil Rights Commission, 584 U.S. ___ (2018), and Fulton v. Philadelphia, 593 U.S. ___ (2021). Three cases pending as of this writing seem likely to reinforce the track record, with or without reshaping the doctrines governing (i) public funding of religious education (Carson v. Makin); (ii) religious activity by public school employees acting in school leadership roles (Kennedy v. Bremerton); and free speech rights as licenses to discriminate by certain commercial businesses (303 Creative v. Elenis).  The first two of these cases were argued during the 2021 term and decisions are expected by the time of the conference.  Briefing in 303 Creative is taking place during the summer of 2022 and argument is expected in late 2022.  This panel will analyze the likely implications of the decisions in Carson v. Makin (argued Dec. 8, 2021) and Kennedy v. Bremerton (argued April 25, 2022), and of arguments presented by both sides and various amici in 303 Creative. These analyses then will be considered in the larger global context where religion is invoked analogously in many countries to justify opposition to LGBTIQ+ equality and inclusion, and too-often to justify SOGI change efforts.  Some reactionary religious organizations and leaders have explained their religion-based rejection of LGBTIQ+ people as opposition to a so-called “gender ideology movement,” which is described as dangerous because it supports reproductive freedom and women’s equality as well as respect for LGBTIQ+ identity.  
To begin with, again, Carson v. Makin addresses government funding of religious education, which long has been understood as prohibited by the Establishment Clause and by many state constitutional provisions.  The case arose because some areas in Maine are sufficiently rural that local authorities have opted to provide tuition assistance to local families to send their children to local private schools instead of establishing a local public school.  The Carsons sought to use such assistance at Bangor Christian School, at which religious education is part of the curriculum.  Under longstanding Supreme Court precedent, as discussed in dictum in Espinoza v. Montana Dep’t of Revenue, 140 S. Ct. 2246 (2020), taxpayer funding may be used for secular materials and education at religious schools, but not for religious training.  See also Locke v. Davey, 540 U.S. 712 (2004) (state scholarship program that excluded theology education did not violate First Amendment).  At set forth in Petitioners’ opening brief and reply brief, the Carsons now argue that such a rule violated their religious free exercise rights and discriminates against them based on the religious character of the education they choose for their children.  Their arguments were rejected by the district court and the First Circuit, and the Supreme Court granted cert.
On behalf of the Maine Department of Education, Respondent Makin’s merits brief argues to the contrary that the Carsons have no religious free exercise right to demand that the State pay for the religious education they wish for their children.  Likewise, by underwriting secular education for Maine children who live in rural areas, the State if offering the same benefit to all children.  Thus, it is not discriminating against the Carsons in violation of the Equal Protection Clause by refusing to pay for their chosen religious education when the State does not underwrite religious education for anyone in the Maine.  The panelists will discuss the Supreme Court's decision, which is expected before the conference.
Kennedy v. Bremerton also addresses whether and to what extent religious content may be included in public education programs.  Joseph Kennedy served as a football coach in the Bremerton School District. He engaged in a practice of going to the 50-yard line at the conclusion of games, kneeling, engaging in Christian prayer, and inviting his players and others to join him.  The school’s authorities told him he was free to engage in quiet prayer in private after games, but not do so in public while still in his public school leadership role. To allow him to continue would implicate the school improperly in his religious exercise and likely would create coercive pressures on students who did not wish to participate but wanted to maintain a strong relationship with the coach and avoid ostracism by those of their teammates who share the coach’s beliefs.  The District Court and the First Circuit rejected Kennedy’s claims of free speech and free exercise rights to pray on the field at the conclusion of games, and the Supreme Court granted review.  
Petitioner Kennedy’s merits brief asserts that the First Amendment’s free exercise and free speech protections entitle Kennedy to engage in his public prayer. It argues that the worship activity was Kennedy’s speech, not the District’s speech, and that the Establishment Clause allows public schools permit visible religious exercise by coaches and teachers.  
Respondent Bremerton School District argues in its merits brief that, because Kennedy was acting as a public employee, his free speech rights were subject to the Pickering balancing test. Under Pickering, the government’s reasons for limiting an employee’s speech are weighed against the employee’s reasons for wanting to speak (or, in this case, to pray).  The District cited its interests in safety (given the many people who rushed the field to participate), the students’ well-being, and the religious freedom interests of those students who have different beliefs and do not want to participate or feel pressured to participate.  
SCOTUStalk:  On Monday, April 25, 2022, the Court heard oral argument in Kennedy v. Bremerton School District. In a two-part episode, Amy Howe of SCOTUSblog talked with Rachel Laser and Kelly Shackelford, representatives of the legal teams on each side.  The panelists will discuss the Supreme Court's decision, which is expected before the conference.
303 Creative v. Elenis comes to the Court on the petition of a small business owner, Lorie Smith, based in Colorado.  Smith wishes to start designing websites for couples celebrating their wedding, but objects on religious grounds to same-sex couples marrying and is unwilling to create wedding websites for such couples, despite Colorado’s applicable nondiscrimination law.  Smith’s petition presented religious exemption questions together with her argument that she has a free speech right as an artist not to create content with which she disagrees; however, the Court did not accept the religion elements and instead accepted a speech-only question: “Whether applying a public-accommodation law to compel an artist to speak or stay silent violates the Free Speech Clause of the First Amendment.”
Smith’s opening brief for her business, 303 Creative, argues that her creation of websites for customers is pure speech, that the Colorado nondiscrimination law requires her to speak messages with which she disagrees for religious reasons, that the State lacks a compelling interest in enforcing its law against her, and that the State has other ways to pursue its nondiscrimination goals. 
Tenth Circuit had rejected Smith’s arguments and instead held  that Colorado’s history and the continuing discrimination against LGBT people gives the State a compelling interest in ending discrimination against same-sex couples. Further, because 303 Creative offers unique goods, the law should be applied to prevent LGBT people from being relegated to a second-class status, and only able to purchase second-rate goods, in the public marketplace.  Respondent State of Colorado will not have filed its answering brief by the time of the conference, so the panelists will discuss the arguments as presented in the case to that point and perhaps commentary. 
These various arguments of US constitutional law then will be put into a larger global context.  One framing reference for this consideration is the report of the U.N. Special Rapporteur on freedom of religion or belief, Ahmed Shaheed, entitled, Gender-based violence and discrimination in the name of religion or belief (UN General Assembly, Human Rights Council, Forty-third session) (Aug. 24, 2020), https://documents-dds-ny.un.org/doc/UNDOC/GEN/G20/217/76/PDF/G2021776.pdf?OpenElement.  The report addresses gender-based violence and discrimination in the name of religion or belief, explain that religious precepts underlie laws and government-sanctioned practices in many countries that constitute violations of the right of women, girls and LGBTIQ+ people to non-discrimination. Claims of religious freedom also are being used in various countries to roll back and seek exemptions from laws that protect against such violence and discrimination. The report discusses representative cases and explores how religious freedom and non-discrimination are complementary rights within the international legal framework, and issues a call to governments to facilitate the advancement of both the equality and religious freedom rights of women, girls, and LGBT+ persons.
Additional references for this discussion include: 
· Amie Bishop, Harmful Treatment, The Global Reach of So-called Conversion Therapy (OutRight Action International, 2019), https://outrightinternational.org/sites/default/files/ConversionFINAL_Web_0.pdf 
· Graeme Reid, Why the Pope’s Endorsement of Same-Sex Unions Matters (Human Rights Watch, Nov. 6, 2020), https://www.hrw.org/news/2020/11/06/why-popes-endorsement-same-sex-unions-matters 
· Graeme Reid, Breaking the Buzzword:  Fighting the “Gender Ideology” Myth (Human Rights Watch, Dec. 10, 2018), https://www.hrw.org/news/2018/12/10/breaking-buzzword-fighting-gender-ideology-myth 

