The Dangers of Dobbs: How the Supreme Court’s treatment of abortion rights might affect all LGBTQ+ liberty and equality rights, including reproductive and other health rights

Panelists:  
Jennifer (Jenny) Pizer (Moderator) (Lambda Legal)
Fabiola Carrión (National Health Law Program)
Julianna (Julie) Gonen (National Center for Lesbian Rights)
Kristine Kippins (Lambda Legal)

Overview:
This panel will analyze the Supreme Court's decision in Dobbs v. Jackson Women’s Health Organization, expected to be issued by the end of the current term.  The case came to the Supreme Court as a challenge to Mississippi’s ban on abortions after 15 weeks of pregnancy.  The Fifth Circuit’s decision invalidated the ban as inconsistent with longstanding Supreme Court precedent, specifically including Roe v. Wade, 410 U.S. 113 (1973), Planned Parenthood v. Casey, 505 U.S. 833 (1992), and Whole Women’s Health v. Hellerstedt, 136 S. Ct. 2292 (2016). A draft of an opinion in Dobbs identified as authored by Justice Alito in February of this year, as leaked to and published by Politico on May 2, 2022, overrules Roe v. Wade, 410 U.S. 113 (1973), and Planned Parenthood v. Casey, 505 U.S. 833 (1992).  It characterizes Roe as “egregiously wrong,” and not supported either by enumerated rights or by principles “‘deeply rooted in this Nation’s history and tradition’ and ‘implicit in the concept of ordered liberty’” (citing Washington v. Glucksberg, 521 U.S. 702, 721 (1997).  The leaked draft states that it should not be taken as undermining other landmark individual liberty precedents such as Lawrence v. Texas (invalidating state criminal “sodomy” laws) and Obergefell v. Hodges (recognizing same-sex couples’ fundamental right to marry).  But at least some of the leaked draft’s reasoning obviously could be used to reverse those decisions, as well as the longstanding precedents recognizing individual privacy and bodily autonomy rights to access contraceptives, make one’s own medical decisions, and make other decisions that determine the course of one’s sexual and family life.  This panel will explore the reasoning and implications of the Court’s actual decision(s), which are expected by the end of the Court’s term.  

Description and written materials for CLE Qualification:
This panel will analyze the Supreme Court's decision in Dobbs v. Jackson Women’s Health Organization, expected to be issued by the end of the current term.  The case came to the Supreme Court as a challenge to Mississippi’s ban on abortions after 15 weeks of pregnancy.  The Fifth Circuit’s decision invalidated the ban as inconsistent with longstanding Supreme Court precedent, specifically including Roe v. Wade, 410 U.S. 113 (1973), Planned Parenthood v. Casey, 505 U.S. 833 (1992), and Whole Women’s Health v. Hellerstedt, 136 S. Ct. 2292 (2016). A draft of an opinion in Dobbs identified as authored by Justice Alito in February of this year, as leaked to and published by Politico on May 2, 2022, overrules Roe v. Wade, 410 U.S. 113 (1973), and Planned Parenthood v. Casey, 505 U.S. 833 (1992).  It characterizes Roe as “egregiously wrong,” and not supported either by enumerated rights or by principles “‘deeply rooted in this Nation’s history and tradition’ and ‘implicit in the concept of ordered liberty’” (citing Washington v. Glucksberg, 521 U.S. 702, 721 (1997).  The leaked draft states that it should not be taken as undermining other landmark individual liberty precedents such as Lawrence v. Texas (invalidating state criminal “sodomy” laws) and Obergefell v. Hodges (recognizing same-sex couples’ fundamental right to marry).  But at least some of the leaked draft’s reasoning obviously could be used to reverse those decisions, as well as the longstanding precedents recognizing individual privacy and bodily autonomy rights to access contraceptives, make one’s own medical decisions, and make other decisions that determine the course of one’s sexual and family life.  This panel will explore the reasoning and implications of the Court’s actual decision(s), which are expected by the end of the Court’s term.  
The State of Mississippi’s position is set forth in the Brief of Petitioners Thomas Dobbs and their reply brief.  While the State began the case simply defending its 15-week ban, its representatives now argue for reversal of Roe and Casey and an end to constitutional protection for the freedom to choose abortion before fetal viability.   In the Respondents’ Merits Brief, Jackson Women's Health Organization argues that there is no justification for overruling Roe and Casey because the viability line is solidly grounded in the Constitution and generations of the Court’s jurisprudence.  Moreover, the viability line is clear, sensible, and workable. No factual changes justify abandoning it and Mississippi has offered no practical alternative.
The panelists will analyze the Supreme Court’s actual decision(s), which may vary from the leaked draft, and the range of implications.  They will begin with the many reasons why the freedom not to continue a pregnancy is an LGBTQ issue.  This will include assessments of the extent to which, in light of Dobbs, our Constitution continues to protect personal liberty to decide questions about one’s family life as it has done for many generations.  It also will include discussion of the reality that members of the LGBTQ community need access to abortion care, as well as contraception and other health services to which some people object on religious or other grounds.  
The discussion will explore what the decision(s) tell us about the current Supreme Court’s willingness to overrule half-century-old precedents, and what that might portend for other constitutional liberty rights in the family and health arenas—not just to manage one’s own fertility with contraceptives, to access assisted reproduction, or to access gender-affirming medical care, but also the freedom to love and marry the person of one’s choice regardless of gender or race.  
Jenny Pizer will set the stage with an overview of why abortion is an LGBTQ issue and what’s at stake, drawing on two Lambda Legal publications:     
· Abortion Rights at the Supreme Court What LGBTQ+ People Should Know
· Abortion Stigma and the Politics of the Closet | Lambda Legal
Julie Gonen will address further the often-unrecognized extent to which members of the LGBTQ community face unwanted and/or dangerous pregnancies and need access to abortion.  These circumstances include financial barriers to and failure of contraceptives, coercive sexual activity, and elevated rates of sexual violence.  In addition, the health clinics the offer abortion services often are the most welcoming providers of contraceptives, STI and cancer screening, gender-affirming care, and other wellness care for LGBTQ people.  And when anti-abortion rules are enacted to prevent access to that care, those clinics often cannot continue to operate.  These issues are discussed in the Dobbs Amicus brief for LGBTQ Organizations and Advocates filed in the Supreme in Dobbs by NCLR.   
Kristine Kippins will amplify these issues, with reference to the analysis presented by the Amicus brief filed in Dobbs by the National Women’s Law Center for organizations committed to gender equality.  This analysis includes that the right not to continue a pregnancy is firmly grounded in bedrock constitutional principles of individual liberty and gender equality.  The right to abortion remains critical despite advances in contraception and laws promoting gender equality.  Mississippi’s own record shows that abortion remains necessary for gender equality. It includes one of the widest gender pay gaps, the highest poverty rate for women nationally, an alarming maternal mortality rate, and the highest infant mortality rate in the country.  Kristine also will address the years-long campaign to establish a version of the Roe v. Wade framework for protecting abortion rights in federal statute with the Women’s Health Protection Act of 2021, H.R. 3755 / S. 1975 (which the U.S. House of Representatives passed but the Senate blocked in February 2022), and the Women’s Health Protection Act of 2022, S.4132, which the Senate blocked again in May 2022. She also will give an overview of other policy advocacy and public education efforts to protect abortion access despite the actions of some hostile states.  She also will give an overview of some of the proposals being developed in states that want to help patients who need abortion care (or other care, such as gender-affirming care), and who live in states where the care they need is being blocked by hostile state policymakers. 
Fabiola Carrión will address who is likely to be most impacted by a Supreme Court decision limiting or eliminating the federal constitutional protection of abortion rights.  She will explain why abortion should be recognized as a safe, common medical procedure that should be available to all without discrimination or stigma.  She will draw from three key National Health Law Program publications: 
· Abortion is Health Care, which explains why the National Health Law Program believes that abortion is health care and should be covered and accessible like any other medical intervention. This issue brief examines a brief history of abortion in the United States, explains why abortion procedures are common and safe medical interventions, presents the myriad populations and reasons for seeking an abortion, and discusses how abortion restrictions are a public health crisis.
· Abortion Coverage Under Medicaid is a Q&A providing an overview of how the federal government and states cover abortion under Medicaid. Its Appendix provides a chart of every state’s coverage, including links to certification forms and state policies.  This issue brief explains that, while federal Medicaid funding for abortion is severely constrained, it is not completely unavailable. Thirty-four states and the District of Columbia follow the federal standard and provide abortions in cases of life endangerment, rape, and incest. The Q&A explains why federal Medicaid funding is limited, and its exceptions and how they work.
· Fostering Equitable Access to Abortion Coverage: Reversing the Hyde Amendment.  This publication addresses Medicaid funding of abortion care, explaining that the future of access to abortion services is at a crossroads. The Biden-Harris administration and 117th Congress could commit to dismantling the injustices of the Trump-Pence years and long-standing systems of oppression, or they could retreat and maintain the status quo that so harms low-income and underserved communities.  This issue brief provides a brief history of the Hyde Amendment and examines its function as a de facto ban on abortion services for people who receive health coverage or care through federal health care programs and plans. Because the Hyde amendment initially focused on Medicaid, this issue brief explores the history of that de facto ban and examines the Hyde Amendment’s long-lasting and significant public health and economic harms to low-income and underserved people. Finally, it provides an overview of the EACH Act of 2021 (read the House version here).
Jenny Pizer will then facilitate discussion among the panelists and, time permitting, questions and comments from the attendees.  
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