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Advocacy for survivors of intimate partner violence (“IPV”) should not stop at the courthouse. IPV impacts survivors at work and at school, especially when the abuser occupies the same space as the survivor. Advocates can work with an employer or educational institution to further protect and assist survivors in their day-to-day lives.
[bookmark: _okllad940r84]Employment
A national survey found that 21% of adults employed full-time were survivors of IPV, and 64% of those surveyed indicated that IPV significantly impacted that work performance.[footnoteRef:0] Additionally, perpetrators use the workplace to contact, monitor the behavior of, and threaten survivors - one study indicating at rates as high as 75%.[footnoteRef:1] Of all the women murdered on the job, 21% were killed by their intimate partners between 2003 and 2008.[footnoteRef:2]  [0:  Corporate Alliance to End Partner Violence, Workplace Statistics, available at http://www.caepv.org/getinfo/facts_stats.php?factsec=3). ]  [1:  Me. Dep't of Labor & Family Crisis Servs., Impact of Domestic Offenders on Occupational Safety & Health: A Pilot Study (2004).]  [2:  H.M. Tiesman et al., Workplace Homicides Among U.S. Women: The Role of Intimate Partner Violence, Annals of Epidemiology (Feb. 3, 2012), available at http://www.annalsofepidemiology.org/article/S1047-2797(12)00024-5/abstract. ] 

When compared to those who do not experience domestic violence, individuals “who report [domestic violence] victimization also report more days arriving late to work, more absenteeism from work, more psychological and physical health problems that may reduce their productivity, and greater difficulty maintaining employment over time.”[footnoteRef:3] Employment protections not only ensure that survivors remain financially secure, but “research also shows that abused employed women who received social and tangible support from co-workers and supervisors experienced less social isolation, improved health, and fewer negative employment outcomes.”[footnoteRef:4]  It is well documented that one of the biggest ways abusers keep control over their victims is through tactics such as “deliberately try [ing] to sabotage their partners' efforts to obtain and maintain paid employment,” also referred to as economic abuse.”[footnoteRef:5] [3:  Claire M. Renzetti, Economic Stress and Domestic Violence, NAT'L ONLINE RES. CTR. ON VIOLENCE AGAINST WOMEN 3 (Sept. 2009), https://uknowledge.uky.edu/cgi/viewcontent.cgi?article=1000&context=crvaw_reports. ]  [4:  Id. at 4.]  [5:  Id.] 

[bookmark: _g47qn3iejr53]FMLA
The Family Medical Leave Act (“FMLA”) requires certain employers to provide up to twelve work weeks of unpaid leave in a twelve-month period for treatment of serious health conditions of the employee or employee’s spouse, child, or parent. The U.S. Department of Labor (“DOL”) issued guidance in 2009 regarding how the FMLA provides leave for survivors of IPV.[footnoteRef:6] According to the DOL,  [6:  Dep't of Labor, Frequently Asked Questions about the Revisions to the Family and Medical Leave Act, https://www.dol.gov/sites/dolgov/files/WHD/legacy/files/NonMilitaryFAQs.pdf. ] 

FMLA leave may be available to address certain health-related issues resulting from domestic violence. An eligible employee may take FMLA leave because of his or her own serious health condition or to care for a qualifying family member with a serious health condition that resulted from domestic violence. For example, an eligible employee may be able to take FMLA leave if he or she is hospitalized overnight or is receiving certain treatment for post-traumatic stress disorder that resulted from domestic violence.[footnoteRef:7]   [7:  Id.] 

[bookmark: _pym783waerdt]Non-Discrimination Laws
The Equal Employment Opportunity Commission (“EEOC”) issued guidance in 2012 explaining how Title VII of the Civil Rights Act of 1964 (“Title VII”) and the Americans with Disabilities Act (“ADA”) applies to the intersection of IPV and the workplace.[footnoteRef:8] Neither Title VII nor the ADA explicitly prohibit discrimination against applicants or employees who experience domestic or dating violence, sexual assault, or stalking.[footnoteRef:9] However, either law may be implicated considering the facts and circumstances of a particular situation. [8:  EEOC, Questions and Answers: The Application of Title VII and the ADA to Applicants or Employees Who Experience Domestic or Dating Violence, Sexual Assault, or Stalking, available at http:// www.eeoc.gov/eeoc/publications/qa_domestic_violence.cfm. Title VII and the ADA apply to employers (including employment agencies and unions) with 15 or more employees, and to federal, state, and local governments.]  [9:   Taylor v. Children’s Vill. (S.D.N.Y. Apr. 21, 2021) (“[B]eing a survivor of domestic violence or human trafficking is not a protected class under Title VII.”); Johnson v. All Metro Home Care Servs. (N.D.N.Y. Nov. 7, 2019) (holding the plaintiff failed “to allege facts plausibly suggesting that, as a ‘survivor of domestic violence,’ she was a member of a protected class pursuant to Title VII”). Some states have laws expressly prohibiting discrimination against victims of domestic violence, and requiring employers to provide a certain amount of unpaid leave for related circumstances, including seeking medical care or legal assistance and attending court.] 

An advocate can assist a survivor of IPV in seeking Title VII or ADA protections first directly with the employer. If the employer fails to appropriately address the issue, the survivor can file a claim of discrimination. The process for filing a claim differs depending on the type of employer.
· A private sector or state or local government applicant or employee who believes that his or her Title VII or ADA employment rights have been violated and wants to make a claim against an employer must file a "charge of discrimination" with the EEOC.[footnoteRef:10]  [10:  For a detailed description of the EEOC charge process, including instructions for filing a charge, refer to the EEOC website at www.eeoc.gov/employees/howtofile.cfm or call 1-800-669-4000/ 1-800-669-6820 (TTY).] 

· A federal government applicant or employee who believes that his or her employment rights have been violated under Title VII or the ADA and wants to make a claim against a federal agency must file an "EEO complaint" with that agency.[footnoteRef:11] [11:  For more information concerning enforcement procedures for federal applicants and employees, visit the EEOC website at www.eeoc.gov/federal/fed_employees/index.cfm. ] 

[bookmark: _rq6or0ffjmdz]Title VII
Title VII prohibits discrimination based on race, color, sex, religion, or national origin in many workplaces.[footnoteRef:12] As a result of a recent U.S. Supreme Court decision, most legal scholars also interpret Title VII to prohibit discrimination on the basis of gender identity and sexual orientation.[footnoteRef:13]  [12:  42 U.S.C. § 2000e-2(a)(1).]  [13:  See Bostock v. Clayton Cty., 140 S. Ct. 1731 (2020).] 

Title VII also prohibits harassment, including sexual harassment, sex-based harassment, and likely harassment on the basis of sexual orientation and gender identity. 
An employer is always responsible for harassment by a supervisor that culminated in a tangible employment action, such as discipline or termination. If the supervisor’s harassment did not lead to a tangible employment action, the employer is liable unless it proves that: (1) it exercised reasonable care to prevent and correct promptly any harassment; and (2) the employee unreasonably failed to complain to management or to avoid harm otherwise. An employer is liable for harassment by a co-worker or by a third party over whom the employer has control if the employer knew or should have known of the conduct, unless it can show that it took prompt and appropriate corrective action upon learning of the harassment.[footnoteRef:14]  [14:  EEOC, Questions and Answers: The Application of Title VII and the ADA to Applicants or Employees Who Experience Domestic or Dating Violence, Sexual Assault, or Stalking, available at http:// www.eeoc.gov/eeoc/publications/qa_domestic_violence.cfm. For more information, see Questions and Answers for Small Employers on Employer Liability for Harassment by Supervisors, www.eeoc.gov/policy/docs/harassment-facts.html; Policy Guidance on Current Issues of Sexual Harassment, www.eeoc.gov/policy/docs/currentissues.html. ] 

Examples of times when Title VII is implicated in the IPV sphere include:
· An employer terminates an employee after learning she has been subjected to domestic violence, saying he fears the potential "drama battered women bring to the workplace."
· A hiring manager, believing that only women can be true victims of domestic violence because men should be able to protect themselves, does not select a male applicant when he learns that the applicant obtained a restraining order against a male domestic partner.
· An employer allows a male employee to use unpaid leave for a court appearance in the criminal prosecution of an assault, but does not allow a similarly situated female employee to use equivalent leave to testify in the criminal prosecution of domestic violence she experienced. The employer says that the assault by a stranger is a "real crime," whereas domestic violence is "just a marital problem" and "women think everything is domestic violence."
· An employee's co-worker sits uncomfortably close to her in meetings, and has made suggestive comments. He waits for her in the dark outside the women's bathroom and in the parking lot outside of work, and blocks her passage in the hallway in a threatening manner. He also repeatedly telephones her after hours, sends personal e-mails, and shows up outside her apartment building at night. She reports these incidents to management and complains that she feels unsafe and afraid working nearby him. In response, management transfers him to another area of the building, but he continues to subject her to sexual advances and stalking. She notifies management but no further action is taken.
· A seasonal farmworker's supervisor learns that she has recently been subject to domestic abuse, and is now living in a shelter. Viewing her as vulnerable, he makes sexual advances, and when she refuses he terminates her.[footnoteRef:15] [15:  EEOC, Questions and Answers: The Application of Title VII and the ADA to Applicants or Employees Who Experience Domestic or Dating Violence, Sexual Assault, or Stalking, available at http:// www.eeoc.gov/eeoc/publications/qa_domestic_violence.cfm. ] 

[bookmark: _uhuweq9ygyml]Sexual Harassment Claims
Sexual harassment claims are avenues for relief for survivors whose supervisor or co-worker is their abuser. There are two theories for sexual harassment: quid quo pro and hostile work environment. Quid pro quo sexual harassment occurs when an employment decision is made as a result of a survivor’s submission to or rejection of unwanted sexual conduct. As a result, it is necessary that the abuser be in a position of actual power over the survivor. For example, if an abuser-supervisor threatened termination if a survivor ended a relationship, the survivor would have a claim for sexual harassment under Title VII.[footnoteRef:16] Hostile work environment claims can be brought against an employer where a coworker or even a third party (such as a client or customer)[footnoteRef:17] is abusive so long as the harassment is sufficiently severe or pervasive to alter the conditions of employment and the employer was or should have been aware of the harassment but failed to take prompt remedial action.[footnoteRef:18] As a result, the survivor must disclose to their employer the abusive nature of their intimate relationship.[footnoteRef:19] [16:  See, e.g., Keppler v. Hinsdale Township High Sch. Dist. 86, 715 F. Supp. 862, 869 (N.D. Ill. 1989). ]  [17:  Employers can be liable for acts of non-employees. See 29 C.F.R. § 1604.11(e). For third-party claims, the survivor must be able to show that their job brought them in contact with their abuser. See, e.g., Lockard v. Pizza Hut, Inc., 162 F.3d 1062, 1074 (10th Cir. 1998); Rodriguez-Hernandez v. Miranda-Velez, 132 F.3d 848, 854 (1st Cir. 1998). ]  [18:  See, e.g., Excel Corp. v. Bosley, 165 F.3d 635, 637 (8th Cir. 1999); Fuller v. City of Oakland, 47 F.3d 1522, 1525 (9th Cir. 1995).]  [19:  See Faragher v. City of Boca Raton, 524 U.S. 775, 807 (1998). ] 

[bookmark: _pjjwqap0vrv8]Disparate Treatment Claims
Disparate treatment claims arise where an employer treats a male and female employee, or a straight and queer employee, or a cisgender and transgender employee, differently in similar situations. Typically, employees present their claim under the McDonnell Douglas framework, which requires the survivor to prove that they are a member of a protected class and qualified for the position, a damaging action was taken against them, and the position remained open. Then the employer articulates a legitimate, nondiscriminatory reason to justify the damaging action. The survivor can prevail if they can prove the reason was really pretext for discrimination. This claim can arise if a male survivor and a female survivor are treated differently. This claim can also arise if a survivor seeks time off to seek a protective order and is denied time off but perpetrators who must defend themselves are granted time off. Another scenario is where the survivor and abuser are co-workers and the employer treats them differently upon learning about their abusive relationship, or if an altercation occurs in the workplace.[footnoteRef:20]  [20:  Rohde, 649 F.2d at 319. ] 

Disparate treatment Title VII sex-discrimination claims are challenging without egregious and blatant statements from the employer. However, LGBTQ+ survivors more often experience greater discrimination, and fewer supports, than survivors who are heterosexual cisgender women. As a result, LGBTQ+ survivors may have more success maintaining a gender identity or sexual orientation discrimination claim if the employer is supportive and generous to heterosexual cicgender women but not to their own status as a survivor.
[bookmark: _vny0dwkvo3r8]Disparate Impact Claims
Disparate impact claims arise where an employment practice,[footnoteRef:21] though neutral on its face, has a disproportionate impact on members of a legally protected class. No invidious purpose on the part of the employer is required.[footnoteRef:22] The employer’s burden is higher in a disparate impact claim; it must prove that the employment practice is job related for the position in question and consistent with business necessity. [21:  A single decision constitutes a “practice.”]  [22:  See, e.g., Green v. Bryant, 887 F. Supp. 798, 800 (E.D. Pa. 1995). ] 

[bookmark: _wcz4nj5vkthy]ADA
The ADA prohibits discrimination on the basis of disability in many workplaces. The ADA also prohibits disability-based harassment. The ADA can require employers to provide reasonable accommodation for disabilities, i.e., physical or mental impairments that substantially limit one or more major life activities, including bodily functions. Recently, a federal circuit court determined that gender dysphoria is a disability under the ADA.[footnoteRef:23] Other examples of a disability are PTSD, physical injuries due to an assault, anxiety, and depression. “A reasonable accommodation is a change in the workplace or in the way things are usually done that an individual needs because of a disability and may include time off for treatment, modified work schedules, and reassignment to a vacant position.”[footnoteRef:24]  [23:  Williams v. Kincaid, 45 F. 4th 759 (4th Cir. 2022).]  [24:  EEOC, Questions and Answers: The Application of Title VII and the ADA to Applicants or Employees Who Experience Domestic or Dating Violence, Sexual Assault, or Stalking, available at http:// www.eeoc.gov/eeoc/publications/qa_domestic_violence.cfm. ] 

Examples of times when the ADA is implicated in the IPV sphere include:
· An employer searches an applicant's name online and learns that she was a complaining witness in a rape prosecution and received counseling for depression. The employer decides not to hire her based on a concern that she may require future time off for continuing symptoms or further treatment of depression.
· An employee has facial scarring from skin grafts, which were necessary after she was badly burned in an attack by a former domestic partner. When she returns to work after a lengthy hospitalization, co-workers subject her to frequent abusive comments about the skin graft scars, and her manager fails to take any action to stop the harassment.
· An employee who has no accrued sick leave and whose employer is not covered by the FMLA requests a schedule change or unpaid leave to get treatment for depression and anxiety following a sexual assault by an intruder in her home. The employer denies the request because it "applies leave and attendance policies the same way to all employees."
· In the aftermath of stalking by an ex-boyfriend who works in the same building, an employee develops major depression that her doctor states is exacerbated by continuing to work in the same location as the ex-boyfriend. As a reasonable accommodation for her disability, the employee requests reassignment to an available vacant position for which she is qualified at a different location operated by the employer. The employer denies the request, citing its "no transfer" policy.
· An employee who is being treated for post-traumatic stress disorder (PTSD) resulting from incest requests reasonable accommodation. Her supervisor then tells the employee's co-workers about her medical condition.[footnoteRef:25] [25:  The ADA prohibits revealing confidential medical information.] 

· In the prior example, the employee tells the supervisor she intends to complain to human resources about his unlawful disclosure of confidential medical information. The supervisor warns that if she complains, he will deny her the pay raise she is due to receive later that year.[footnoteRef:26] [26:  Id. The ADA prohibits retaliation against those who exercise their ADA rights.] 

[bookmark: _lm63vln7p3ac]State Protections
Most states’ leave and non-discrimination laws mirror federal law, though many apply to more employers than the federal laws do. However, some states have adopted specific statutes related to employment protections for IPV survivors. 
[bookmark: _b1fykoup63lw]Leave Laws
“[M]ore than a dozen jurisdictions either have adopted specific leave provisions for victims of intimate partner violence or have family leave provisions that specify they cover leaves for the purpose of dealing with the physical, psychological or legal aftermath of intimate partner violence.”[footnoteRef:27] [27:  2013 WL 1332085, at *4; see e.g., N.C.G.S. § 95-270(a) (“No employer shall discharge, demote, deny a promotion, or discipline an employee because the employee took reasonable time off from work to obtain or attempt to obtain relief under Chapter 50B or Chapter 50C.”)] 

“Almost all the states, however, permit employees to use intimate partner leave for the same reasons. They are:
· Participating in a criminal proceeding related to the crime.
· Obtaining legal relief, such as an order for protection, to protect oneself from further victimization.
· Obtaining medical treatment, psychological counseling, or domestic violence or sexual assault services to overcome the effects of the crime.
· Finding temporary or permanent shelter.”[footnoteRef:28] [28:  Id. at *5.] 

[bookmark: _x1uc6i71buab]Non-Discrimination Laws
“[T]he majority of states have laws prohibiting employers from taking adverse actions against employees who have been victims of crimes and who must take time off to assist in the prosecution of the crime.”[footnoteRef:29] These laws would include the prosecution of IPV. [29:  2013 WL 1332085, at *3.] 

Additionally, some states have laws expressly prohibiting discrimination against victims of domestic violence, and requiring employers to provide a certain amount of unpaid leave for related circumstances, including seeking medical care or legal assistance and attending court.[footnoteRef:30] For example, Rhode Island prohibits employers from discriminating against applicants or employees who are victims of domestic abuse based on a decision to obtain or not to obtain an order for protection.[footnoteRef:31] Illinois requires employers to “reasonabl[y] accommodate[e] . . . the known limitations resulting from circumstances relating to being a victim of domestic or sexual violence or a family or household member being a victim of domestic or sexual violence.”[footnoteRef:32] [30:  EEOC, Questions and Answers: The Application of Title VII and the ADA to Applicants or Employees Who Experience Domestic or Dating Violence, Sexual Assault, or Stalking, available at http:// www.eeoc.gov/eeoc/publications/qa_domestic_violence.cfm. ]  [31:  R.I. Gen. Laws § 12-28-10.]  [32:  820 Ill. Comp. Stat. 180/30(b)(1).] 

[bookmark: _5u60804trt5t]Tort Law
Further, traditional tort law may provide survivors protections, or compensation, in the event that their employer does not provide enough security. For example, in LaRose v. State Mutual Life Assurance Co., No. 9322684 (215th Dist. Ct., Harris County, Tex. Dec. 5, 1994) the survivor’s family recovered an $850,000 settlement from the survivor’s employer after the survivor was shot and killed by her former boyfriend after the boyfriend contacted her supervisor to demand that if she was not fired he would kill her. The security guards let him pass through, even though they reportedly had pictures of him. The survivor's family argued that the company failed to provide adequate security. 
Such situations can also give rise to violations of the Occupational Health and Safety ACt of 1970 (“OSH Act”) and corresponding state laws. Under the OSH Act, all private employers are required to provide working conditions “free from recognized hazards that are causing or are likely to cause death or serious physical harm to his employees.”[footnoteRef:33] This includes workplace violence. IPV  clearly falls under OSHA’s definition of workplace violence, which is “any act or threat of physical violence, harassment, intimidation, or other threatening disruptive behavior that occurs at the work site,” ranging from “threats and verbal abuse to physical assaults and even homicide.” [33:  29 U.S.C. § 654(a)(1).] 

As a result, some states allow employers to apply for restraining orders against abusers who are harassing, threatening, or stalking an employee in the workplace. For example, in North Carolina, employers can seek such orders, but they must first consult with the employee to determine whether there are any safety concerns.[footnoteRef:34] Employers cannot discipline the employee if they decide they do not want to participate. [footnoteRef:35] [34:  N.C.G.S. § 95-261.]  [35:  Id.] 

Even in states where there is no non-discrimination protection for survivors of IPV, most states’ wrongful discharge in violation of public policy torts will provide relief for survivors. In employment-at-will states, employers cannot terminate employees for reasons in violation of public policy, and reasons related to IPV, such as taking off two weeks to seek treatment due to abuse or to seek a domestic violence protective order, can violate public policy. These tort claims typically apply to all employers, no matter their size. 
[bookmark: _jtf1cnflv6g3]Education
One report, commissioned by the National Institute of Justice, found that 19% of women and 2.5% of men reported experiencing attempted or completed rape since starting college.[footnoteRef:36] A recent American Association of Universities (AAU) survey of 27 campuses similarly found that the incidence of sexual assault and sexual misconduct due to physical force, threats of physical force, or incapacitation among women undergraduate respondents was 23.1%, including 10.8% by penetration.[footnoteRef:37] By the time they were seniors, 26.1% of women and 29.5% of students identifying as trans, genderqueer, or “identification not mentioned” reported nonconsensual sexual contact through completed penetration or sexual touching by physical force or incapacitation. [footnoteRef:38] [36:  Krebs et al., The Campus Sexual Assault (CSA) Study (2007). ]  [37:  See David Cantor et al., Report on the AAU Climate Survey on Sexual Assault and Sexual Misconduct, W ESTAT (2015), http://perma.cc/M7N9-W6JW. ]  [38:  Id.] 

Where an abuser is a fellow student, whether that be on a college campus or a K-12 institution, survivors have a myriad of avenues for relief under federal and state law.
[bookmark: _qv7rtxhz1m69]Title IX
Title IX prohibits discrimination on the basis of sex in any educational program, activity, or institution that receives federal funding.[footnoteRef:39] The statute was modeled on Title VI of the Civil Rights Act of 1964, 42 U.S.C.A. § 2000d, which prohibits all recipients of federal funding from discriminating on the basis of race, color, or national origin; and Title VII, 42 U.S.C.A. § 2000e-2, which prohibits employers from discriminating on the basis of race, color, religion, sex, or national origin in the workplace. [39:  20 U.S.C.A. § 1681(a).] 

In cases of student-on-student IPV, or even third-party IPV,[footnoteRef:40] Title IX claims require (1) that the survivor was harassed on the basis of their sex, sexual orientation, or gender identity[footnoteRef:41]; (2) that the harassment had the effect of excluding the survivor from, or denying the survivor the benefits or, an educational program; (3) the educational institution had actual notice of the harassment and that it was reported to an appropriate person with the power to address and remedy the harassment; and (4) the school was deliberately indifferent to the harassment, and where the harassment was committed by a student, that it occurred in an environment within the substantial control of school officials.[footnoteRef:42] Actions that can rise to the level of Title IX sexual harassment include sexual assault,[footnoteRef:43] distribution of videos showing a student’s sexual conduct,[footnoteRef:44] sexual comments,[footnoteRef:45] unwanted physical contact,[footnoteRef:46] repeated and unwanted requests for dates or sex,[footnoteRef:47] and retaliation for reporting harassment.[footnoteRef:48]  [40:  See, e.g., Rouse v. Duke University, 869 F. Supp. 2d 674 (M.D.N.C. 2012) (although student's rapist was unrelated to university, student could bring Title IX action based on university's suggestions that she was to blame for rape, its failure to help or reduce campus atmosphere against her, its false accusation that she was complicit in her own rape, and its failure to investigate fraternity at whose house rape occurred, especially where these actions continued over time in face of student's repeated requests for assistance). ]  [41:  No U.S. Supreme Court decision has held that Title IX prohibits discrimination on the basis of sexual orientation or gender identity. However, the Office for Civil Rights, Department of Education, has issued a Notice of Interpretation on this issue: “Consistent with the Supreme Court’s ruling and analysis in Bostock, the Department interprets Title IX’s prohibition on discrimination ‘’on the basis of sex’’ to encompass discrimination on the basis of sexual orientation and gender identity.” 86 FR 32637.]  [42:  Davis Next Friend LaShonda D. v. Monroe County Bd. of Educ., 526 U.S. 629, 119 S. Ct. 1661 (1999); Gebser v. Lago Vista Independent School Dist., 524 U.S. 274, 118 S. Ct. 1989 (1998).]  [43:   See, e.g., Rouse v. Duke University, 914 F. Supp. 2d 717 (M.D.N.C. 2012), aff’d, 535 Fed. App’x. 289 (4th Cir. 2013); Williams v. Board of Regents of University System of Georgia, 477 F.3d 1282 (11th Cir. 2007); Rex v. West Virginia School of Osteopathic Medicine, 119 F. Supp. 3d 542 (S.D.W. Va. 2015).]  [44:  See, e.g., Butters v. James Madison University, 145 F. Supp. 3d 610 (W.D. Va. 2015).]  [45:  See, e.g., Mandsager v. University of North Carolina at Greensboro, 269 F. Supp. 2d 662 (M.D.N.C. 2003); Crandell v. New York College of Osteopathic Medicine, 87 F. Supp. 2d 304 (S.D.N.Y. 2000).]  [46:   See, e.g., Johnson v. Galen Health Institutes, Inc., 267 F. Supp. 2d 679 (W.D. Ky. 2003); Alston v. North Carolina A & T State University, 304 F. Supp. 2d 774 (M.D.N.C. 2004); Mandsager v. University of North Carolina at Greensboro, 269 F. Supp. 2d 662 (M.D.N.C. 2003); Crandell v. New York College of Osteopathic Medicine, 87 F. Supp. 2d 304 (S.D.N.Y. 2000).]  [47:  See, e.g., Alston v. North Carolina A & T State University, 304 F. Supp. 2d 774 (M.D.N.C. 2004).]  [48:  See, e.g., Rex v. West Virginia School of Osteopathic Medicine, 119 F. Supp. 3d 542 (S.D.W. Va. 2015).] 

Title IX also encompasses failure to train cases, i.e., where an educational institution fails to train students about sexual harassment, the institution may violate TItle IX if students then commit sexual harassment.[footnoteRef:49] The same could also be said for IPV. [49:  See, e.g., Karasek v. Regents of University of California, 534 F. Supp. 3d 1136 (N.D. Cal. 2021) (holding survivor adequately alleged that public university's failure to educate students about sexual harassment, violence, and consent was proximate cause of classmate's sexual assault of student, as necessary to support claim against university for violation of Title IX based on university's alleged policy of systematic failure to provide such education, where student alleged that, had she received education about what constituted sexual assault or misconduct, she would have understood that classmate's behavior was inappropriate, she would not have invited classmate over, and assault would not have occurred, and that university's failure to train new students about sexual misconduct created foreseeable risk that they would be less knowledgeable about its dynamics and possible responses).] 

Actionable harassment is based on severity and pervasiveness, where the two factors are read in tandem; less severe actions must occur more pervasively, where more severe actions need only occur few times. Abuse that causes the survivor to receive poor grades, drop extracurricular activities, or take a leave of absence likely constitutes an educational deprivation,[footnoteRef:50] as does abuse that causes medical issues interfering with the survivor’s education.[footnoteRef:51] [50:  See, e.g., Doe v. Morgan State University, 544 F. Supp. 3d 563 (D. Md. 2021); Hayut v. State University of New York, 127 F. Supp. 2d 333 (N.D.N.Y. 2000); Wilborn v. Southern Union State Community College, 720 F. Supp. 2d 1274 (M.D. Ala. 2010).]  [51:  See, e.g., Wilborn v. Southern Union State Community College, 720 F. Supp. 2d 1274 (M.D. Ala. 2010) (after multiple incidents of harassment, plaintiff's panic attacks prevented her from returning to class); Schaefer v. Las Cruces Public School Dist., 716 F. Supp. 2d 1052, 261 Ed. Law Rep. 299 (D.N.M. 2010) (severe and pervasive harassment where student missed between 10 and 14 days of school due to excruciating pain).] 

As with Title VII, the educational institution must have reasonable notice of the concerns, requiring the survivor to come forward regarding their abuser. The complaint must be direct and specific.[footnoteRef:52] [52:  See, e.g., Folkes v. New York College of Osteopathic Medicine of New York Institute of Technology, 214 F. Supp. 2d 273 (E.D.N.Y. 2002); Crandell v. New York College of Osteopathic Medicine, 87 F. Supp. 2d 304 (S.D.N.Y. 2000).] 

Reasonable responses on the part of educational institutions include issuing no contact orders or otherwise prohibiting the abuser from contacting the survivor[footnoteRef:53] and urging the survivor to file a formal complaint (and then acting promptly on the formal complaint.[footnoteRef:54] Generally speaking, an educational institution must do very little to cross the threshold into reasonable.[footnoteRef:55] However, where the assailant is a known abuser or harasser, the threshold for the institution becomes increasingly higher.   [53:  See, e.g., Karasek v. Regents of University of California, 956 F.3d 1093 (9th Cir. 2020); Wills v. Brown University, 184 F.3d 20 (1st Cir. 1999); Litman v. George Mason University, 5 F. Supp. 2d 366 (E.D. Va. 1998), aff’d on other grounds, 186 F.3d 544 (4th Cir. 1999); Garrett v. University of South Florida Board of Trustees, 448 F. Supp. 3d 1286 (M.D. Fla. 2020) (finding it was not deliberately indifferent not to ban abuser from campus); Wyler v. Connecticut State University System, 100 F. Supp. 3d 182 (D. Conn. 2015).]  [54:  See, e.g., Hayut v. State University of New York, 352 F.3d 733 (2d Cir. 2003).]  [55:   But see, e.g., Wamer v. University of Toledo, 27 F.4th 461 (6th Cir. 2022); Posso v. Niagara University, 518 F. Supp. 3d 688 (W.D.N.Y. 2021); Doe v. Sarah Lawrence College, 453 F. Supp. 3d 653 (S.D.N.Y. 2020); Doe 1 v. Howard University, 396 F. Supp. 3d 126 (D.D.C. 2019); Roskin-Frazee v. Columbia University, 474 F. Supp. 3d 618 (S.D.N.Y. 2019); Doe v. Brown University, 304 F. Supp. 3d 252 (D.R.I. 2018); Adams v. Ohio University, 300 F. Supp. 3d 983 (S.D. Ohio 2018); Doe 12 v. Baylor University, 336 F. Supp. 3d 763 (W.D. Tex. 2018); Hernandez v. Baylor University, 274 F. Supp. 3d 602 (W.D. Tex. 2017); Alston v. North Carolina A & T State University, 304 F. Supp. 2d 774 (M.D.N.C. 2004) (where plaintiff came to officials with a detailed complaint about her supervisor's harassment, and they took no action other than to interrogate her about whether she had done anything to encourage the abusive conduct, defendant may have shown deliberate indifference and plaintiff’s Title IX action could proceed).] 

[bookmark: _kk7o3m2ul8r5]§ 1983
Where an educational institution is governmental - such as a public school district or a state university - the survivor may have claims under 42 U.S.C.A. § 1983, which provides in part that: “No person in the United States shall, on the basis of sex, be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any education program or activity receiving Federal financial assistance.” To recover under § 1983 against an institution, as opposed to the perpetrator, the survivor is required to establish the existence of an official custom, on the part of the governing body, of the deprivation of constitutional rights that caused the injury to the student. Claims regarding IPV are most obviously brought under the Equal Protection Clause, claiming sexual harassment or other sex-based discrimination. 
[bookmark: _c2fvgdsotug1]Tort Claims
Negligent retention, supervision, and failure to train claims are viable avenues for relief for student survivors whose educational institutions do not respond to concerns in an adequate matter. Negligent retention claims can arise where the educational institution fails to terminate or dismiss an abuser. Negligent supervision claims can arise where the educational institution fails to keep a close eye on the abuser, which emboldens them to continue abusing on campus or in a campus-sponsored activity. Failure to train claims can arise where an educational institution does not train its staff to properly address an abuse situation. For example, where a professor learns of IPV of its student but does nothing in response, allowing for the abuse to continue uninhibited, the survivor may have a negligent failure to train claim against the professor’s employer.
Survivors may also have negligent and intentional infliction of emotional distress claims if they can show that the actions of the institution caused them severe emotional distress.
[bookmark: _jtcd4mvo0mus]Mandatory Reporting Laws
Most states have mandatory reporting laws imposed on K-12 educational institutions. For example, in North Carolina, school principals must immediately report to law enforcement where a sexual assault or rape has taken place on school property.[footnoteRef:56] All North Carolinians are required to report when a child has been the victim of a violent or sexual offense.[footnoteRef:57] In Colorado, community-based advocates cannot keep IPV against a child confidential.[footnoteRef:58] In New Hampshire, medical professionals who treated someone for an injury believed to be caused by criminal act must make a report to law enforcement if the survivor is a child.[footnoteRef:59] [56:  N.C.G.S. § 115C-288(g).]  [57:  N.C.G.S. 14-318.2.]  [58:  C.R.S. § 13-90-107.]  [59:  RSA 631:6.] 


