LGBTQ+ Lawyers on the Front Lines – CLE Outline and Materials
1. Agenda
a. Introductions
b. Statistics
c. The many hats of Judge Advocates
d. What is National Security Law? Fundamentals, the Law of Armed Conflict, Operational Law, and more
e. LGBTQ+ people caught in the cross-hairs: Why this matters and why it matters to be at the table
f. Enforcement of NSL and LOAC – at home and abroad
2. Introductions

Speakers:
a. Colonel Blake Williams currently serves as the Staff Judge Advocate (General Counsel) for the senior active-duty military commander in Alaska, advising across the spectrum of homeland defense, defense support to civil authorities, administrative law, and overseeing all U.S. Air Force criminal prosecutions in Alaska, Hawaii, and Guam.  He commissioned in thwe U.S. Air Force in 2003.  He has previously served in a variety of roles, including staff judge advocate at multiple levels of command; Chief of National Security Law at NORAD and U.S. Northern Command; regional senior prosecutor; assistant professor of law at the U.S. Air Force Academy; and defense counsel.  He has also served two tours in combat zones, working with the Iraqi Criminal Court in Baghdad, Iraq, and with the Afghan Air Force in Kabul, Afghanistan, with the mission to support the rule of law in both countries.  He is a graduate of Wake Forest University School of Law (2002) and a member of the Arizona State Bar.
b. Lieutenant Colonel Christie Jones is the Director of Operations for the Air Force Office of the Special Trial Counsel.  Lt Col Jones’ pronouns are she/her.  She commissioned into the Air Force in 2005 as an Acquisitions Officer before joining the Judge Advocate General’s Corps in 2011.  She deployed in support of OPERATION ENDURING FREEDOM in late 2012, and was assigned to the Joint Legal Center at Camp Sabalu-Harrison, Afghanistan, where she served as a liaison to the Afghan National Army Legal Directorate.  Since then, Lt Col Jones has served in various roles in the JAG Corps, including Area Defense Counsel, Senior Trial Counsel – Special Victims’ Unit, Executive Officer to the Air Force Judge Advocate General, Defense Fellow to United States Senator Martin Heinrich (D-NM), Legislative Counsel to the Secretary of the United States Air Force, and most recently, the Staff Judge Advocate to the 92nd Air Refueling Wing at Fairchild Air Force Base, Washington.
c. Commander Kate Shovlin is currently serving as the Director, Defense Counsel Assistance Program (DCAP). She graduated from the United States Naval Academy with distinction in May 2004 and commissioned as a Surface Warfare Officer. She served two surface warfare tours in Yokosuka, Japan, aboard USS Chancellorsville (CG 62) as the First Lieutenant and then aboard USS Shiloh (CG 67) as the Navigator and Legal Officer. CDR Shovlin was selected for the Navy JAG Corp's Law Education Program (LEP), and graduated from Georgetown University Law Center in 2011. She became a Military Justice Litigation Specialist, and her JAGC career has primarily focused on criminal law and sexual assault policy. Her prior legal billets include Executive Officer of Defense Service Office Southeast; Senior Trial Counsel (senior prosecutor); Senior Defense Counsel; Sexual Assault & Domestic Violence Policy Branch Head at OJAG’s Criminal Law Division; defense counsel; and legal assistance Attorney. She completed her LLM in Litigation and Dispute Resolution from George Washington University Law School in 2017. Shovlin is a Specialist II in the Military Justice Litigation Career Track, judicially screened, and member of the Military Justice Diversity, Equity, and Inclusion advisory council.
d. Major Emma Shinn, U.S. Marine Corps is a student at the Army’s The Judge Advocate General’s Legal Center and School and candidate for an LLM in Criminal Law. She enlisted in the Marine Corps in 1994 and commissioned in 2005. She is a combat veteran of Operation PHANTOM FURY in Fallujah, Iraq. Her prior legal billets include Regional Victims’ Legal Counsel for the Western Region; Regional Special Assistant U.S. Attorney for the Southern District of California; Trial Counsel (prosecutor); Officer-in-Charge, Defense Counsel Assistance Program; deployed Staff Judge Advocate; Senior Defense Counsel; Defense Counsel, and Legal Assistance Attorney. In private practice, she was a criminal defense, civil rights, and nonprofit attorney in Colorado from 2014-2019 and co-founded the nonprofit Colorado Name Change Project, providing transgender Coloradans with education and assistance for name changes and gender marker corrections. She was the lead counsel in B.D., et. al. v. Colorado, which helped pave the way for trans Coloradans to correct their gender marker on their birth certificates without invasive, unnecessary, and costly statutory requirements. She is a 2002 graduate of Texas A&M University and a 2007 graduate of Texas Tech University School of Law.
e. Major Valonne Ehrhardt currently serves as the Deputy Staff Judge Advocate for 2d Marine Division in Camp Lejeune, NC. She commissioned in 2012 under the Platoon Leader’s Course – Law Program. She’s held assignments as an assistant civil law attorney, defense counsel, appellate defense counsel, classified litigation specialist, and assistant judge advocate for investigations, administrative separations, military justice, and operational law. She deployed to Afghanistan in 2018 and served as the Chief of Operational Law for United States Forces, Afghanistan. She has also served as an adjunct professor at the United States Naval Academy teaching “Law for the Junior Commander,” American University Washington College of Law teaching trial advocacy, and is currently an adjunct professor at Temple University Law School. Her awards include the Naval Justice School Trial Advocacy Award, Naval Justice School Legal Assistance Award, 2017 National Capital Region Defense Counsel of the Year, Lieutenant Colonel Earl “Pete” Ellis Memorial recipient, and Women, Peace, and Security Writing Award recipient. Major Ehrhardt is a lifetime member of the National Naval Officers Association. She is married to Major McKenzie B. Ehrhardt, U.S. Marine Corps. She and her wife have one daughter.
f. MAJ Henry “Wayne” Janoe serves as the Brigade Judge Advocate for 2d Security Force Assistance Brigade (SFAB), which is regionally aligned to U.S. Africa Command. Prior to this assignment, he served as Chief of National Security Law (NSL) at 1st Special Forces Command (Airborne). MAJ Janoe earned his LL.M with Honors from the U.S. Army Judge Advocate General’s Legal Center and School in 2020, with a focus on NSL. He served as a Cyberspace Operations Attorney at U.S. Army Cyber Command, and he served in Europe as a Senior Trial Counsel, Special Victims’ Counsel, and Trial Defense Counsel. In 2012-2013, he deployed to Afghanistan as a Fiscal Law Attorney. After joining the Army through a Direct Commission in 2010, he served at Fort Stewart, Georgia as an Administrative Law Attorney and Legal Assistance Attorney. MAJ Janoe was the recipient of the ABA Young Lawyer Division’s Outstanding Young Military Lawyer Award for the Army for 2018-2019. A proud member of the Choctaw Nation of Oklahoma, he earned his juris doctor degree from the University of Oklahoma College of Law in 2009.

Moderators:
g. Major Sean McDivitt is the Chief of Recruiting for the United States Air Force Judge Advocate General’s Corps. Maj McDivitt’s pronouns are he/him.  He is currently stationed at the Pentagon in the Professional Development Division.  He commissioned into the Air Force in 2016.  His military assignments have included being the Chief of Military Justice at Holloman AFB, New Mexico; Special Victims’ Counsel at Kirtland AFB, New Mexico; Chief of Litigation at Hill AFB, Utah; Special Assistant U.S. Attorney for the District of New Mexico and the District of Utah; Deployed National Security Law Attorney with Special Operations Command at Al Udeid, Qatar, following the Afghanistan retrograde; and Civil Litigation Attorney at Joint Base Andrews, Maryland. He is a 2015 graduate of the Oklahoma City University School of Law and a 2012 graduate of Pensacola Christian College. Maj McDivitt came out as gay while serving as a JAG at Holloman AFB in December 2017.
h. Captain Shmuel Bushwick is a prosecutor with the United States Army Judge Advocate General Corps.  CPT Bushwick’s pronouns are he/him.  He is stationed at Fort Cavazos (p/k/a Fort Hood), Texas.  He commissioned into the Army in 2019 following six years of practice in the civilian sector.  His military positions have included postings as an Administrative Law Attorney at the Combined Armed Support Command, where he served as the primary legal advisor on COVID-19 operations at the outset of the pandemic; a deployment with a joint, multi-national special operations unit in the Middle East; and his current position, which includes prosecutions under the Uniform Code of Military Justice and as a Special Assistant U.S. Attorney for the Western District of Texas. He is a 2013 graduate of the Benjamin N. Cardozo School of Law and a 2010 graduate of Binghamton University (SUNY).
3. Statistics
a. In 2022, the American population was estimated to be 333,287,557
i. Source: United States Census Bureau, Quick Facts, United States, Population: U.S. Census Bureau QuickFacts: United States
b. In 2021, there were 1,335,848 Service members serving on Active Duty
i. Source: Department of Defense, 2021 Demographics Profile, Active Duty Members: ACTIVE DUTY MEMBERS (militaryonesource.mil)
c. .4% of the U.S. population serving on Active Duty
d. 7.2% of the American population identifies as LGBTQ+
i. Source: Gallup, U.S. LGBT Identification Steady at 7.2%, https://news.gallup.com/poll/470708/lgbt-identification-steady.aspx
e. In 2018, 12% of Active Duty Service members identified as LGB or non-heterosexual 
i. Source: U.S. Army Public Health Center, Lack of Sexual Orientation and Gender Identity Data in Military Surveys Masks Important Health Disparities, April 2022 (attached)
4. The many hats of Judge Advocates
a. Popular culture has highlighted their roles within the military justice system as prosecutors, defense counsel, and judges. Judge Advocates also serve as special victims’ counsel representing victims of sexual assault, domestic violence and other serious crimes; legal assistance attorneys providing civil law advice; and advisors to commanders providing counsel on everything from ethical issues and fiscal law to operational law (such as drone strikes or other forms of targeting).  Each branch of service has its own set of instructions to guide Judge Advocates through their daily operations.  The experience of a given Judge Advocate will vary greatly depending on what branch they are in and what role(s) they have been assigned to.  The speakers will each provide their perspectives on roles and responsibilities within their branch of service.  
b. Sources: 
i. Department of the Air Force Instruction 51-101, The Air Force Judge Advocate General’s Corps (AFJAGC) Operations, Accessions, and Professional Development, 29 November 2018, with Guidance Memorandum DAFI51-101_DAFGM2022-01, 27 April 2022 (Reissued 2 June 2022), available at https://static.e-publishing.af.mil/production/1/af_ja/publication/dafi51-101/dafi51-101.pdf
ii. United States Navy, Manual of the Judge Advocate General (“JAGMAN”), JAG Instruction 5800.7G, 15 January 2021, available at  JAG / CNLSC Instructions | U.S. Navy JAG Corps
iii. Marine Corps Order 5800.16, Legal Support and Administration Manual, 20 February 2018, available at https://www.marines.mil/News/Publications/MCPEL/Electronic-Library-Display/Article/1447370/mco-580016-ch-7-wvol-1-17/
iv. Army Regulation 27-1, Judge Advocate Legal Services, 26 January 2017, available at https://armypubs.army.mil/epubs/DR_pubs/DR_a/pdf/web/AR27-1_Web_FINAL.pdf
5. What is National Security Law? Fundamentals, the Law of Armed Conflict, Operational Law, and more
a. The Law of Armed Conflict (also referred to as the Law of War) “is specifically intended to address the circumstances of armed conflict.”  It is “[t]he treaties and customary international law binding on the United States that regulate: the resort to armed force; the conduct of hostilities and the protection of war victims in international and non-international armed conflict; belligerent occupation; and the relationships between belligerent, neutral, and non-belligerent States.”  
i. Source: Department of Defense Directive 2311.01, DoD Law of War Program, July 2, 2020, available at DoDD 2311.01, "DoD Law of War Program," July 2, 2020 (whs.mil)
b. This is all jus in bello, or the rules regarding the conduct of war, and is distinct from jus ad bellum, or the rules regarding the resort to force.  
i. Source: Department of Defense Law of War Manual, para. 3.5.2 (supra)
c. The UN Charter provides two bases for a State’s decision to resort to force: Chapter VII enforcement actions authorized by] the UN Security Council and self-defense pursuant to Article 51, which governs both individual and collective self-defense.  
i. Source: The United Nations Charter, available at https://www.un.org/en/about-us/un-charter 
d. The main purposes of the Law of Armed Conflict is: protecting combatants, noncombatants, and civilians from unnecessary suffering; providing certain fundamental protections for persons who fall into the hands of the enemy, particularly prisoners of war, civilians, and military wounded, sick, and shipwrecked; facilitating the restoration of peace; assisting military commanders in ensuring the disciplined and efficient use of military force; and preserving the professionalism and humanity of combatants.  
i. Source: Department of Defense Law of War Manual, para. 1.3.4, June 2015 (Updated December 2016), available at DoD Law of War Manual - June 2015 Updated Dec 2016.pdf (defense.gov)
e. Operational Law is something distinct and broader than the Law of Armed Conflict. It “consists of that body of domestic, foreign, and international law that specifically pertains to the activities of military forces across the entire conflict spectrum. Operational law includes diverse legal disciplines, such as military justice, administrative and civil law, legal assistance, claims, procurement law, national security law, fiscal law, and the law of war.” 
i. Source: Department of Defense Law of War Manual, para. 1.6.1 (supra)
f. Cardinal principles of the Law of Armed Conflict
i. Military Necessity 
ii. Humanity 
iii. Proportionality 
iv. Distinction 
v. Source: Department of Defense Law of War Manual, paras. 2.2 – 2.5 (supra)
g. Some key international treaties and their status in the United States:
i. The Geneva Conventions of 1949
1. Common Article 2: This declares that the provisions of each convention apply to armed conflicts between two signatory countries.  It is used to explain when the Law of Armed Conflict Applies.  
2. Common Article 3: This applies by its terms to non-international armed Conflicts.  It reflects a minimum yardstick of humane treatment protections that apply more broadly, including during international armed conflicts.  Once key provision, for instance, is its requirement of humane treatment for all persons in enemy hands, without any adverse distinction. It specifically prohibits murder, mutilation, torture, cruel, humiliating and degrading treatment, the taking of hostages and unfair trial.  
3. Source: Department of Defense Law of War Manual, para. 19.16.1 (supra)
4. Source: The International Committee of the Red Cross, The Geneva Conventions of 1949 and their Additional Protocols, https://www.icrc.org/en/doc/war-and-law/treaties-customary-law/geneva-conventions/overview-geneva-conventions.htm 
ii. The 1977 Additional Protocols to the Geneva Conventions
1. The International Committee of the Red Cross, The Geneva Conventions of 1949 and their Additional Protocols (supra)
iii. Rome Statute of the International Criminal Court.  This established the International Criminal Court (“ICC”) at The Hague, Netherlands. Under the Rome Statute, the ICC may investigate and prosecute certain international crimes (e.g., genocide, war crimes) in certain situations.
1. Source: Department of Defense Law of War Manual, para. 19.23 (supra)
2. Source: The Rome Statute of the International Criminal Court, available at RS-Eng.pdf (menlosecurity.com) 
h. State Actors v. Non-State Actors
i. State Actors:
1. Russia’s War on Ukraine:  The international community is closely monitoring the legal crisis in Ukraine as Russia’s use of force is a violation of the most basic principle of international law: use of force against a sovereign nation. Any State that uses force against the territorial integrity or political independence of another State violates this solemn rule of international law.
2. Near-Peer Conflicts
ii. Non-State Actors
1. Judge Advocates have been providing legal advise during the Global War on Terrorism for the past 20 years
a. From Afghanistan to Iraq and to present day with Operation INHERENT RESOLVE and the continuing military efforts to ensure the enduring defeat of ISIS in Iraq and Syria.  
iii. How these are addressed in the National Defense Strategy of 2022.  
1. Source: U.S. Department of Defense, 2022 National Defense Strategy of the United States of America (attached)
i. The role of the legal advisor in these conflicts and in operations below the threshold of armed conflict:
i. Assist commanders in preparation of the mission and articulation of the legal basis justifying the use of force for the mission.
1. Brief all local commanders on that legal justification. This effort will enable commanders to better plan their missions, structure public statements, and conform the conduct of military operations to U.S. national policy. 
ii. Assist commanders in drafting and understanding mission specific Rules of Engagement (ROE), which must be tailored to calibrate the authority to use force consistent with national security and policy objectives.
iii. Disseminate information and provide legal advice on the legality of the use of force, including lethal force. 
1. Research and participate in targeting boards, rules of engagement discussions/trainings, law of armed conflict analysis.
iv. Authority for medical aid in conflict zones.  
v. Advising on detainee operations and acting as liaisons with human rights organizations.
vi. Operational funding
j. Drawing on the Panels’ Experiences 
i. What were some of your experiences serving as a legal advisor in a deployed setting or combat operation?
ii. How did the military benefit from having your diverse perspectives on the front lines?
iii. What are some of the challenges of dealing with non-state actors?
iv. What are some of the legal issues that you encountered during these conflicts?
v. How is practicing law in a high stress/operational setting different from practicing back home?
vi. How does your role in the “rear” impact those forward?  
vii. What are the benefits of having a diverse and inclusive team?
viii. What constraints/adversities have you faced in your career serving as an LGBTQ+ Judge Advocate?
ix. What are some of the lessons learned that other attorneys serving in the public and private sector can benefit from?
6. LGBTQ+ people caught in the cross-hairs
a. Historically, international studies and laws responding to conflict atrocities have focused on cis women and girls.  
b. Anti-LGBTQ+ violence is frequently present in conflict zones.  
c. “Sexual orientation and gender identity should be irrelevant when determining the protected or unprotected nature of a given individual or group of individuals.  The fact of being a civilian or hors de combat has nothing to do with sexual orientation and gender identity.  In contrast, if a party to the conflict reports to armed violence against an individual solely on the basis of their actual or perceived sexual orientation or their gender identity, such an act should be viewed as adverse distinction, which, under international humanitarian law, is a grave breach of international humanitarian law that might amount to a war crime depending on the nature of and motivation for the conduct and its connection – which might be direct or indirect – to the conflict.”  
i. Source: United Nations General Assembly, Report of the Independent Expert: Protection against violence and discrimination based on sexual orientation and gender identity, 27 July 2022, available at https://reliefweb.int/report/world/protection-against-violence-and-discrimination-based-sexual-orientation-and-gender-identity-report-independent-expert-protection-against-violence-and-discrimination-based-sexual-orientation-and-gender-identity-a75235-enarruzh
d. In the wake of ISIS/ISIL entering the world stage, the U.N. Secretary General noted “that extremist groups were systematically targeting individuals ‘for physical and sexual violence on the basis of their actual or perceived sexual orientation,’ and that the ‘risks facing lesbian gay, bisexual, transgender and intersex minorities [had] been a blind spot in the monitoring of civilian protection.’”
i. Source: United Nations General Assembly, Report of the Independent Expert: Protection against violence and discrimination based on sexual orientation and gender identity, 27 July 2022 (supra)
e. Examples of anti-LGBTQ+ violence in conflict zones
i. Bosnia (forced male on male rape), Libya (targeting based on SOGI), Myanmar (trans women specifically targeted by state actors)
1. Source: United Nations General Assembly, Report of the Independent Expert: Protection against violence and discrimination based on sexual orientation and gender identity, 27 July 2022 (supra)
ii. lSIS/ISIL	 in Iraq and Syria
1. Source: AP News, Islamic State group targets gays with brutal public killings, June 13, 2016, available at Islamic State group targets gays with brutal public killings | AP News
2. Source: Buzzfeed News, The Secret Battle to Save LGBT People From ISIS – And Bring Their Persecutors to Justice, June 22, 2019, available at The Secret Battle To Save LGBT People From ISIS — And Bring Their Persecutors To Justice (buzzfeednews.com)
iii. Russians in Ukraine 
1. Source: openDemocracy, Russian soldiers accused of targeted anti-gay attacks in Ukraine, 16 November 2022, available at Ukraine war: Russian soldiers accused of anti-gay attacks | openDemocracy
2. Source: LGBTQ Nation, War crimes against LGBTQ people in Ukraine are “worse than people can imagine”, June 21, 2022, available at War crimes against LGBTQ people in Ukraine are "worse than people can imagine" - LGBTQ Nation
3. LGBT Human Rights - NASH SVIT Center, LGBTQ and war, 22 November 22, available at LGBTQ and war | LGBT Human Rights NASH SVIT Center (gay.org.ua)
f. The intersection of military justice and LGBTQ+ people
i. “Don’t Ask, Don’t Tell” prosecutions and administrative separations and the 2011 repeal
1. Instituted in 1993, “Don’t Ask, Don’t Tell” (10 USC 654) was initially a compromise allowing LGB Service members to serve, as long as they did not “tell.” The law prohibited people who “demonstrate a propensity or intent to engage in homosexual acts” from serving in the armed forces of the United States, because their presence “would create an unacceptable risk to the high standards of morale, good order and discipline, and unit cohesion that are the essence of military capability,” In the years following, what constituted a “tell” ranged broadly across services and even units. In 2010, repeal legislation was passed and it was DADT was formally repealed on September 20, 2011.
2. In the intervening 17 years, thousands of Service members were court-martialed or administratively separated – often with an Other Than Honorable characterization of service – under DADT. It’s impact was substantial and echoes of it still reverberate today. However, since 2011, open service by LGB military members has had zero negative effect on morale, good order and discipline, and unit cohesion. If anything, open service has made our military stronger and more diverse.
ii. Article 125 (prior to 2014 National Defense Authorization Act (NDAA))
1. Despite the repeal of DADT in 2011, before the 2014 NDAA was signed, consensual sodomy was punishable under the Uniform Code of Military Justice by up to five years’ confinement, a dishonorable discharge, and total forfeiture of all pay. After the 2014 NDAA, consensual sodomy was removed and replaced with only forcible sodomy. Following the 2019 NDAA, forcible sodomy was incorporated into Article 120 (rape and sexual assault) and Article 125 was changed to Kidnapping (previously an Article 134 offense). 
iii. Open service by transgender servicemembers post-2016
1. On June 30, 2016, Secretary Ash Carter repealed the policy barring the military service by openly transgender people. However, a year later, President Trump attempted to reinvoke the ban, but his attempts were stymied by litigation. On January 25, 2021, President Biden signed Executive Order 1398, “Preventing And Combating Discrimination On The Basis Of Gender Identity Or Sexual Orientation,” and Executive Order 14004, “Enabling All Qualified Americans To Serve Their Country In Uniform,” which removed the Trump-era restrictions.
7. Enforcement of NSL and LOAC – at home and abroad
a. Military justice 
i. Sources
1. National Defense Authorization Acts 2013-present, available at https://jsc.defense.gov/Military-Law/Changes-Since-2012-MCM/ 
2. Manual for Courts-Martial, 2019, available at https://jsc.defense.gov/Military-Law/Current-Publications-and-Updates/ 
3. Department of the Air Force Instruction 51-201, Administration of Military Justice, 14 April 2022, available at  https://static.e-publishing.af.mil/production/1/af_ja/publication/dafi51-201/dafi51-201.pdf
4. United States Navy, Manual of the Judge Advocate General (“JAGMAN”), JAG Instruction 5800.7G, January 15, 2021, available at  JAG / CNLSC Instructions | U.S. Navy JAG Corps 
5. Marine Corps Order 5800.16, Legal Support and Administration Manual, 20 FEB 2018, available at https://www.marines.mil/News/Publications/MCPEL/Electronic-Library-Display/Article/1447370/mco-580016-ch-7-wvol-1-17/
6. Army Regulation 27-10, Military Justice, 20 November 2020, available at ARN31271-AR_27-10-001-WEB-2.pdf (army.mil)
b. Fiscal Law: checks on partner forces 
i. Leahy Vetting, Foreign Assistance Act of 1961, Section 620M and 10 USC 362
ii. Appropriation Specific Vetting
1. Afghanistan Security Forces Fund, see, e.g. FY 2020 NDAA at Section 1520
2. Counter-ISIS Train and Equip Fund, see, e.g., FY 2015 NDAA at Section 1236
c. Education: working with partner forces to establish judicial systems that respect human rights
