PROTECTING THE RIGHTS OF LGBTQ+ YOUTH IN EDUCATION
TOOL KIT FOR FAMILY LAW ATTORNEYS 

I. Rights and Duties 
a. The right to make decisions regarding the child’s education (Texas Family Code Section 151.001(a)(10))
i. Most schools believe that a parent who has this exclusive right can determine the name and gender that the school uses regarding the child.
b. The right to consent to medical and dental care, psychiatric, psychological, and surgical treatment (Texas Family Code Section 151.001(a)(6))
i. Most gender-affirming doctors view puberty blockers and hormone treatment as “invasive” treatment.
ii. The right to make medical decisions regarding non-emergency invasive treatment has been delineated out in most custody orders in Texas.
iii. The medical field has been very vocal in their support of gender-affirming care for trans children.
c. The right to consent to psychiatric and psychological treatment (including counseling) (Texas Family Code Section 151.001(a)(6))
i. This right is typically delineated out in most custody orders in Texas. 
ii. Keep in mind that this could even apply to decisions to allow the child to see a school counselor.
iii. This also comes into play for the diagnosis of gender dysphoria which can be diagnosed by a mental health professional.
II. Best Interest Standard
a. The best interest of the child shall always be the primary consideration of the court in determining the issues of conservatorship and possession and access to the child (Texas Family Code Section 153.002)
b. Texas Courts look at the Holley Factors as some of the factors to consider in the best interest determination (Holley v. Adams, 544 S.W.2d 367) as a guideline for best interest: 
i. The desires of the child;
ii. The emotional and physical needs of the child now and in the future;
iii. The emotional and physical danger to the child now and in the future;
iv. The parental abilities of the individuals seeking custody;
v. The programs available to assist these individuals to promote the best interest of the child;
vi. The plans for the child by these individuals or by the agency seeking custody; the stability of the home or proposed placement;
vii. The acts or omissions of the parent which may indicate that the exiting parent-child relationship is not a proper one;
viii. Any excuse for the acts or omissions of the parent.
c. Because of the statistics of suicidal ideation for trans youth (52% of trans youth, nationwide, have seriously considered suicide in the past year), this is a critical factor for courts to consider in determining the child’s best interest.
III. Department of Family Protective Services and Reports of Child Abuse
a. Texas Family Code Section 261.001 defines child abuse as:
A. Mental or emotional injury to a child that results in an observable and material impairment in the child’s growth, development, or psychological functioning; 
B. Causing or permitting the child to be in a situation in which the child sustains a mental or emotional injury that results in an observable and material impairment in the child’s growth, development, or psychological functioning; 
C. Physical injury that results in substantial harm to the child, or the genuine threat of substantial harm from physical injury to the child, including an injury that is at variance with the history or explanation given and excluding an accident or a reasonable discipline by a parent, guardian, or a managing or possessory conservator that does not expose the child to a substantial risk of  harm;
D. Failure to make a reasonable effort to prevent an action by another person that results in physical injury that results in substantial harm to the child;
E. Sexual conduct harmful to a child’s mental, emotional, or physical welfare, including conduct that constitutes the offense of continuous sexual abuse of young child or disabled individual under Section 21.02 Penal Code, indecency with a child under Section 21.11, Penal Code, sexual assault under Section 21.011, Penal Code, or aggravated sexual assault under Section 22.021, Penal Code;
F. Failure to make a reasonable effort to prevent sexual conduct harmful to a child;
G. Compelling or encouraging the child to engage in sexual conduct as defined by Section 43.01, Penal Code, including compelling or encouraging the child in a manner that constitutes an offense of trafficking of persons under Section 20A.02(a)(7) or (8), Penal Code, solicitation of prostitution under Section 43.021, Penal Code, or compelling prostitution under Section 43.05(a)(2), Penal Code;
H. Causing, permitting, encouraging, engaging in, or allowing the photographing, filming, or depicting of the child if the person knew or should have known that the resulting photograph, film, or depiction of the child is obscene as defined by Section 43.21, Penal Code, or pornographic;
I. The current use by a person of a controlled substance as defined by Chapter 481 Health and Safety Code, in a manner or to the extent that the use results in physical, mental, or emotional injury to a child;
J. Causing, expressly permitting, or encouraging the child to use a controlled substance as defined by Chapter 481, Health and Safety Code; 
K. Causing, permitting, encouraging, engaging in, or allowing a sexual performance by a child as defined by Section 43.25, Penal Code;
L. Knowingly causing, permitting, encouraging, engaging in, or allowing a child to be trafficked in a manner punishable as an offense under Section 20A.02(a)(5), (6), (7) or (8), Penal Code, or the failure to make a reasonable effort to prevent a child from being trafficked in a manner punishable as an offense under any of those sections; or
M. Forcing or coercing a child to enter into marriage.
b. Persons Required to Report (Texas Family Code Section 261.101)
A. A person having reasonable cause to believe that child’s physical or mental health or welfare has been adversely affected by abuse or neglect by any person shall immediately make a report as provided in this subchapter.
B. If a professional has reasonable cause to believe that a child has been abused or neglected or may be abused or neglected, or that a child is a victim of an offense under Section 21.11, Penal Code, and the professional has reasonable cause to believe that the child has been abused as defined by Section 261.001, the professional shall make a report not later than the 48th hour after the hour the professional first has reasonable cause to believe that the child has been or may be abused or neglected or is a victim of an offense under Section 21.11, Penal Code.

A professional may not delegate to or rely on another person to make the report.  In this subsection, “professional” means an individual who is licensed or certified by the state or who is an employee of a facility licensed, certified, or operated by the state and who, in the normal course of official duties or duties for which a license or certification is required, has direct contact with children.  The term includes teachers, nurses, doctors, day-care employees, employees of a clinic or health care facility that provides reproductive services, juvenile probation officers, and juvenile detention or correctional officers.
c. PFLAG v. Abbott protects all parents who are members of the national PFLAG chapter from being investigated by the Texas Department of Family Protective Services for providing gender-affirming care to their children.



CONTACT INFO AND RESOURCES
Marianne Howland | Family and Education Attorney in Texas
(Pronouns: She/Her)
marianne@d-elaw.com
214-288-1731

Danielle (Danny) King | Senior Youth Policy Counsel
(Pronouns: He/She/They)
dking@nclrights.org
415-365-1322
*Licensed to practice law in New York, working EST.

Kell Olson | Staff Attorney at Lambda Legal
(Pronouns: He/Him)
kolson@lambdalegal.org
213-382-7600

Andy Marra | Transgender Legal Defense & Education Fund
amarra@transgenderlegal.org

National Center for Lesbian Rights1-800.528.6257 or https://www.nclrights.org/get-help/.


	

	

	

	



